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WICKHAM v. HAWKER AND OTHERS 


[Court or Excnrgurer (Alderson, Gurney and Parke, BB.), Michaelmas Term, 
1839, Trinity Term, 1840] 


[Reported 7 M. & W. 63; 10 L.J.Ex. 158; 151 E.R. 679] 


‘Profit & Prendre—Reservation in conveyance—‘Hawk, hunt, fish and fowl’’— 
E , Validity—‘‘ With servants or otherwise’’—Exercise of right by servants of 
grantee in his absence. 

‘A conveyance of land, which was executed by the grantee, provided: 

; ‘“‘excepting and reserving to [the grantors| their heirs and assigns, liberty, 
with servants or otherwise, to come into and upon the lands conveyed and 
there to hawk, hunt, fish, and fowl at any time,’ 

F Held: (i) whether the hberty was a mere easement or a profit 4 prendre, 
properly and in correct legal language it was neither an exception nor a 
reservation, but, as the indenture was executed by the grantee, the words 
operated as a grant of the liberty by him to the grantors; (ii) a liberty to 
hawk, hunt, fish and fowl was not a personal licence of pleasure, but an 
interest or profit a prendre, and, therefore, did not extend only to the 

G grantee, but could be exercised by his servants in his absence. 


Notes. By s. 65 of the Law of Property Act, 1925 (20 Haussury’s Sratutrs 
(2nd Edn.) 427) reservations made after 1925 operate without any execution of 
the conveyance by the grantee of the legal estate, which term includes an ease- 
ment, right, or privilege over land. See also post pp. 14, 52. 

H Distinguished: Pannell v. Mill (1846), 8 C.B. 625. Considered: Doe d. Croft v. 
_ Tidbury (1854), 14 C.B. 304; Race v. Ward (1855), 4 E. & B. 702; Lonsdale v. 
Rigg (1856), 11 Ixch. 654. Approved: Hwart v. Graham (1859), 7 H.L.Cas. 
331. Distinguished: Owen v. Parsons (1874), 88 J.P. 614. Considered: Good- 

man v. Saltash Corpn., [1881-5] All E.R.Rep. 1076; Sutherland v. Heathcote, 

* [1892] 1 Ch. 475. Applied: Fitzhardinge v. Purcell, [1908] 2 Ch. 1389. Referred 
J to: Durham and Sutherland Rail. Co. v. Walker (1842), post p. 52; Denison v. 

Holliday (1857), 1 H. & N. 631; Gilbertson v. Richards (1859), 4 H. & N. 277; 
Williams v. Hayward (1859), 1 E. & EH. 1040; Kiddle v. Kayley (1864), 28 J.P, 
805; Proud v. Bates (1865), 6 New Rep. 92; Corker v. Payne (1870), 18 W.R. 486; 

Musgrave v. Forster (1871), L.R. 6 Q.B. 590; Dennett v. Atherton (1872), 20 

© W.R.'442; Sowerby v. Smith (1874), L.R. 9 C.P. 524; Allgood v. Gibson (1876), 

» 25 W.R. 60; Heroyd v. Coulthard, [1897] 2 Ch. 554; Thellusson v. Liddard 

[1900] 2 Ch. 635; Peech v. Best, [19380] All E.R.Rep. 268; Mason v. Olathe 

[1954] 1 All E.R. 189. 
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As to profits & prendre, see 12 Hauspury’s Laws (8rd Edn.) 620 et seq.; and 
for cases see 19 Drausr (Repl.) 213. 


Cases referred to: 

(1) Doe d. Douglas v. Lock (1885), post p. 18; 2 Ad. & El. 705; 4 Nev. & 
M,K.B. 80734 .3.K.B. 1185 111 BiR. 271: 25 Digest (Repl.) 18; 168, 

(2) Duchess of Northfolk v. Wiseman (1497), Y.B. 12 Hen. 7, fo. 25, pl. 5; 
subsequent proceedings (1498), Y.B. 18 Hen. 7, fo. 18, pl. 2; 25 Digest 
(Repl.) 878, 82. 

(3) Davies’ Case (1688), 8 Mod. Rep. 246; 87 E.R. 161; 11 Digest (Repl.) 27, 
342. 

(4) Harl of Cardigan v. Armitage (1828), 2 B. & C. 197; 8 Dow. & Ry.K.B. 414; 
107 E.R. 856; 17 Digest (Repl.) 800, 1074. 


Also referred to in argument: 
Chetham v. Williamson (1804), 4 East, 469; 102 E.R. 910; 19 Digest (Repl.) 
225, 1655. | 
Moore v. Earl of Plymouth (1817), 7 Taunt. 614; 1 Moore, C.P. 846; 129 E.R. 
245; on appeal (1819), 8 B. & Ald. 66; 25 Digest (Repl.) 874, 51. 
Pickering v. Noyes (1825), 4 B. & C. 639; 7 Dow. & Ry.K.B. 49; 4 L.J.0.8.K.B. 
10; 107 E.R. 1198; 18 Digest (Repl.) 16, 150. 


Action of trespass quare clausum fregit against the defendant Hawker and two 
others, for entering the plaintiff's closes, and hunting, searching for, and killing 
game. 

The special pleas were, first, that Vidler and Cox were seised of the manor 
of Bullington, in trust for Widmore, and that Widmore, Vidler, and Cox, by an 
indenture dated in 1712, made between them and Wade, and sealed by Wade, 
released a parcel of the demesne lands of the manor of Bullington, comprising the 
locus in quo, to Wade 


“excepting and always reserving to Widmore, Vidler, and Cox, their heirs 
and assigns, liberty, with servants or otherwise, to come into and upon 
the lands so conveyed, and there to hawk, hunt, fish, and fowl at any time 
thereafter, at their will and pleasure: and the said John Wade did thereby 
grant to Widmore, Vidler, and Cox, their heirs and assigns, the said liberty 
so excepted and reserved.”’ 


The plea then stated a release and conveyance from Vidler and Cox to Widmore 
of the manor and liberty, and deduced from him a title to both to the defendant 
Hawker, and he and the others, as his servants and in his company, justify the 
trespasses by virtue of the liberty. The second special plea stated that the 
occupiers of the manor had used and enjoyed, and Hawker as such occupier was 
entitled to use and enjoy, the right of hunting, hawking, and fowling, for sixty 
years, by themselves and with servants. The replication to the first plea took 
issue on the allegation of a grant. That to the second denied the user and 
enjoyment. There was a new assignment of the trespasses committed by the two 


other defendants by command of Hawker in his absence in hunting, searching . 


for, and killing, game, and there were pleas to the new assignment—(i) a 
reservation and grant of a liberty, in the like terms and by a similar deed to 
that in the second plea, to hunt by servants, and (ii) a similar plea to the third, 
of sixty years’ user, by the occupier and by servants. The replication to the 
first plea to the new assignment denied the grant; to the second, denied the user 
and enjoyment. 

The action was tried before Cotertpcx, J., at the Hampshire Summer Assizes, 
1839. The deed of 1712 was put in, and evidence was given on the part of the 
defendant, to show that the defendant Col. Hawker, as owner of Bullington, 
and his predecessors in estate and their gamekeepers had for upwards of sixty 
years past shot over the lands in question. [or the plaintiff it was contended 
that the reservation in the deed of 1712 did not operate to vest in Widmore, 
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Vidler, and Cox, the liberty therein mentioned, inasmuch as one of them, Wid- 
more, was no party to the deed, or, if it did, that the words of the reservation, 
to themselves ‘‘their heirs and assigns, liberty, with servants or otherwise,’’ did 
not authorize the grantees to send their servants to sport in their absence. It 
was argued that the right claimed was a mere licence of pleasure, and not a 
profit & prendre, and, therefore, could not be annexed to a manor, and was 
not within the operation of the Prescription Act, 1882. The learned judge left 
it to the jury to say whether, de facto, the defendant Hawker, and those whom 
he represented, as owners of Bullington, had for sixty years exercised the rights 
set up in the third plea to the declaration and second plea to the new assignment; 
i.e., had they sported, etc., as of right, whether well founded or not, or had they 
done so only by permission? The jury found that Col. Hawker, and those whom 
he represented, had de facto exercised as of right, for sixty years, the right to 
sport on the plaintiff's lands by themselves and their servants, but not by their 
servants without themselves. The learned judge thereupon directed the verdict 
to be entered for the plaintiff on all the issues, giving the defendants leave to 
move, on the construction and effect of the deed of 1712, to enter a verdict for 
them on the first special plea to the declaration, and the first plea to the new 
assignment; and also to enter a verdict for the defendants on the other special 
pleas, if the court should think they ought to be so found. 

Erle moved accordingly, citing Doe d. Douglas v. Lock (1) as an authority to 
show that a reservation and exception (so called) in a lease of the liberty of 
hawking, hunting, fishing, and fowling, was not legally a reservation or excep- 
tion, but a privilege granted to the lessor, and, therefore, that the grant of such 
a privilege by Wade, in the deed of 1712, might enure to all the three grantees, 
though one of them was not a conveying party to the deed. As to the other 
issues, he contended that it was clear, upon the authorities, that a liberty to 
enter and hunt with servants or otherwise, as it implied a right to carry away 
the game taken, was a profit & prendre, and not a mere licence. 

A rule having been granted at the sittings after Hilary Term, 

Rawlinson (with him Butt) for the plaintiff, showed cause against the rule.— 
The deed of 1712, as set out on the record, showed that Widmore was a perfect 
stranger to the estate to whom there could be no reservation, and there is not 
on the face of the deed any absolute grant of the liberty or privilege, but a 
reservation only. In Chetham vy. Williamson, A. being mortgagee in fee of lands, 
and B., the mortgagor, entitled to the equity of redemption, by lease and 
release, A. conveyed, and B. released the lands to C. in fee, who thereby 
covenanted with and granted to B. that it should be lawful for B., his heirs and 
assigns, at all times to enter on the lands to search and dig for coal, and to take 
and carry away the same to his and their own use. It was held that this was 
only a licence, and conveyed no interest in the soil, so as to exclude C. and those 
claiming under him from getting coal there; and that it could not operate as an 
exception or reservation out of the grant in respect to B., inasmuch as he had 
not the legal title in him at the time; he was in law no more than a stranger to 
the estate, and could not except or reserve that which he had not before. Moore 
v. Earl of Plymouth was a decision to the same effect on a right similar to that 
claimed in the present case. In SHeppard’s Toucustone (p. 80), it is laid down, 
that a reservation, to be good, must be made to all, some, or one of the grantors, 
and not to a stranger to the deed. So, a right of entry cannot be reserved to a 


stranger to the estate. In truth, therefore, nothing passed to Widmore by the 


deed of 1712. A further question arises on the construction of the deed, upon 
which depends the issue on the first plea to the new assignment, viz., whether 
the defendant Hawker had a right to enter on the land by his servants, he not 
being present. It will be contended that the reservation of the liberty to come 
on the land ‘‘with servants or otherwise,’’ implies a right in the grantee to send 
his servants not in his presence. A licence or grant of this description is con- 
strued strictly. The obvious and natural meaning of the words is, to give the 
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licensee a right to enter on the land, either with or without servants accompanying 
him. Moreover, a right to send servants would have been contrary to the policy 
of the game laws, which at that time, before the passing of the statute 9 Anne, 
c. 27 [repealed by Gaming Act, 1831], allowed a lord of a manor to appoint one 
gamekeeper only. Here the plea attempts to justify the shooting and carrying 
away of game by all the three defendants. If it is not supported as to any one 
of them, it fails altogether. There was no evidence to support the second special 
plea to the declaration and the second plea to the new assignment, which claim 
the respective rights therein mentioned as having been enjoyed for sixty years. 
Erle and Smirke for the defendants supported the rule. 
Cur. adv. vult. 


Trinity Term, 1840. PARKE, B., read the following judgment of the court.— 
The principal questions in this case were how the issues raised by the replication 
to the first special plea to the declaration, and the first plea to the new assign- 
ment, ought to be found. That depends upon the legal effect of the deed of 1712. 
The liberty of hawking, hunting, fishing, and fowling, is, by the terms of that 
deed, excepted and reserved to Widmore, Vidler, and Cox, but so far as related to 
Widmore it could not be a good exception or reservation, because he was not a 
conveying party to the deed, nor is such a liberty, whether it be a mere easement 
or a profit a prendre, properly and in correct legal language either an exception 
or a reservation. This point was expressly decided in Doe d. Douglas v. Lock (1), 
where most of the authorities were cited and fully considered. orp Denman, in 
delivering the judgment of the court, says (2 Ad. & El. at p. 743): 


‘‘the privilege of hawking, hunting, fishing, and fowling is not either a 
reservation or an exception in point of law; it is only a privilege or right 
granted to the lessor, though words of reservation and exception are used.’’ 


As the indenture was executed by Wade, the words of reservation and exception 
operated as a grant by him to the three—Widmore, Vidler, and Cox—and the 
plea properly stated the legal effect of those words as a grant by him. Conse- 
quently, this issue ought to have been found for the defendant, and the verdict 
must be entered accordingly. 

The next question is how the verdict is to be entered on the replication to the 
first plea to the new assignment, and that depends upon the legal effect and 
operation of the words of a grant to persons their heirs and assigns, of ‘‘lberty, 
with servants or otherwise, to come into and upon the lands conveyed, and there 
to hawk, hunt, fish, and fowl.’’ If these words authorize the grantee to send his 
servants to hawk, hunt, fish, and fowl for him in his absence, the issue ought to 
be found for the defendant, otherwise not. We are of opinion that this issue 
must be found for the defendant. The authorities upon this subject take the 
distinction that, if there be a personal licence of pleasure, it extends only to the 
individual and cannot be exercised with or by servants, but if there is a licence 
of profit, and not for pleasure, it may. This will be found laid down in Duchess 
of Northfolk v. Wiseman (2), which appears to be the leading case on this subject. 

The Duchess of Northfolk’s case (2) was this. The duchess brought an action 
for chasing in her park against Wiseman and others. They pleaded that the 
duchess licensed the Earl of Suffolk to hunt at his pleasure in the park, and 
they showed that at the time of the trespass the earl came into the park and the 
defendants with him, to hunt. It was moved that the plea was bad, for the 
licence given to the earl was only for pleasure and extended only to him and no 
other could justify by that licence. If I give licence to a man to eat with me, 
none of his servants can justify the entry into my house by reason of that licence, 
for it is a licence of pleasure, and so if I give leave to another to go at his pleasure 
into my orchard, none of his servants can justify by that licence; but if it is a 
licence of profit, and not of pleasure, it is otherwise, for if one give leave to me 
to carry over his land with my cart, my servants can justify by his licence. So 
if one gives me licence to have a tree in his wood, my servants may justify the 
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cutting of the wood and the entry, for I shall have profit by that. This was the 
opinion of the court. Then the defendants said that the duchess gave licence 
to the earl to hunt, kill, and take with him the deer at his pleasure, and that the 
earl came there and they with him, and by his command, hunted and took away. 
That was held good. This case is cited, with others, in Manwoop, c. 18, s. 3, 
p- 107, and the result is that, if there be a personal licence to an individual to 
hunt at his pleasure, he cannot take away to his own use the game killed or go 
with servants, still less can he send servants to kill for him or assign his licence 
to another, but if the person is meant to have a property in the game which he 
kills, it is otherwise. Therefore, if the licence is to hunt, kill, and carry away, 
he may hunt with servants or by servants. E converso, if there be a licence for 
him and his servants to hunt, 


‘“‘by these words, for him and his servants, shall be understood a licence of 
profit; for these words imply that the grantee hath a property in the thing 
hunted, because that by such a licence the grantee may justify for his servant 
to hunt, which is more than a licence of pleasure [Manwoop, 108].”’ 


This being the rule of law on the subject, the point to be decided here is 
whether the liberty granted is a mere personal licence of pleasure, or a grant of a 
licence of profit—a profit & prendre. The liberty of fowling has been decided, 
in one case, to be a profit & prendre, and may be prescribed for as such (Davies’ 
Case (3)). The liberty to hawk is one species of ancupium (Manwoop, ec. 18, 
s. 10, p. 117), the taking of birds by hawks, and seems to follow the same rule. 
The liberty of fishing appears to be of the same nature; it implies that the 
person who takes the fish, takes for his own benefit: it is common of fishing. 
The liberty of hunting is open to more question, as that does not of itself import 
the right to the animal when taken, and if it were a licence given to one individual 
either on one occasion or for a time, or for his life, it would amount only to a 
mere personal licence of pleasure, to be exercised by the individual licensee. 
But this is a grant by deed to persons ‘‘their heirs and assigns’’. It is clearly 
intended that not merely the particular individual named, but any to whom they 
or their heirs choose to assign it, should exercise the right, which seems to us to 
show that it is an interest, or profit a prendre, which is intended to be granted. 
Whether the liberty is to be exercised by the licensee or his servants, or by the 
licensee or his assigns, makes no difference in this respect; both show that not a 
personal licence, but a licence of profit, was intended to be granted. The case 
in the Year Boox, 11 Hen. 7, fol. 86, bears materially on this view of the case. 
It is there said: 


“If one license me and my heirs to come and hunt in his park, I must have 
a writing (that is, a deed) of that licence, for a thing passes by the licence, 
which indures in perpetuity: but if he license me, one time to hunt, this is 
good without deed, for no inheritance passes.”’ 


It appears to us, that the liberties to hawk, hunt, fish, and fowl, granted to 
one, his heirs and assigns, are interests or profits & prendre and may be exercised 
by servants in the absence of the master. Further, we think that the addition 
‘‘with servants or otherwise’’ does not limit the privilege, and exclude the exercise 
of it by servants. ‘‘Words tending to enlarge are not (unless the intention is very 
plain) to be taken to restrain’’: Earl of Cardigan v. Armitage (4) (2 B. & C. at 
p. 208). We, therefore, think that this issue must be found for the defendant. 

The only remaining question is how the verdict ought to be entered on the 
issue on the second special plea to the declaration. The jury found that the usage 
had existed, and the right had been exercised, for sixty years, but whether they 
found that it had been exercised for sixty years by the occupiers of the manor 
as such, which was a necessary fact to be found in order to support the plea 
though the existence of such a manor was not in issue, has been made a matter 
of dispute by the counsel at the Bar, whose statements as to what passed materially 
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differ. The inference from the judge’s note and the impression of the learned A 

judge who tried the cause is that the jury meant to find that the right was 

exercised by the occupiers as lords of the manor, and we do not, therefore, think 

it right to grant any new trial to have this doubt cleared up, especially as the 

question relates only to the costs of the issue, and does not decide the cause. 

We need hardly add, that we think there was evidence for the jury in support of 

the plea. B 
The verdict, therefore, on this issue will be entered for the defendants. That 

on the second plea to the new assignment remains as found by the jury, for the 

plaintiff. 


Rule accordingly. 


FRENCH v. MACALE AND OTHERS D 


[Court oF CHANCERY IN IRELAND (Sir Edward Sugden, L.C.), May, 9, 11, 1842] 
[Reported 4 I.Eq.R. 574; 2 Dr. & War. 269; 1 Con. & Law. 459] 


Contract—Breach—Specific performance—Injunction—Penalty for breach—In- 
tention of parties—Performance of obligation despite penalty or right to do 
act on payment of liquidated damages. 

The general rule of equity is that, if a thing be agreed on to be done, though 
there is a penalty annexed to secure its performance, yet the very thing 
itself must be done, e.g., if a man agrees to settle an estate and executes 
his bond for a certain sum as a security for the performance of his contract, 
he will not be allowed to forfeit his bond and avoid his agreement, but he 
will be compelled to settle the estate in specific performance of his agreement. 
So, if a man covenants to abstain from doing a certain act and agrees that, if 
he do it, he will pay a sum of money he will be compelled to abstain from 
doing that act. In deciding whether or not a case falls within this rule the 
court must ascertain, on the true construction of the agreement between the 
parties, whether the intention is that the one party is to be restricted from 
doing a certain act although, if he do it, a payment is reserved, or whether 
he shall have a right to do the act on payment of what is agreed on as an 
equivalent. The question in every case is: What is the real meaning of the 
contract? 


Notes. As to injunctions to restrain breach and specific performance to enforce 
performance of contracts containing penalty clauses, see Hausspury’s Laws or H 
Ewetanp (8rd Edn.), Vol. 21, p. 381, and Vol. 386, pp. 273-275 respectively. 
For cases see 28 Dicest (Repl.) 824; 44 Dicrest (Repl.) 28. | 


Cases referred to: 
(1) Howard v. Hopkyns (1742), 2 Atk. 371; 26 E.R. 624, L.C.; 44 Digest 
(Repl.) 27, 183. 
(2) Sloman v. Walter (1783), 1 Bro.C.C. 418; 28 E.R. 1218, L.C.; 20 Digest 
(Repl.) 547, 2557. 
(3) Chilliner v. Chilliner (1754), 2 Ves. Sen. 528; 28 E.R. 3387; 7 Digest (Repl.) 


257, 955. 
(4) Logan v. Wienholt (1838), 7 Bl.N.S. 1; 1 Cl. & Fin. 611; 5 E.R. 674, 


H.L.; 7 Digest (Repl.) 257, 956. 
(5) Roper v. Bartholomew (1828), 12 Price, 797; 147 E.R. 880; 7 Digest (Repl.) 
213, 496. 
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(6) Hardy v. Martin (1783), 1 Cox, Eq. Cas. 26; 1 Bro.C.C.. 439, n.; 20 B-R.- 
1046; 7 Digest (Repl.) 257, 961. : 

(7) Roy v. Duke of Beaufort (1741), 2 Atk. 190; 26 E.R. 519; 17 Digest (Repl.) 
160, 574. 

(8) Benson v. Gibson (1746), 8 Atk. 395; 26 E.R. 1027, L.C.; 7 Digest (Repl.) 
226, 633. . 

(9) Richards v. Cole (1779), cited in Lord Redesdale [Mitford] on Pleading 
(4th Edn.), p. 195; cited 3 Y. & J. at pp. 302, 303. 

(10) Jones v. Green (1829), 3 Y. & J. 298; 148 ER. 1198, xc Chy if 2G. 
18 Digest (Repl.) 187, 1230. 

(11) Woodward v. Gyles (1690), 2 Vern. 119; 23 E.R. 686; 2 Digest (Repl.) 959, 
329, 

(12) Rolfe v. Peterson (1772), 2 Bro. Parl. Cas. 436; 1 E.R. 1048; 2 Digest 
(Repl.) 59, 331. 

(13) Ponsonby v. Adams (1770), 2 Bro. Parl. Cas. 481; 1 H.R. 1044, Hb; 
381 Digest (Repl.) 249, 3834. 

(14) Astley v. Weldon (1801), 2 Bos. & P. 346; 126 E.R. 1318; 17 Digest (Repl.) 
150, 495. 

(15) Forbes v. Carney (circa 1766-91), Select Cases in High Court of Chancery 
in Ireland, etc., by J. Wallis, edited by J. Lyne. 

(16) Barret v. Blagrave (1800), 5 Ves. 555; 31 E.R. 7385, L.C.; on appeal (1801), 
6 Ves. 104, L.C.; 381 Digest (Repl.) 173, 3062. 

(17) Maxwell v. Mitchell (1838), 1 I.Eq.R. 359. 

(18) Burne v. Madden (1835), L. & G. temp. Plunk. 493; 31 Digest (Repl.) 392, 
*I734., 

(19) City of London v. Pugh (1727), 4 Bro. Cas. 395; 2 E.R. 268, H.L.; 17 
Digest (Repl.) 411, 2167. 

(20) Webb v. Clarke (1782), 1 Fonbl. Treatise of Kquity, 154; 2 Digest (Rep!l.) 
59, 335. 

(21) Carden v. Butler (1832), Hayes & Jo. 112; 17 Digest (Repl.) 164, *403. 

(22) Moloney v. Quail (1835), 4 Ir.L.Rec.N.S. 107; 28 Digest (Repl.) 870, *575. 


Motion by defendants to dissolve an injunction. 

By an indenture dated May 1, 1797, made between the plaintiff, Robert French, 
of the one part, and Richard Macale, of the other part, the plaintiff, in considera- 
tion of the rents and covenants, demised to Richard Macale the lands of Carane, 
Ruvaugh Park, containing forty-nine acres, at the rent of 13s. per acre; the lands 
of Pullevallane Park, containing fifty acres at lls. per acre; the lands of 
Croughroe Park, containing thirty acres, at 16s. per acre; and part of the lands 
of Kilbeg, containing ten acres and nineteen perches, at 15s. per acre; to hold to 
Richard Macale, his executors, administrators, and assigns, for three lives (therein 
named), and thirty-one years. Richard Macale covenanted for himself, his 
executors, administrators, and assigns, not to alienate the demised premises or 
any part thereof, without first giving a preference to the plaintiff and his suecces- 
sors and also 


‘‘not to burn, or bate the demised premises or any part thereof, under the 
penalty of £10 per acre, to be recovered as the reserved yearly rent, for every 
acre so burned, save and except Pullevallane Park, which may be burned, 
bate, and laid down, with grass seeds, under the inspection of Mr. James 
Macale,”’ 


and also to pay the yearly rent and permit the plaintiff to plant trees on any 
part of the demised premises, paying compensation for the land so planted. The 
lease also contained a covenant on the part of the lessor for quiet enjoyment, 
and a provision that Richard Macale, his executors, administrators, and assigns, 
might surrender the demised premises, or any denomination thereof, on May 1, 
in every third year during the demise, on giving six months’ notice in writing, 
to the plaintiff. 
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Under this lease Richard Macale entered, and he continued in possession until 
the time of his death. By his will he devised the lands to the defendant, Richard 
James Macale, who subsequently demised the lands of Croughroe to his sons, the 
defendants Walter and James Macale. It appeared from the pleadings in the 
cause that these lands of Croughroe were ancient meadow and had not been 
broken up for more than fifty years; that Richard James Macale was in em- 


barrassed circumstances; that Walter and James had declared their intention of - 


setting the lands of Croughroe in con-acre and had advertised and offered to let 
for burning thirty acres thereof; and had actually proceeded to turn up a portion 
of the lands in order that the same might be surveyed and apportioned for burn- 
ing. Under these circumstances, in March, 1842, the plaintiff filed a bill against 
Richard James, Walter, and James Macale, by which he prayed that the defen- 
dants might be restrained by injunction from ploughing or turning up, or per- 
mitting to be ploughed or turned up, and from committing any waste on, the 
demised premises. An affidavit verifying the contents of the bill was filed on 
April 5, 1842, and on the following day, the plaintiff, upon a petition presented 
to the Lord Chancellor sitting in chambers, obtained an injunction until further 
order, with liberty to the defendants at any time to apply to dissolve same. 
Subsequently, the defendants filed their answer, admitting the statements of the 
bill and that they did intend to break up and burn the part of the premises as 
in the bill mentioned, but they contended that the court had no jurisdiction to 
interfere, the £10 per acre reserved in the covenant of the lease being in the 
nature of liquidated damages for burning any part of the demised premises. The 
defendants now moved to dissolve the injunction. 


Brooke and Concannon for the defendants. 
Monahan and M‘Nevin for the plaintiff. 


SIR EDWARD SUGDEN, L.C.—In this case a lease was executed so far back 
as the year 1797 of several denominations of lands, reserving different rents, 
which, however, may be taken at an average of about 14s. per acre, for a term 
of three lives and thirty-one years. The lease contains a covenant against 
burning the land, and this is followed by a power given to the tenant of surrendering 
all the demised premises, or any denomination of them, on May I in every third 
year during the demise upon giving due notice of his intention of so doing. It 
is stated in the bill that a portion of the demised lands is ancient meadow and 
has not been broken up for fifty years, and this is admitted by the answer. It 
appears that the original lessee died, having disposed of the property by will; 
that the defendant, who succeeded to it, being in embarrassed circumstances, 
sub-demised to his sons; and that, the latter having threatened to sublet and 
burn parts of the lands—in fact it is avowed that such was their intention in 
taking these lands—the present injunction was obtained. The defendants admit 
that this mode of cultivation would materially deteriorate the property, but insist 
they have a right, under the covenant in the lease to which I have referred, to 
adopt this system if they please, for by this clause, they say, liquidated damages 


are provided in case the act should be done, and that this court, consequently, 


cannot interfere. The question before the court is whether the injunction, which 
has been obtained upon this state of facts, should now be dissolved. The case 
has been argued before me on both sides as if this £10 per acre was a sum in 
gross payable for the doing of such an act. I observed that it might make a 
difference, whether this was so or not, but I shall now consider the case as if it 
was one sum in gross per acre, and the other point, viz., whether there is a 
continual covenant not to burn under the penalty of an additional yearly rent 
must be decided at the hearing. 

The question now to be decided depends upon two matters, first on the frame 
of the lease, and then upon the general rules of equity. The terms of the lease 
are that the party will not do the act under a penalty, and, therefore, it is a 
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covenant against doing the act and a stipulation that, if he shall do it, he is to 
pay a particular sum per acre. 

The general rule of equity is that if a thing be agreed upon to be done, though 
there is a penalty annexed to secure its performance, yet the very thing itself 
must be done. If a man for instance agree to settle an estate and execute his 
bond for £600 as a security for the performance of his contract, he will not be 
allowed to pay the forfeit of his bond and avoid his agreement, but he will be 
compelled to settle the estate in specific performance of his agreement. So, if 
a man covenant to abstain from doing a certain act and agree that, if he do it, 
he will pay a sum of money, it would seem that he will be compelled to abstain 
from doing that act. Just as in the converse case, he cannot elect to break his 
engagement by paying for his violation of the contract. 

This I apprehend is the general rule of equity. It is so laid down by Lorp 
HarpDwIckE in Howard v. Hopkyns (1) and by Lorp THurtow in Sloman vy. 
Walter (2). As far as relates to settlements, the rule was established by 
Chilliner v. Chilliner (3), which was followed in the very imperfectly reported 
case of Logan v. Wienholt (4), and also in Roper v. Bartholomew (5), and again 
in Hardy v. Martin (6). From all these cases it appears that the question for the 
court to ascertain is whether the party is restricted by covenant from doing the 
particular act, although if he do it a payment is reserved, or whether, according 
to the true construction of the contract, its meaning is that the party shall have 
a right to do the act on payment of what is agreed upon as an equivalent. If 
a man let meadow land for two guineas an acre, and the contract is that, if the 
tenant choose to employ it in tillage, he may do so, paying an additional rent 
of two guineas an acre, no doubt this is a perfectly good and unobjectionable 
contract; the breaking up the land is not inconsistent with the contract which 
provides that in case the act is done the landlord is to receive an increased 
rent. The whole amount of Lorp Harpwicxs’s dicta in Roy v. Duke of Beau- 
fort (7), Benson v. Gibson (8), and elsewhere is that, if a man do the act, pay 
he must. These dicta, therefore, which have been referred to do not bear on 
the case now before the court. In the same way a man cannot protect himself 
against discovery if he has done the act which he has covenanted not to do 
because a penalty is annexed; if he engages not to do the act, he cannot be 
heard to say: ‘‘This is a penalty’’; and whether the whole is or is not recover- 
able, he must in this court ‘make discovery whether he has done the act. This 
was decided in Richards v. Cole (9) and in Jones v. Green (10). 

The cases, which have been decided upon the present subject are, no doubt, 
at first view, not perfectly consistent, and I am not sorry that I have had an 
opportunity of looking through the authorities. The question in every case is: 
What is the real meaning of the contract? In Woodward vy. Gyles (11), the 
agreement was that the defendant should ‘‘not break up or plough any part of 
the land, and if he did plough any part of it, that he would pay at the rate of 
20s. per acre per annum,’’ and the court held that the parties had fixed a price 
for the ploughing and refused an injunction. The decision was perfectly right; 
the agreement was exactly such as I have before alluded to, that the party 
should have power to do the act upon payment of an additional rent. The 
reservation of the increased rent during the whole term shows that the parties 
contemplated the payment of one rent in one event, and of another rent in 
another state of circumstances. The next case is Rolfe v. Peterson (12), which 
was the subject of much consideration. There a certain rent was reserved and 
the lessee covenanted that in case any part of the lands, which had been in 
tillage for the last twenty years, should be broken up, he would pay the further 
rent of £5 per acre for every acre so broken up, over and above the rent reserved 
and upon the same days of payment. The court held that this was a case of 
liquidated damages, fixed and agreed on between the parties. Nothing could be 
more express than the contract in that case; it clearly amounted to the reserva- 
tion of an additional rent, to be paid for so much land as should be broken up 
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during the whole term, and, the court being of that opinion, reversed the decision 
of Lorp Camprn who had erroneously treated it as a mere case of damages. The — 
same doctrine is laid down in Ponsonby v. Adams (18). 

In Astley v. Weldon (14) we find Lorp Expon saying (2 Bos. & P. at p. 351), 
with reference to Rolfe v. Peterson (12): 


“Both in Rolfe v. Peterson (12), and in Ponsonby v. Adams (18), I should 
have said, that what was matter of contract, bottomed on a good considera- 
tion, should not be looked upon as penalty, but should be considered as rent 
reserved, or liquidated damages.”’ 


This sufficiently shows the leaning of Lorp Exnpon’s mind. Again, Hearn, J., 

says (ibid. at p. 358): 
‘In Rolfe v. Peterson (12) it was held that the sum mentioned was in the 
nature of increased rent, because it was said that the tenant was liable to 
distress. But if the tenant had only covenanted generally not to cut down 
the furze, and at the end of the lease a sum of money had been inserted, 
to be paid in case of breach of performance of the covenants, that sum 
would have been in the nature of a penalty.’’ 


That very learned judge, therefore, draws the precise distinction between a sum 
in gross and a reservation qua rent; and CHampre, J., observes (2 Bos. & P. at 
p. 354): 
“I remember that the case of Rolfe v. Peterson (12) was not thought 
altogether satisfactory at the time when it was decided: though I do not feel 
any objection to the determination.”’ 


There was a case of the same nature which came before Lorp Lirrorp, Forbes 
v. Carney (15). There the lessee had covenanted not to break up for tillage more 
than a certain quantity of the land in any one year, and that, if he did so, he 
should pay an additional rent of 12s. an acre. The court refused an injunction, 
the parties having themselves prescribed a recompense for the ploughing. This is 
consistent with the general rule, and was decided upon the same grounds, as the 
cases to which I have alluded. The decision in Jones v. Green (10) is to the 
same effect. 

There are certain established exceptions to the general rule, to which I shall 
now advert. The first is found in Barret v. Blagrave (16). There the defendant’s 
house adjoined Vauxhall Gardens and was let on certain terms introduced to 
prevent any interference with the profits of the gardens upon penalty of a for- 
feiture of the lease and payment of £50 a month to the proprietors of the gardens. 
Lorp Rosstyn granted the injunction, observing ‘‘that it was in the nature of a 
specific performance.’’ ‘The continuing payment would seem to require that the 
ease should fall under the class which I have before considered, but the provision 
for the forfeiture of the lease clearly showed that the intention of the parties was 
the other way—that the act was not to be done upon any terms. The case 
afterwards came before Lorp Epon, and, it appearing that the alleged breach of 
covenant had been continued for eleven years without any interruption from the - 
proprietors of the gardens, upon the ground of this long acquiescence the injunction 
was dissolved, Lorp ELpon saying (6 Ves. at p. 105): 


‘“‘May not a very different question be made; whether, if you have per- 
mitted this to go on for eleven years, you must not take your chance at law?”’ 


So that Lorp Expon does not doubt that an injunction might be granted in such 
a case, but in the particular case he refused it, because after the lapse of eleven 
years, the party had no right to come into this court for relief. 

In Maxwell v. Mitchell (17) the lease contained two covenants—one against 
subletting providing that if the party should sublet he was to forfeit a further 
additional yearly rent of £80, to be paid and recovered in like manner as the 
original rent; the other, against cutting turf, contained a similar provision in 
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case of a breach, that is to say, that the tenant should pay an additional rent of 
£10 for every acre so cut. From the statement of the facts of that case it 
appears that the first covenant had been broken, and the penal rent paid for more 
than twenty years, and that then an injunction was asked for a breach of the 
other covenant, and the increased rent was also claimed for the time past. 
The Master of the Rolls discussed all the cases, and decided that the injunction 
should be continued to the hearing. I cannot agree with the view taken in his 
judgment of some of the authorities, and it may be doubted whether that case 
could be supported, for, in the first place, the forfeiture of an additional rent was 
to continue during the whole term, and, secondly, the receipt of the penal rent 
showed that the parties were acting on the contract as if it conferred on the 
tenant a right to do the act, he paying for the privilege. The question, how- 
ever, depended upon a complicated state of facts, and was rather postponed than 
decided. In Burne v. Madden (18) the lessee covenanted not to dig clay or 
plough up the lands demised, and, if he did so, he was to pay £5 for every cast 
of clay which he should dig up, and also £5 in addition to the rent for every 
acre demised, so long as any part should continue broken up. The Master of 
the Rolls was of opinion 


‘that the sum mentioned in the covenant, being disproportioned to the 
damage contemplated, was in the nature of a penalty.’’ 


Both Lorp Harpwicke and Lorp Epon lay it down that the amount of the 
sum to be paid ought to have no operation: it might, therefore, be doubted 
whether Burne v. Madden (18) was decided upon satisfactory grounds. But 
independently of these two cases there can be no doubt as to the general rule 
of law upon the subject and the only difficulty is the application of that rule 
to each particular case. 

I have not yet cited any case in which there was not a continued reservation 
of payments of additional rents, but I shall now consider what the law is when 
there is to be only one payment made for a continuing act. City of London v. 
Pugh (19) decided that where there is a prohibition against doing a particular 
act with a sum to be paid in case the act is done this court is bound to interfere, 
and by injunction prevent the doing of that act. In that case, the demised 
premises consisted of a house, and bowling-green annexed; the lease contained 
a covenant for the preservation of the bowling-green in good order, and pro- 
vided that, if any part of the demised premises should be broken up or dug for 
the purpose of raising gravel, the lessee was to pay £100 for every acre which 
should be so broken up. The lessee converted part of the premises into a 
gravel-pit, and raised and sold an immense quantity of gravel. An injunction 
was obtained, but dissolved by Lorp Ktna, on cause shown. The question came 
before the House of Lords on the very same grounds that are raised in this case, 
and the Lords reversed the order and directed that the Court of Chancery should 
grant an injunction to be continued to the hearing of the cause, not upon the 
amount of the penalty, but on the ground that, if a man covenants not to do an 
act, his payment of a penalty annexed to his doing that act does not oust this 
court of its jurisdiction to prevent his doing the act. It is quite clear that the 
amount of the penalty cannot influence the court. In Roy v. Duke of Beaufort (7), 
Lorp HarpwickeE says (2 Atk. at p. 193): 


“I do not know that courts of equity, where a bond is entered into volun- 
tarily, have gone so far as to take into their consideration the greatness or 
smallness of the penalty.’’ 


In Astley v. Weldon (14), Lorp Epon observes (2 Bos. & P. at p. 351): 


‘A principle has been said to have been stated in several cases, the adoption 
of which one cannot but lament, namely, that if the sum would be very 
enormous and excessive, considered as liquidated damages, it shall be taken 
to be a penalty, though agreed to be paid in the form of a contract.” 
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“But nothing can be more obvious, than that a person may set an extra- 
ordinary value upon a particular piece of land, or wood, on account of the 
amusement which it may afford him.”’ 


In Hardy v. Martin (6) Lorp LovcuporovaH says (1 Cox, Eq. Cas. at p. 26): 


‘The penalty is never considered in this court as the price of doing what a 5B 
man has expressly agreed not to do.”’ 


He then explains his view of Rolfe v. Peterson (12), which I think is the true 
one (ibid. at p. 27): | 
‘As to the case of Rolfe v. Peterson (12), that was a case of a demise of 
land to a lessee, to do with the land as he thought proper, but if he used it in C 
one way, he was to pay one rent, and in another way, another. That is a 
different case from an agreement not to do a thing, with a penalty for doing 
it. The former is a case in which this court will not interfere; but this is 
the case of an agreement not to sell brandy, with a penalty for selling it.”’ 


That is exactly the case now before the court—that is to say, the party here has 

no right to do the thing paying one rent if he does it, another rent if he does not. D 
In Mr. Fonsuanque’s note to the first volume of Tur TREATISE ON Equity, he 

refers to a case which I have never seen. The passage is this: 


‘‘But there are some circumstances, which will induce the court to interfere, 
though stipulated damages be reserved; as where the lessee had covenanted 
not to plough ancient meadow, or if he did, to pay an increase of rent. The E 


court, upon his threatening to plough, appears to have granted an injunction : 
Webb v. Clarke (20).”’ 


So that, even where an increase of rent was provided, if the restriction related 

to ancient meadow, as is partly the present case, the party has been restrained 
from doing the act. That case properly belongs to the first class of cases, and 
deserves further consideration, and it would be necessary to ascertain the facts FT 
from the registrar’s book. In Carden v. Butler (21), the lease contained a 
covenant against turning up the ground, under a penalty of £5 per acre, and 
Joy, C.B., said they were all of opinion that this was a case of a penalty properly 

so called and not a case of liquidated damages, and he granted the injunction. 

A case has been referred to of Moloney v. Quail (22), decided in 1835, where 
it was held that the £12 per acre to be paid on the violation of the covenant was G 
liquidated damages. All I can say is that that case would appear to be in direct 
opposition to all the authorities, unless it could be maintained upon the peculiar 
nature of the stipulation in that case. This court has no authority to overrule a 
decision of the House of Lords. Where a case involves a clear principle which 
has been the subject of decision of the House of Lords that decision must be 
followed by this court, and every other inferior court. City of London v. Pugh H’ 
(19) is a direct authority upon this question, and must, consequently, be followed. 

Is there then anything to take this case out of the general rule? At the time . 
of the execution of this lease the penalty imposed by statute for burning land 
was £5 per acre. The penalty, which the lease attaches to a violation of the 
covenant, is £10 an acre, but the court must grant an injunction, although the 
statute now gives a penalty of £10, unless, in the words of Lorp Louausoroven, [ 
the penalty under the covenant is reserved in such a manner as to show that it 
was intended that the lessee should do with the land as he thought proper. The 
mere reservation of that which the Act of Parliament gives cannot take away 
the jurisdiction of this court. In every case of this nature the question is one of 
construction. If, as in Woodward v. Gyles (11), and Rolfe v. Peterson (12), 
there is evidence of the intention that the party is to be at liberty to do the act if 
he chooses to pay an increased rent, of course the court cannot interfere because 
this court never interferes against the express contract of the parties. But where, 
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as in the present case, no such intention appears, then, following the authority of 
City of London v. Pugh (19), I must decide that the party is not to be permitted 
to do the act. 

Where the covenant is not to do a particular act and a penalty or forfeiture 
is annexed to the doing of that act, this penalty does not authorize the party to 
do the act, and before the act is done this court will restrain him by injunction, 
but if the act is done, the penalty must be paid and the amount is unimportant. 
Upon the whole, I am of opinion that the view which I took of this case on the 
former day was correct, and that this motion must be refused. Let the costs be 
reserved for the hearing. 

Motion refused. 


DOE d. DOUGLAS AND WIFE v. LOCK 


[Court or Kine’s Bencu (Lord Denman, C.J., Littledale, Patteson and Williams, 
JJ.), May 1, 2, 1884, January 31, 1835] 


[Reported 2 Ad. & El. 705; 4 Nev. & M.K.B. 807; 
4L.J.K.B. 118; 111 E.R. 271] 


Lease—Evidence—‘‘Ancient and accustomed reservations’’—Reference to other 
leases. 

Powers—Leasing—Lease granted under power—Validity—Condition in power Te- 
entry on twenty-one days arrear of rent—Condition in lease re-entry on 
twenty days arrear—Restriction in power to re-entry where ‘‘no overt 
distress’’ on premises and in lease where ‘‘no distress’’. 

A tenant in fee simple devised lands in L. and a manor and lands in P. to 
a tenant for life with power to let the lands in L. for twenty-one years in 
possession and also to make leases of the lands in the manor of P. for ninety- 
nine years, determinable on one, two, or three lives, in possession or reversion, 
of such parts as were or had been anciently demised for one, two, or three 
lives (a) so as the ancient and accustomed yearly rents and reservations should 
be thereby reserved, and (b) also to let all other lands in P. for twenty-one 
years, all the leases being made and granted in the same manner and form, 
and with and under such and the like reservations, restrictions, covenants, 
conditions, and agreements, as were usually and customarily contained in 
leases of the same kind in the several and respective parishes and places where 
the same premises were situate. Leases for ninety-nine years, determinable 
on lives as aforesaid, having been made by the tenant for life, 

Held: (i) with regard to (a), to see whether the proviso in the power had 
been complied with, the previous leases of the same premises, but not other 
similar leases in P., were evidence, the latest preceding lease of the same 
premises being the proper evidence; but, with regard to (b), to ascertain 
whether the proviso be complied with, leases of the same kind in P. were 
evidence: (ii) a lease under the power with a condition for re-entry on the 
rent being twenty days in arrear was not bad, although the condition in the 
‘ancient lease was for re-entry after rent being twenty-one days in arrear, nor 
was the lease bad for restricting the re-entry to the case of there being no 
distress upon the premises, the ancient restriction of the re-entry being to the 
case of there being no overt distress upon the premises. 
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Landlord and Tenant—Lease—Reservation and exception—Distinction—Reser- 


vation of something newly created and not part of thing granted—Ezxception 

of something part of thing granted. 

A provision in a grant keeping for the grantor something which is newly 
created and not part of the thing granted is a reservation; an exception is of a 
thing in esse at the time and part of the thing granted. Accordingly, a pro- 
vision relating to the payment of rent, heriots, or suit of mill, is a reservation, 
but one relating to timber, mining, herbage, or grass is an exception. 


Powers—Leasing—‘‘So as the ancient rents should be reserved’’—Exception of 


timber—LHxception in previous lease larger than that in leases under power 

—Avoidance of later leases. 

Under a will a tenant for life was given power to lease the lands ‘‘so as the 
ancient rents should be thereby reserved.’’ By leases purported to be made 
under the power there were excepted ‘‘all timber trees, bodies of pollard and 


other trees whatsoever.’’ By the latest preceding lease of the property, made 
some fifty years previously, the exception was of ‘‘all and all manner of timber 
trees and trees likely to prove timber.”’ . 


Held: the exception in the previous lease was larger than that in the later 
leases, and, therefore, the premises could not be taken to have been demised 
at the ancient rent and both the later leases were void on that ground. 


Profit a Prendre—Reservation in lease—‘‘Hawk, hunt, fish, and fowl’’—Validity. 


A provision in a grant creating or retaining the right to hawk, hunt, fish or 
fowl is neither a reservation nor an exception in law, but merely a privilege or 
right granted by the grantee to the grantor. This is so although words of 
reservation and exception are used. 


Notes. Considered: Doe d. Biddulph v. Hole (1850), 15 Q.B. 848. Referred to: 
Wickham v. Hawker (1840), ante p. 1; Durham and Sunderland Rail. Co. v. 
Walker (1842), post p. 52; Doe d. Egremont v. Stephens (1844); 6 Q.B. 208; 
Croft v. Tidbury (1854), 2 C.L.R. 347; Williams v. Hayward (1859), 5 Jur.N.8. 
1417; Proud v. Bates (1865), 6 New Rep. 92; Thellusson v. Liddard, [1900] 2 Ch. 


635. 


see 40 Dicest (Repl.) 771. 


As to powers of leasing, see 80 Haussury’s Laws (8rd Edn.) 220; and for cases 
As to reservations and exceptions in leasing, see 23 


Hauspury’s Laws (8rd Edn.) 486-488, 501, 502, and cases there cited. 


Cases referred to: 


(1) Lady Orby v. Lady Mohun (1706), Freem. Ch. 291; Gilb. Ch. 45; Prec. Ch. 
257; 3 Rep. Ch. 102; 2 Vern. 531, 542; 22 H.R. 1218; affirmed sub nom. 
Duchess of Hamilton v. Mordaunt (1726), 6 Bro. Parl. Cas. 145; 2 E.R. 


989, H.L.; 40 Digest (Repl.) 782, 2654. 
(2) Morrice v. Antrobus (1668), Hard. 325. 


(3). Taylor d..Atkyns vy. Horde (1757), 1 Burr..60; 1 Keny. 143; 97 E.R. tu; 
on appeal (1758), 6 Bro. Parl. Cas. 683, H.L.; 40 Digest (Repl.) 771, 2554. 


A 


H- 


(4) Lord Mountjoy’s Case (1589), 5 Co. Rep. 3b; 77 E.R. 52; 40 Digest (Repl.) — 


780, 2641. 


(5) Baugh v. Haynes (1605), Cro. Jac. 76; 79 E.R. 64; 19 Digest (Repl.) 542, 


3798. 


(6) Dean and Chapter of Worcester’s Case (1605), 6 Co. Rep. 37a; 77 E.R. 307; 


88 Digest (Repl.) 799, 162. 
(7) Cook v. Younger (1625), Cro. Car. 16. 


(8) Doe d. Earl of Shrewsbury v. Wilson (1822), 5 B. & Ald. 363; 106 E.R. 


1228; 40 Digest (Repl.) 780, 2642. 


(9) Doe d. Harries v. Morse (1833), 2 Cr. & M. 247; 4 Tyr. 185; 3 L.J.Ex. 7 


149 E.R. 752; 40 Digest (Repl.) 780, 2640. 
(10) Edwards v. Moseley (1740), Willes, 192; 12 E.R. 1126. 
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A (11) Fancy v. Scott (1828), 2 Man. & Ry.K.B. 335; 6 L.J.0.S.K.B. 805; 40 Digest 
(Repl.) 29, 1865. 
(12) Earl of Cardigan v. Armitage (1823), 2 B. & C. 197; 3 Dow. & Ry.K.B. 414; 
107 E.R. 856; 17 Digest (Repl.) 300, 1074. 
(18) Doe d. Bartlett v. Rendle (1814), 3 M. & S. 99; 100 E.R. 548; 40 Digest 
(Repl.) 781, 2648. 
B (14) Smith v. Bole (1618), Cro. Jac. 458; 3 Bulst. 990; 79 E.R. 392; 2 Digest 
(Repl.) 97, 623. 
(15) Precentor of St. Paul’s Case (1620), Hale’s Manuscripts. 
(16) Howe v. Whitebanck (1679), 1 Freem.K.B. 476; 89 E.R. 357; sub nom. 
Whitfield v. How, 2 Show. 57; sub nom. How v. Whitfield, T.Jo. 110; 1 
Vent. 339; 40 Digest (Repl.) 772, 2572. 
( (17) Pomfret v. Ricroft (1669), 1 Saund. 821; 2 Keb. 505, 548, 569; 1 Sid. 429; 
1 Vent. 26, 44; 85 E.R. 454; 2 Digest (Repl.) 100, 662. 


Also referred to in argument : 
Tomlinson v. Day (1821), 2 Brod. & Bing. 680; 5 Moore, C.P. 558; 129 E.R. 
1128; 31 Digest (Repl.) 310, 4476. 

D Randall v. Scory (1632), Cro. Car. 318b. 

Lord Tankerville v. Wingfield and Pritchard (1773), 7 Price, 348, n.; 3 Bli. 331, 
n.; 2 Brod. & Bing. 498, n.; 5 Moore, C.P. 346, n.; 146 E.R. 993; sub nom. 
Hotley v. Scott, Lofft. 816; 40 Digest (Repl.) 783, 2662. 

Core v. Day (1810), 18 East, 118; 104 E.R. 312; 40 Digest (Repl.) 771, 2556. 

Smith v. Earl of Jersey (1821), 3 Bli. 290; 4 E.R. 610; sub nom. Smith v. Doe 
d. Earl of Jersey, 2 Brod. & Bing. 472; 5 Moore, C.P. 382; 7 Price, 379, 
H.L.; 40 Digest (Repl.) 783, 2663. 

Hay v. Earl of Coventry (1789), 3 Term Rep. 83; 100 E.R. 468; 37 Digest (Repl.) 
131, 578. 

Bradley v. Peixoto (1797), 3 Ves. 824; 80 E.R. 1034; 87 Digest (Repl.) 184, 134. 

Ware v. Cann (1880), 10 B. & C. 483; 5 Man. & Ry.K.B. 341; 8 L.J.0O.8.K.B. 

F 164; 109 E.R. 511; 44 Digest 449, 2715. 

Roe d. Brune v. Rawlings (1806), 7 East, 279; 3 Smith, K.B. 254; 103 E.R. 107; 
40 Digest (Repl.) 783, 2659. 

Keeble (Keble) v. Hickeringhall (1706), 3 Salk. 9; Holt, K.B. 14, 17, 19; Kelw. 
273; 11 Mod. 74, 180; 11 Hast, 574, n.; 91 E.R. 659; 2 Digest (Repl.) 295, 
38. 

CG Clun’s Case (1613), 10 Co. Rep. 127a; 77 E.R. 1117; sub nom. Clun v. Fisher, 

Cro. Jac. 809; 31 Digest (Repl.) 254, 3892. 

R. v. Weston (1705), 2 Ld. Raym. 1197. 

Dann v. Spurrier (1808), 8 Bos. & P. 899; 127 E.R. 218; 31 Digest (Repl.) 597, 
7182. 

Heyward’s Case (1595), 2 Co. Rep. 35a; 2 Aud. 202; 76 E.R. 489; 17 Digest 

u (Repl.) 867, 1739. 


Case Stated for the opinion of the court in an action for ejectment tried at the 
Somersetshire Summer Assizes, 1831, before ALDERSON, J., when a verdict was taken 
for the plaintiff subject to the opinion of the court upon the Case which stated the 
following facts. 

I By his will, dated Feb. 21, 1765, William Blathwayt, being seised in fee of pro- 
perty at Porlock, Somerset, directed as follows: 


“I give and devise to my wife Mary Blathwayt, all that my manor or reputed 
manor of Porlock, and the several capital messuages, mansion-houses, and 
other messuages and tenements, farms, lands, arable meadows, pasture, and 
wood, grounds, hereditaments, and premises, with their and every of their 
appurtenances thereto belonging, or in anywise appertaining, situate, lying, 
and being in the parish of Porlock, in the county of Somerset; as also all and 
singular my several fee farm or ground rents issuing and payable out of several 
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messuages or tenements situate lying and being in Bow Lane and Lug Yard 
in the several parishes of St. Mary’s, Aldermanbury, and the Holy Trinity 
in the city of London and all my messuages or tenements with the appurten- 
ances in the said parishes; as likewise all and singular my fee farm or ground 
rents issuing and payable out of several messuages or tenements situate lying 
and being in St. John Street within the parish of Clerkenwell and the parish 
of St. Luke in the county of Middlesex with all and singular my messuages or 
tenements, lands, and premises, with the appurtenances in the said parishes 
of Clerkenwell and St. Luke, I give and devise unto my said wife, to hold to 
her and her assigns, from and immediately after my decease, for and during 

. the term of her natural life and from and after the decease of my said wife, 
I give and devise all and singular my said manor, messuages, lands, tenements, 
rents, hereditaments, and premises, to my eldest son and heir apparent, to 
hold to him, his heirs and assigns.”’ 


The will continued : 


‘Provided always that my said wife shall have full power and authority from 
time to time during her natural life to grant leases of my said houses and 
premises in and near London, for any term or number of years not exceeding 
twenty-one years, to commence and take place in possession and not in rever- 
sion; and also to demise and grant leases of all and every the estates and lands 
lying within my said manor of Porlock, for the term of fourscore and nineteen 
years, determinable on one, two, or three lives, in possession, reversion, or 
remainder of such part or parts thereof as now is, or have or hath been anciently 
demised and granted for one, two, or three lives in possession or reversion; so 
as there be no more than three lives in being at one time; and so as the ancient 
and accustomed yearly rent and reservations be thereby reserved: and also to 
demise and grant leases of all other my said farms, lands, and premises within 
the said parish of Porlock, for any term or number of years not exceeding 
twenty-one years, whereon shall be reserved the utmost and most improved 
rent that can or may be had or gotten for the same. ... all and every such 
several leases of my said houses in or near London, of my said estates at Por- 
lock, held or to be held for ninety-nine years determinable on lives, and of my 
said farms, lands, and estates, being from time to time made and granted in 
the same manner and form, and with and under such and the like reservations, 
restrictions, covenants, conditions, and agreements, as are usually and custo- 
marily contained in leases of the same kind, in the several and respective 
parishes and places where the same premises are situated.’’ 


The testator died in May, 1787, leaving his wife, Mary, him surviving. She died 
in December, 1823. William Blathwayt, eldest son and heir apparent of the testa- 
tor, by will dated Mar. 28, 1796, devised his estate in remainder in the premises to 
his wife Frances, one of the lessors of the plaintiff, for life. He died in 1806, 
leaving his wife Frances him surviving. Frances afterwards intermarried with 
Admiral Douglas, the other lessor of the plaintiff. The defendant was the widow 
and executrix of John Lock, and claimed to hold the premises under two leases 
granted by Mary Blathwayt. The question was whether those leases were con- 
formable to the power contained in the will of William Blathwayt, the original 
testator. 

The first lease was dated April 20, 1804, whereby Mary Blathwayt demised to 
John Lock the premises in question for ninety-nine years, if the three persons 
therein named should so long live. One of whom, Benjamin Floyd, was now alive. 
By the second lease, dated November 4, 1820, Mary Blathwayt demised to the 
defendant the same premises for the remainder of the above term of ninety-nine 
years from the determination of the estates then subsisting therein, if two persons 
in this lease named should so long live. One of them was now alive. 

The only old lease now existing of the premises in question was one produced on 
the part of the plaintiff, from the muniment room of the estate, bearing date April 
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15, 1756. The lessors of the plaintiff contended that the leases of 1804 and 1820 
were both invalid in consequence of certain variations from the lease of 1756. The 
defendant proposed to prove that the several leases were granted with such reser- 
vations, restrictions, covenants, conditions, and agreements as were usually and 
customarily contained in leases of the same kind in the parish and place where the 
same were situated. For this purpose he tendered in evidence several leases 
granted by William Blathwayt of lands and tenements in Porlock, but the learned 
judge at the trial was of opinion that the defendant was, in this respect, confined 
to former leases of the same property. It was, however, agreed, that leases of 
other lands within the manor should form part of the Case subject to the opinion 
of the court on the admissibility of such leases in evidence, and that the court 
should be at liberty to draw any inference of fact which a jury might have drawn 
from the evidence hereinafter set out. 

If the court should be of opinion that the leases of 1804 and 1820 were invalid, 
the verdict was to stand; otherwise a verdict to be entered for the defendant. 


Follett for the plaintiff. 
Bere for the defendant. 
Cur. adv. vult. 


Jan. 31, 18835. LORD DENMAN, C.J., delivered the following judgment of the 
court.—The question in this case is whether the leases of 1804 and 1820. can be 
supported. There is an existing life under each lease. Supposing, therefore, that 
that of 1804 should appear to be invalid, if that of 1820 should be valid and now 
in force, it will defeat the plaintiff's right of action. The tenant for life was 
enabled to grant leases in possession or reversion. The lease of 1820 is made to 
commence on the death of Benjamin Floyd or other sooner determination or avoid- 
ance of such estate or estates as were granted therein and subsisting and determin- 
able on the death of Benjamin Floyd for the remainder of a term of fourscore and 
nineteen years by indentures of lease, and soon. ‘The Case does not state whether 
Benjamin Floyd, or who else, is the existing life under the lease of 1804. If 
Benjamin Floyd be dead, the lease of 1820 took effect on his death; if he be still 
alive, then, inasmuch as the lessors of the plaintiff disclaim the lease both of 1804 
and also of 1820, if that of 1804 be not a valid one, it is at all events at an end, and 
the estate thereby granted is determined by the death of Mary Blathwayt, the 
tenant for life; and, therefore, it is not in strictness necessary to inquire into the 
validity of that of 1804. We may also observe, that many of the cases we have 
cited arise upon ecclesiastical leases under the statute of 1 Eliz. 1, c. 19, s. 5 [Aliena- 
tion by bishops], and the Ecclesiastical Leases Act, 1571, s. 8. The words of these 
statutes are, in substance, the same as those in the power created by the will of 
the testator, Wiliam Blathwayt, of Feb. 21, 1765, and the same reasoning will 
apply to both. 

The power of leasing embraces three different descriptions of property: (i) prem- 
ises in or near London for twenty-one years; (ii) premises in Porlock, which have 
been anciently demised, for ninety-nine years, determinable on one, two or three 
lives, either in possession or reversion; (iii) other premises in Porlock for twenty- 
one years. It is upon the second description that this case arises. One provision 
in the will as to these is: 


“So as that the ancient and accustomed yearly rent and reservations be thereby 
reserved.” 


There are also some provisions applicable to the two other classes, and then there 
is a general clause applicable to all the three classes: 


‘All and every such several leases . . . of my said estates at Porlock, held or to 
be held for ninety-nine years determinable on lives, and of my said farms, 
lands, and estates, being from time to time made and granted in the same 
manner and form, and with and under such and the like reservations, restric- 
tions, covenants, conditions, and agreements, as are usually and customarily 
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contained in leases of the same kind, in the several and respective parishes and 
places where the same premises are situated.”’ 


The second class of cases, therefore, contains two sets of provisions: (i) that the 
ancient and accustomed rent and reservations be reserved; (ii) that they be granted 


‘ 


‘in the same manner and form, and with and under such and the like reser- 
vations, restrictions, covenants, conditions, and agreements, as are usually and 
customarily contained in leases of the same kind [in Porlock].”’ 


the first applying to what has been done as to the ancient rent and reservations on 
the particular premises leased, and the other as to what is the usual and customary 
course upon other premises in Porlock, without reference to any ancient usage. 
Unless both these sets of provisions be complied with, the lease cannot be supported. 

One question for our consideration is whether other leases of the same kind in 
Porlock are admissible in evidence, and we have no doubt they are so, for it is 
quite impossible to know what was the course and custom of covenants, agree- 
ments, etc., of other premises of the same kind in Porlock, unless the leases be 
resorted to. But when that is done it only applies to the second set of provisions 
which we have before alluded to as contained in the latter part of the leasing 
power, and cannot affect the first part, which requires the ancient rent and reser- 
vations, because, as to these, it is clear that on the wording of the power it is 
only the rent and reservations of the particular property which are to be attended 
to. If that ancient and accustomed rent and reservation shall be found to have 
been satisfied and complied with, it would then, and then only, be the subject of 
inquiry, whether the covenants and agreements, etc., of the other premises in 
Porlock have also been adopted, so as upon the whole to make a complete and per- 
fect lease, according to the two sets of provisoes comprised in the power. 

That being so, it becomes necessary to ascertain what are the ancient rent and 
reservations as to the particular tenement, and, in considering that, the proper 
evidence is the last lease, as to which it was said by Lorp Hott, in Lady Orby v. 
Lady Mohun (1) (2 Vern. at pp. 542, 543), which arose upon the construction of 
a power, that | 


‘‘That shall be deemed the ancient rent, which was the rent at the time the 
power was reserved, or when the last lease before was made, if the estate was 
not then under lease,’’ 


and he refers to Morrice v. Antrobus (2), which was a lease made by the petty 
canons of St. Paul’s for twenty-one years, where three other leases, at less rent, 
and with larger exceptions, were referred to: Hate, C.B., said that the accustomed 
rent mentioned in the Ecclesiastical Leases Act, 1571, ought to be understood of 
the rent reserved in the last lease and not upon the first, for that rent, having been 
altered since, cannot be called the accustomed rent. Whether this position be 
right or not, the lease of 1756 is the only evidence there is of what had been the 
accustomed rent.and reservations, and as this lease was only nine years before the 


date of the will, we may fairly conclude that it was the last lease before the will, 


and, therefore, must necessarily be attended to. 

First, as to the rent. It is the same in the amount in all the leases of 1756, 1804, 
and 1820, and the general description of the premises is the same in all, subject 
only to the exceptions which will be hereafter noticed. But it is not merely the 
amount of the ancient rent reserved; it must be reserved with all the beneficial 
circumstances: by Lorp Mansrie~p in delivering the judgment of the court in 
Taylor d. Atkyns v. Horde (3). The first point raised upon that is that by the 
lease of 1756 the rent is payable half yearly, whereas by those of 1804 and 1820 
it is payable quarterly. On a quarterly reservation, if the tenant for life died in 
the first portion of the half year, the remainderman would receive both the first 
and second quarter’s rent of the half year, and would, therefore, be in the same 
situation as if the rent had been reserved half-yearly, but if the tenant for life died 
in the second quarter of the half year, the tenant for life would receive the first 
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A quarter and the remainderman only the second quarter, and he would, conse- 
quently, be in a worse situation than if the rent had been reserved half-yearly. 

This, however, is only a contingency, and may or may not happen, and it is to 
be seen whether that would avoid the lease. In Lord Mountjoy’s Case (4), where 
a tenant in tail, under a special Act of Parliament in the time of Henry 8, was 
empowered to grant leases rendering the true and ancient rent, the tenant in tail 
made a lease reserving the rent to be paid at two feasts of the year where the old 
rent was payable at four feasts, and one of the points which, after many argu- 
ments, and great deliberation and consideration, were resolved, was that the reser- 
vation of the rent at two days where the rent was reserved payable at four days 
makes the grant and render void, because it is ad nocumentum of the heirs in tail, 
which is restrained by the Act, for it is more beneficial for them to have it paid 
at four feasts than at two, and all beneficial qualities of the rent ought to be reserved 
and observed. If this decision be correct, it seems difficult to say that a lease is 
void for reserving the rent at four days instead of two. The new lease need not 
be a facsimile of the old one; all that is to be done is to see that the remainderman 
is not prejudiced. There can be no doubt but a rent payable at four feasts is upon 
the whole term created more beneficial than if payable at two feasts, though there 
is a possibility that, as to one quarter, the remainderman may be prejudiced, but 
that is a contingency, and, even if it does happen, there is the benefit of the quar- 
terly instead of the half-yearly payments during the rest of the term. 

It may be said that increasing the number of days of payment should be shown 
to be warranted by decided authority. The benefit to the successor is differently 
treated in Baugh v. Haynes (5), on a lease made by a dean and chapter. The 
former lease had reserved the rent at four feasts and a heriot. The lease in ques- 
tion reserved the rent at two feasts without the heriot. The court held that the 
omitting the heriot did not avoid the lease, because only a rent was mentioned in 
the Ecclesiastical Leases Act, 1571, and they said that a reservation at two feasts 
instead of four was no objection to the lease for it was for the benefit of the suc- 
cessor. So in Dean and Chapter of Worcester’s Case (6), where the former lease 
made the rent payable at four feasts and the lease in dispute at two, the court 
held that it was sufficient if the accustomed rent be reserved yearly at one time, 
for the words of this Act are, ‘“‘whereupon the accustomed yearly rent or more shall 
be reserved’’, and, therefore, if the rent be yearly reserved, the statute is satisfied 
by reason of this word ‘“‘yearly,’’ and so there is a difference between this and 
Lord Mountjoy’s Case (4), for there the word ‘‘yearly’’ is wanting, which explains 
the intention of the makers of the Act of 18 Eliz. Co. Lirr, 44b, is in accordance 
with this latter doctrine. 

None of these cases, however, shows what effect has been given to the increasing 
the number of rent days. In Cook v. Younger (7) the plaintiff declared that the 
office of under-steward of the courts of the manor of Keysham and other manors 
of the Bishop of Gloucester was anciently an office grantable for term of life with 
the fee of £3 6s. 8d. by the year, and it was granted by a former Bishop of Glou- 
cester to the plaintiff for life, with the fee of £3 6s. 8d. payable annually at two 
feasts issuing out of the manors. The bishop died and the plaintiff was ready to 
keep the courts of the new bishop, but the defendant, claiming under a grant from 
the new bishop, disturbed him from keeping them, and one of the objections to 
the grant to the plaintiff was that the prescription was that the office was grantable 
with a fee of £3 6s. 8d. by the year, and here the payment is appointed to be at two 
feasts. But the exception was not allowed, and to confirm their opinion Dean and 
Chapter of Worcester’s Case (6) was vouched that the days of payment are not 
material where no less than the ancient rent is reserved yearly. It does not indeed 
appear by this report how the former grants had been, but as it is put upon the 
footing of prescription, it may be inferred that the former grants made the payments 
yearly. 

Of late two cases have occurred applicable to this, one Doe d. Earl of Shrewsbury 
v. Wilson (8), where the power of leasing under a private Act contained the clause, 
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‘so as upon all and every such lease and leases there be reserved and made 


payable yearly, during the continuance thereof, the usual and accustomed yearly 
rents, boons, and services ...”’ 


A lease was made in 1785 under this power, reserving the rent half-yearly. It 
appeared that in 1708 a lease, and in 1756 another lease, had been made of the 
Same premises in which the rent was reserved half-yearly, and among other objec- 
tions made to the lease of 1785 one was that the rent was reserved half-yearly, 
whereas by the power it ought to have been reserved only once a year. The court 
held the lease to be sufficient, but the principal ground on which they decided was 
that the former leases which were admitted in evidence made the rent payable 
half-yearly and the lease of 1785 mentioned the usual and accustomed yearly rent. 
Iherefore, that case does not assist the construction that is to be put upon the 
present leasing power as to whether the reservation in the lease of 1756 regarding 
the times of payment is to be observed any further than the general remark of 
Axsport, C.J., that the usual and accustomed yearly rent means the yearly rent of 
sO many pounds by so many half-yearly or quarterly payments in the year. It is to 
be observed that he and Baytry, J., differ in their opinions as to a rent being made 
payable once a year; the former saying it is not beneficial to the landlord, and the 
latter that it is more beneficial to the successor. 

In Doe d. Harries v. Morse (9) the leasing power in a marriage settlement in 
1777 provided that there should be reserved by halfi-yearly payments the best and 
most improved yearly rents. In 1783 a lease was made reserving the rent at the 
feast of St. Philip and St. James (May 1), and St. Michael (Sept. 29). The court 
held the lease void (besides other reasons), because the half-yearly payments ought 
to have been on the usual days of payment and it required a division of the rent 
as near as may be into two equal half-yearly payments, which this did not, one 
interval being one hundred and fifty-one and the other two hundred and fourteen 
days, though the usage of the country might make a different division. In Doe d. 
Harries v. Morse (9) Baytey, B., says that the tenant for life is not to throw on 
the remainderman, without his sanction, the uncertainty of the chances which may 
turn out to his prejudice. 

Among all these conflicting authorities, it is very difficult to come to a conclusion 
on this part of the case. It is not, however, necessary to do so, because there is 
another ground upon which we are enabled to give judgment. 

Another objection is that the lease of 1756 gives a power of re-entry if the rent 
be in arrear twenty-one days whereas the leases of 1804 and 1820 give the right of 
entry after twenty days, and the latter provision is more beneficial to the remainder- 
man. Another objection is that in the lease of 1756 the right of entry is if there 
be no ‘‘overt’’ distress on the premises, which word ‘‘overt’’ is omitted in the two 
leases of 1804 and 1820. We think that this is not a valid objection. The law 
recognises a difference between a pound overt and a pound covert, but, as to a 
distress, the law does not affix any meaning to the word overt. Is overt to be 
confined to what may be seen by walking over the lands and farm-yard, without 
going into any enclosed buildings? Or does it extend to what may be seen by 
opening the outer doors of a house or other buildings, or what may be seen by 
opening inner doors, or by opening cupboards, chests, and boxes, which are not 
concealed, and have no locks, or various other shades of being less overt? So many 
opinions may be formed about the extent of the meaning of the word that we cannot 
attribute any legal meaning to it. 

As to the heriots, under ecclesiastical leases, though heriots should have been 
reserved under former leases, it appears their omission forms no ground of objec- 
tion to a new lease, because it is only rent which is mentioned in the statute, but 
under the power now in question heriots were reserved in 1756, and, consequently, 
the ancient reservations made in the new leases must be heriotable. The heriots 
are different in all the three leases. Under that of 1756 it is the best goods of 
William Frost, or such person as shall be in possession of the premises; under that 
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of 1804 it is the best goods of John Lock; under that of 1820 it is the best goods 
of the person or persons who, for the time being, shall be tenant or tenants in 
possession of the premises. We by no means say that the lease of 1804 is objec- 
tionable, for, as the payment of these heriots (should the heriot reserved be refused) 
can only be enforced by distress or action, as it is not a heriot by ancient tenure 
or custom, but only by deed (Edwards v. Moseley (10)), a distress may be made of 
the best beast of John Lock, if alive, or, should he be dead, or have parted with the 
premises, what was his best beast. But the lease of 1820 is, in effect, the same 
as that of 1756, and the only reason of omitting the name in that of 1820, to corre- 
spond with that of William Frost in that of 1756, seems to be that the lessee in 
that of 1820 was not one of the lives, whereas in that of 1756, William Frost, who 
was the lessee, was also one of the lives. As to the reservation of suit to the mill, 
the difference is that in the lease of 1756 the lord of the manor is mentioned, and, 
in the other, the owner of the inheritance. That can make no difference. To the 
reservation of suit of court no objection is made. 

The rent, heriots, suit of mill, and suit of court, are the only things which, 
according to the legal sense and meaning of the word, are reservations. Jor we 
are of opinion that what relates to the privilege of hawking, hunting, fishing, 
and fowling, is neither a reservation nor an exception in point of law, but only a 
privilege or right granted to the lessor though words of reservation and exception 
are used. 

We think that what relates to the wood and the underground produce is not a 
reservation, but an exception. Lorp Coxs, in his CoMMENTARIES ON LITTLETON, 
47a, says: 

‘‘Note a diversity between an exception (which is ever of part of the thing 

granted and of a thing in esse), for which, exceptis, salvo, preter, and the like, 

be apt words; and a reservation which is always of a thing not in esse, but newly 
created or reserved out of the land or tenement demised.’’ 


In SHEPPARD'S TOUCHSTONE, p. 80: 


‘A reservation is a clause of a deed whereby the feoffor, donor, lessor, grantor, 
etc., doth reserve some new thing to himself out of that which he granted 
before. . . . This doth differ from an exception, which is ever of part of the 
thing granted, and of a thing in esse at the time; but this is of a thing newly 
created or reserved out of a thing demised that was not in esse before; so that 
this doth always reserve that which was not before, or abridge the tenure of 
that which was before. . . . It must be of some other thing issuing, or coming 
out of the thing granted, and not a part of the thing itself, nor of something 
issuing out of another thing. .. . If one grant land, yielding for rent, money, 
corn, a horse, spurs, a rose, or any such like thing; this is a good reservation : 
but if the reservation be of the grass, or ot the vesture of the land or of a com- 
mon, or other profit to be taken out of the land; these reservations are void.’’ 


In Brooxe’s ABRIDGMENT, title ResERvATION, pl. 46, it is said that 


‘if a man leases land, reserving common out of it, or the herbage, erass, or 
profits of the land demised, this is a void reservation, for it is parcel of the 
thing granted, and is not like where a man leases his manor and the hke, 
except White Acre, for there the acre is not leased, but here the land is leased 
and, therefore, the reservation of the herbage, vesture, or the like, is void.”’ 


It must be observed, however, that, though in Co. Lirr. 47a, the distinction be- 
tween a reservation and an exception is pointed out, yet in p. 148a, speaking of 
the word “‘reservation,’’ Lorp Coke says : 


‘Sometimes it hath the force of saving or excepting. So as sometime it serveth 
to reserve a new thing, viz., a rent, and sometime to except part of the thing 
in esse that is granted.’’ 


He does not, however, go on to illustrate that position; and as, only two pages 
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before, in 142a, he had said to the same effect as he had done in the former refer- 
ence in 47a that 


6 


‘a man upon his feoffment or conveyance cannot reserve to him parcel of the 
annual profits themselves, as to reserve the vesture or herbage of the land or 
the like, for that should be repugnant to the grant,”’ 


we cannot take this language of Lorp Coxk in 148a as identifying an exception 
and a reservation. 

There are, however, some cases reported, where, in the language of the court, the 
word ‘‘reserve’’ is treated as meaning ‘‘exception,’’ as in Dyrr, 19 a, pl. 110. 
That, however, is only general language and it does not make them the same in 
point of law. In Fancy v. Scott (11), the defendant pleaded that the plaintiff was 
tenant to the defendant of the close, subject to a reservation to the defendant of all 
pits in the close with liberty to carry away the produce of the pits, and Baytey, J., 
said it was not a reservation, but an exception, and held the plea bad, and the 
counsel for the defendant did not further press the argument. 

It may be said, however, that, if the person who creates the power uses the word 
‘reserving’? in such a way as to make an exception a reservation, it must be so 
taken, but we think not necessarily. Powers in many respects are construed so 
very strictly, that they must be so throughout. Besides, it is not necessarily to be 
taken that what relates to the wood and underground produce is a reservation. 
There are other legal reservations, besides rent, to satisfy the words ‘‘rent and 
reservations,’’ and when the testator, in the lease of 1756, mentions wood and 
underground produce, he says except and always reserved out of this present demise 
and grant, all, etc.; and, therefore, if, in point of law, the matters are the subject 
of exception, they must be applied to the legal term used. In Earl of Cardigan v. 
Armitage (12), where Sir Thomas Danby enfeoffed the Earl of Sussex of certain 
closes, except and always reserved out of the said feoffment to the said Sir Thomas 
all the coals in all or any of the said lands, together with free hberty to sink and 
dig pits, ete., Baytry, J., in delivering the judgment of the court upon the plead- 
ings, said that this constituted an exception, and he stated the distinction between 
an exception and a reservation, and then went on to point out the effect of an 
exception upon the statement in the pleadings. 

Upon all these authorities we are of opinion that what is said as to the wood 
and underground produce is not a reservation, but an exception, and then it will be 
necessary to consider what effect this has upon the lease. The mines, quarries, 
etc., need not be considered, because the lease of 1820 is, though not precisely in 
words, yet in substance, conformable to the lease of 1756, though, if it had stood 
upon the lease of 1804 alone, it might have been questionable. 

In the lease of 1756 the exception is of all and all manner of timber trees and 
trees likely to prove timber. In the two other leases of 1804 and 1820 it is all 
timber trees, bodies of pollard and other trees whatsoever. By the lease, therefore, 
of 1756, the entire timber trees and trees likely to prove timber are excepted, 
whereas, in the other leases only the bodies of trees likely to prove timber are 
excepted, leaving, therefore, the upper part of these trees, from which lops, tops, 
and boughs might be taken, unexcepted, but then, in lieu of that, in the other two 
leases the bodies of pollard and all other trees, including all such other trees as are 
not likely to prove timber, are excepted. One would say that, in most cases, the 
remainderman would be a gainer by such substitution, but we cannot say so on any 
legal principle, and, therefore, that cannot be acted upon. Under the terms of the 
lease of 1756 the remainderman would have a right to cut, take, and carry away the 
tops, and boughs, and shrouds likely to become timber, which he now loses, but, 
though he loses that right, the lessee has no general right to do so. The right he 
has is to have the benefit of those tops for fruit and shade, and he has also a right 
to take them for certain descriptions of repairs. 

A great variety of cases have occurred and several distinctions been made, both 
formerly and in later times, where lands comprised in a power are demised along 
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with other lands to which the power does not apply, or where the power is well 
executed as to part and not as to the rest, or where part of the lands only is 
comprised in the power as far as demised under former leases. But this principle, 
at all events, seems to be established, that where lands are let at an ancient rent 
and where the new lease grants that which was not anciently let in addition to 
what was granted before and only reserves the same rent that was reserved before, 
the power is badly executed, and the lease is void for the whole. Even where an 
additional rent is reserved where new land is added to the old, the lease is void 
for the whole, unless, perhaps, there be a distinct reservation for the new land, as 
appears by Co. Lirr. 44 b, where it is said: 


“Tf twenty acres of land have been accustomably letten, and a lease is made 
of those twenty, and of one acre which was not accustomably letten, reserving 
the accustomable yearly rent, and so much more as exceeds the value of the 
other acre, this lease is not warranted by the act, for that the accustomable 
rent is not reserved, seeing part was not accustomably letten, and the rent 
issueth out of the whole.”’ 


The same rule is laid down in Lord Mountjoy’s Case (4), and also confirmed in 
Doe d. Bartlett v. Rendle (13). But, as more distinctly applicable to the present 
case, may be cited Smith v. Bole (14). The prebend was usually let, with the 
exception of all crab trees and such like trees, rendering £17 a year; afterwards 
another lease was made, omitting the exception, at the ancient rent, and it was 
resolved (Cro. Jac. at p. 459) that the lease was void 


‘‘for there being more let than was anciently, the trees and the profits of the 
trees, and the soil itself, is excepted by this exception, so as every successor 
cannot have the benefit of boughs and fruits yearly renewing; and the soil itself 
whereupon they grow is excepted; but by this new lease, the trees and profits 
are let and the soil itself; and so more being let than anciently, it is not within 
the statute of 832 Hen. 8, c. 28: and it is void by the statute of 18 Eliz., ec. 10, 
for it is not the ancient rent, where there be more let than was before.’’ 


The same case is also reported in 3 Buusr. 290, but it is not there stated that the 
new lease was at the same rent. In note [261] to Hararave anp Butter’s Co. Lirr., 
44 b, a prebendary makes a lease for years, reserving the running of a colt, render- 
ing rent. A new lease, rendering the same rent, without reserving the running 
of a colt, adjudged good, because, quoad this, it is neither a reservation nor excep- 
tion. But if lease be of a manor except the woods, rendering rent, and after the 
expiration of it there is a new lease rendering the same rent without such exception, 
the second lease is bad: Precentor of St. Paul’s Case (15). 

There is, however, How v. Whitfield (16), which, if it were to be held as law, 
might seem to affect the generality of this proposition. A power was given to the 
lessee and his assigns to let leases of a close containing five acres for twenty-one 
J years, rendering the ancient rents, and the assignee made a lease of the lands 
inter alia, at the rent of six shillings a year, which was the ancient rent. Ags to 
reserving the rent proinde, the court said that it might be intended that the inter 
alia comprehended nothing but such things out of which a rent could not be 
reserved, and then the six shillings was reserved only for the five acres. However, 
the proinde might be reasonably referred only to the five acres and not to the 
inter alia, and that a distinct reservation of the six shillings might be for five acres. 
But in the report of the same case in T.Jo. 110, it is said the court thought this 
to be a good exception, and the defendant, perceiving the opinion of the court as 
to the great point [a different point, not noticed here], consented, upon payment of 
costs, that judgment should be given for the plaintiff. The case is also reported 
in 2 Show. 57, where it appears to have been argued on another point; Jones and 
PEMBERTON, JJ., seemed to have entertained different opinions, and the case as 
reported in 1 Vent. 339, it should seem, cannot be relied upon. 

A question, however, may arise as to this exception, whether the lops of the 
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trees are demised at all or whether there is not a mere privilege vested in the 
lessee, by virtue of the demise, to take the lops and shrouds of the trees likely 
to prove timber for repairs and fuel, and then, if they be not demised, the ancient 
rent may be said to be reserved for the rest which is really demised. But we 
are of opinion that the tops of the trees likely to prove timber are demised. By a 
general demise of lands on which there are timber trees, without any exception, 
the timber trees are demised as well as the lands. It is true that the lessee has 
not the same extent of interest that he has in the lands; he has only a particular 
. interest and a special property in them, and is only entitled to the mast and fruit, 
etc., and shade of the trees. He may also take them for repairs and fuel (subject, 
as to fuel, to some observations), and the lessor has the general ownership, right, 
and inheritance, and, if they become disannexed from the inheritance, the lessor 
shall have them. In the report of Pomfret v. Ricroft (17), TwispEn, J., says at 
the end of the case, which was as to the use of a pump, that 


‘‘he conceived, that if the lessor cuts down trees growing upon the land demised, 
no covenant lies, yet the trees are demised with the rest.’’ 


The same rule would hold as to the tops of trees. We do not think it material 
whether a rent could issue out of them; they form along with the lands one entire 
subject of demise. These lops and shrouds may, perhaps, be considered as among 
the de minimis, but that is not so. They may, in some cases, be of such value as 
may be worth attending to and the want of power to cut them is a prejudice to 
the inheritance. The right to cut lops, tops, and shrouds appears in several 
instances to have been the subject of inquiry, and it may be observed, as to this, 
that if the whole of the trees hkely to prove timber are excepted, the lessor and other 
future owners of the inheritance may cut both bodies, lops, and tops when they 
please, but if only the bodies are reserved, they could not cut the bodies down, for 
they could not do so without also cutting down the tops, which they would have no 
right to do so because the lessee would have an interest in them for repairs and 
fuel, the fruit and shade for his cattle. 

We are, therefore, of opinion, that, as the exception in the lease of 1756 as to 
the wood is larger than in those of 1804 and 1820, the premises cannot be taken 
to have been demised at the ancient rent, and that, therefore, both the latter 
leases are void on that ground. It becomes, therefore, unnecessary to consider 
what effect the other leases would have had. If the point had been to be considered, 
it would have been impossible for the court to have decided on the effect of such 
a mass and variety of matter, and it must have gone to a jury. It may, however, 
be remarked that, in the clause in the power which says the leases are to be 
conformable to other leases in the parish, there is the word reservations, and it 
might be said to be necessary to inquire what the reservations were in other leases, 
but, in our view of the case, reservations do not affect the decision of the case, and 
if they had, the word reservations would be held to be other and different ones than 
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the ancient reservations under leases of the same premises. There must be judg- HH 


ment for the plaintiff. 
Judgment for plaintiff. 
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WILLIAMS v. WILCOX AND ANOTHER 


[Court or Quren’s Bencn (Lord Denman, C.J., Patteson, Williams and Cole- 
ridge, JJ.), November 16, 1837, June 13, 1838] 


[Reported 8 Ad. & El. 314; 3 Nev. & P.K.B. 606; 
B 1 Will. Woll. & H. 477; 7 L.J.Q.B. 229; 112 E.R. 857] 


Water—River—Obstruction to navigation—Erection under grant by Crown— 
Validity of grant. 
Under common law the channels of public navigable rivers were highways, 
the right of the public to pass up and down was complete, and the Crown had 
ci no power to make any grant resulting in an obstruction to navigation of the 
river in derogation of the public right. Even if, in the circumstances existing 
at the time of the grant, it did not interfere with the rights of the public, and, 
therefore, the Crown had power to make it, it would become invalid if, by reason 
of any change of circumstances affecting the rest of the channel, it resulted in 
an obstruction to navigation. 


D Notes. Referred to: Free Fishers and Dredges of Whitstable Co. v. Gann (1868), 
13 C.B.N.S. 853; A.-G. v. Lonsdale (1868), L.R. 7 Eq. 877; Rolle v. Whyte (1868), 
8B. &8. 116; Simpson v. A.-G., [1904] A.C. 476. 
As to rights of navigation, see 89 Hatspury’s Laws (8rd Edn.) 533 et seq.; and 
for cases see 44 Diarst 105 et seq. 


FE Cases referred to: 
(1) Royal Fishery of Banne Case (1610), Dav. Ir. 55; 25 Digest (Repl.) 5, *4. 
(2) Chester Mill Case (1610), 10 Co. Rep. 187 b; 77 E.R. 1184; sub nom. Sewers 
Case, 18 Co. Rep. 35; 25 Digest (Repl.) 52, 462. 


Also referred to in argument: 
R. v. Montague (1825), 4 B. & C. 598; 6 Dow. & Ry.K.B. 616; 3 Dow. & Ry.M.C. 
d 292; 4 L.J.0.8.K.B. 21; 107 E.R. 1188; 44 Digest 85, 656. - 
R. v. Clark (1702), 12 Mod. Rep. 615; 88 E.R. 1558; 44 Digest 119, 954. 
Ball v. Herbert (1789), 8 Term Rep. 253; 100 E.R. 560; 44 Digest 109, 879. 
Zangers v. Whiskard, cited in 8 Term Rep. at p. 259. 
Weld v. Hornby (1806), 7 East, 195; 8 Smith, K.B. 244; 103 E.R. 75; 25 Digest 
(Repl.) 382, 326. 
G Carter v. Murcot (1768), 4 Burr. 2162; 98 E.R. 127; 25 Digest (Repl.) 21, 185. 
Stennel v. Hogg, 1 Wms. Saund. 228a, note (1). 
Tilson v. Warwick Gas Light Co. (1825), 4 B. & C. 962; 7 Dow. & Ry.K.B. 876; 
4 L.J.0.8.K.B. 538; 107 E.R. 1317; 13 Digest (Repl.) 805, 1188. 
Bulstrode v. Hall (1663), 1 Keb. 582; 1 Sid. 148; 83 E.R. 1096; 44 Digest 70, 511. 
Ball v. Herbert (1789), 3 Term Rep. 253; 100 E.R. 560; 44 Digest 109, 879. 
H Thomas v. Sorrell (1673), Vaugh. 330; 1 Lev. 217; 1 Freem.K.B. 85, 187; 3 Keb. 
264; 124 H.R. 1098, Ex. Ch.; 19 Digest (Repl.) 214,-1571. 
Lord Fitzwalter’s Case (1674), 1 Mod. Rep. 105; 3 Keb. 242; 86 E.R. 766; 25 
Digest (Repl.) 16, 138. 
Anon. (1808), 1 Camp. 517, n.; 25 Digest (Repl.) 87, 364. 
Bullen v. Michel (1816), 4 Dow. 297; 3 Eag. & Y. 757; 2 Price, 399; 3 E.R. Td, 
I H.L.; 22 Digest (Repl.) 849, 3735. 


Action for trespass for throwing down a weir of the plaintiff which was appur- 
tenant to his fishery, and seizing, taking, and carrying away the materials thereof, 
to wit, 1,000 stakes and 1,000 yards of pleaching [intertwined] work of wood 
belonging to the plaintiff, and converting it, thereby hindering the plaintiff from 
having the benefit and enjoyment of the weir. | 

At the trial before WituiaMs, J., at the Shropshire Spring Assizes in 1836 the 
plaintiff proved the trespass and produced evidence to show the antiquity of the 
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weir and fishery, beginning with an extract from Domesday Book, in which the 
fishery was mentioned. A great number of documents were put in by him—among 
others, an extract from the chartulary [register book of a monastery] of Haghmon 
Abbey, containing copies of grants of the fishery to the church, and of a way to 
the fishery, the earliest appearing to have been made in the year 1172-3. This 
chartulary appeared to contain copies of the deeds and charters relating to the 
property of the abbey, but no evidence was given of search for the originals. A 
judgment was also put in of Michaelmas Term, 1422, in a cause wherein the abbot 
of Haghmon was indicted for obstructing the navigation of the Severn, and pleaded 
an immemorial right of taking fish in the weir, that the navigation was not ob- 
structed, and that the weir was not made since 3 Edw. 1 [1275], all which was 
found in his favour. Counsel for the defendants objected that no ancient right 
could be paramount to the right of navigation, and that, at any rate, the antiquity 
of such a special right could not be given in evidence under this issue, but its 
nature or origin, by grant or otherwise, should have been expressly pleaded. The 
learned judge received the evidence, and left it to the jury to say whether there 
had been an immemorial right, under a grant from the Crown, of obstructing the 
navigation by the weir, even when the rest of the channel was obstructed. The 
jury found for the plaintiff. In Easter Term, 1836, Maule, on the objections urged 
at the trial, for misdirection, and also on the ground that no search for the 
originals of the deeds in the chartulary had been shown, obtained a rule nisi for 
arresting the judgment, or for a new trial. In Michaelmas Term, 1837, 


Serjeant Talfourd and R. V. Richards for the plaintiff, showed cause against the 
rule. 
Maule and Whately for the defendants, supported the rule. 


June 18, 1838. LORD DENMAN, C.J., delivered the following judgment of the 
court.—This was a case tried before Witurams, J., at the Shrewsbury Spring 
Assizes for 1886. <A verdict passed for the plaintiff for 1s. damages, and the 
defendants contend that the judgment should be arrested or a verdict entered for 
themselves, or, at all events, that they are entitled to a new trial, on account of 
the improper reception of evidence objected to. Their objection under the last 
head appears to be twofold; first, they deny that any evidence was receivable to 
show the antiquity of a weir mentioned in the pleadings; secondly, they object to 
the admissibility of a particular document tendered for that purpose on a specific 
ground. In the view which we take of this case, it will be necessary to dispose of 
all these grounds. 

Subject to the questions upon the evidence hereafter to be discussed, the case 
between the parties is this. The plaintiff has established the existence of the weir 
in question by a royal grant made at some period prior to the time of Edward 1 
[1275], but it stands across part of a public navigable river, a part, indeed, not 
required for the purposes of navigation at the date of the grant, but, at the time 
of the commission of the trespass, necessary for those purposes, by reason of the 
residue of the channel having become choked up. He contends that, at the date 
of the grant, the Crown had the power of making it, even to the disturbance, or 
total prevention, of the right of navigation by the subject, or that, at all events, it 
had the power of making such a grant, if, in the then existing state of circumstances, 
it did not interfere with the rights of the subject, and that such a grant, valid in 
its inception, will not become invalid by reason of any change of circumstances 
which may afterwards affect the residue of the channel. 

This latter point, although argued with much ingenuity, does not present any 
serious difficulty to our minds and we may conveniently dispose of it in passing. 
If the subject (which this view of the case concedes) had by common law a right 
of passage in the channel of the river paramount to the power of the Crown, we 
cannot conceive such right to have been originally other than a right locally 
unlimited to pass in all and every part of the channel. The nature of the highway 
which a navigable river affords, liable to be affected by natural and uncontrollable 
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causes, presenting conveniences in different parts and on different sides according 
to the changes of wind or direction of the vessel, and attended by the important 
circumstance that on no one is any duty imposed by the common law to do that 
which would be analogous to the ordinary repair of a common highway to remove 
obstructions, namely, clear away sand banks and preserve any accustomed channel 
—all these considerations make it an almost irresistible conclusion that the para- 
mount right, if it existed at all, must have been a right in every part of the space 
between the banks. It cannot be disputed that the channel of a public navigable 
river is a King’s highway, and is properly so described, and, if the analogy between 
it and a highway by land were complete, there could be no doubt that the right 
would be such as we now lay down, for the right of passage in a highway by land 
extends over every part of it. Although it may be conceded that the analogy is 
not complete, yet the very circumstances pointed out by the counsel for the 
plaintiff in which it fails are strong to show that in this respect at least it holds. 
The absence of any right to go extra viam in case of the channel being choked, and 
the want of a definite obligation on any one to repair, only render it more important, 
in order to make the highway an effectual one, that the right of passage should 
extend to all parts of the channel. If then, subject to this right, the Crown had 
at any period the prerogative of raising weirs in such parts as were not at the 
time actually required by the subject for the purposes of navigation, it follows, from 
the very nature of a paramount right on the one hand and a subordinate right on 
the other, that the latter must cease whensoever it cannot be exercised but to the 
prejudice of the former. If, in the present case, the subject has not at this moment 
the right to use that part of the channel on which the weir stands, it is only because 
of the royal grant; and that grant must then be alleged at its date to have done 
away for ever, in so much of the channel, the right of the public, but that is to 
suppose the subordinate right controlling that which is admitted to be paramount, 
which is absurd. On the other hand, there is nothing unreasonable or unjust in 
supposing the right to erect the weir subject to the necessities of the public when 
they should arise, for, the right of the public being supposed to be paramount by 
law, the grantee must be taken to be cognizant of such right, and the same natural 
peculiarities, and the same absence of any obligation by law on any one to counteract 
those peculiarities above-mentioned, would give him full notice of the probability 
that at some period his grant would be determined. We do not, therefore, think 
that the plaintiff can sustain his second point. 

To the first point, on which his case must now rest, two objections are made by 
the defendants. They deny that, by the law of England, the Crown ever had the 


_ power of interfering with the navigation of public navigable rivers, and they con- 


tend, secondly, that, if any such power existed, and the plaintiff relies upon an 
exercise of it, that specific exercise should have been replied to the plea, the 
allegations of which showed, prima facie, that the weir in question was a wrongful 
erection. For want of this, they say, the plea has received no answer. It alleges 
the obstruction of the channel of a navigable river, that is admitted, but no lawful 
cause for such obstruction is shown. 

We are of opinion, however, that this second objection is not sustainable, and 
that, upon the face of the record, a sufficient answer in substance appears to the 
plea, if the Crown had the power of making the supposed grant. It is an elemen- 
tary rule in pleading that, when a state of facts is relied on, it is enough to allege 
it simply without setting out the subordinate facts which are the means of produc- 
ing it or the evidence sustaining the allegation. Thus, in a case very familiar, 
and almost identical with the present, if a trespass be justified by a plea of highway, 
the pleader never states how the locus in quo became a highway, and, if the plain- 
tiff’s case is that the locus in quo, by an order of justices, award of inclosure com- 
missioners, local Act of Parliament, or any other lawful means, had ceased to be 
such at the time alleged in the declaration, he simply puts in issue the fact of its 
being a highway at that time, without alleging the particular mode by which he 
intends to show, in proof, that it had before then ceased to be such. So, here, the 
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defendants, relying on the common law, allege that the weir is wrongfully placed 
in part of a common navigable river. The plaintiff, relying on a grant, which, as 
he contends, in effect took the site of the weir out of the public and navigable 
channel of the river, properly, as it appears to us, abstains from setting out that 
grant, and with substantial correctness replies only that that part of the river 
was other than, and wholly distinct from, the channel in which the right and user 
of navigation existed, and was not a public common navigable river. It is true 
that this mode of pleading does not disclose to the defendants the case on which 
the plaintiff relies, but to object to it on this ground is to misconceive one object 
of pleading and to forget another: the certainty of particularity of pleading is 
directed, not to the disclosure of the case of a party, but to the informing the court, 
the jury, and the opponent, of the specific proposition for which he contends, and 
a scarcely less important object is the bringing the parties to issue on a single and 
certain point, avoiding that prolixity and uncertainty which would very probably 
arise from stating all the steps which lead up to that point. 

Having, then, thus disposed of the subordinate matters on each side, we come 
to that on which the argument mainly turned, that is to say, the power of the 
Crown at common law to interfere with the channels of public navigable rivers. 
On the one side the contention is that, prior to Magna Carta, the power of the 
Crown was absolute over them, and that this weir, by the antiquity assigned to it 
by the finding of the jury, is saved from the operation of that or any succeeding 
statute, while, on the other, it is alleged that they are and were highways to all 
intents and purposes which the Crown had no power to limit or interfere with, and 
that as well the restraints enacted by, as the confirmations implied from, the 
statutes alluded to have nothing to do with the present question. 

After an attentive examination of the authorities and the statutes referred to in 
the argument we cannot see any satisfactory evidence that the power of the Crown 
in this respect was greater at the common law before the passing of Magna Carta 
than it has been since. It is clear that the channels of public navigable rivers 
were always highways. Up to the point reached by the flow of the tide the soil 
was presumably in the Crown, and above that point, whether the soil at common 
law was in the Crown or the owners of the adjacent lands (a point perhaps not free 
from doubt), there was at least a jurisdiction in the Crown, according to Sir 


Matruew Hae 


‘“‘to reform and punish nuisances in all rivers, whether fresh or salt, that are 
a common passage, not only for ships and greater vessels, but also for smaller, 
as barges or boats’’: Ds Jure Maris, Part I, c. 2, p. 8. 


In either case the right of the subject to pass up and down was complete. In 
Royal Fishery of Banne Case (1) where the reporter is speaking of rivers within 
the flux and reflux of the tide, it is stated that this right was by the King’s 
permission, for the ease and commodity of the people, but, if this be the true 
foundation, and if the same may be also properly said of the same right in the 
higher parts of rivers, still the permission supposed must be coeval with the 
monarchy and anterior to any grant by any particular monarch of the right to erect 
a weir in any particular river. It is difficult, therefore, to see how any such grant 
made in derogation of the public right previously existing, and in direct opposition 
to that duty, which the law casts on the Crown, of reforming and punishing all 
nuisances which obstruct the navigation of public rivers, could have been in its 
inception valid at common law. Nor can we find, in the language of the statutes 
referred to, anything inconsistent with this conclusion. They speak indeed of acts 
done in violation of this public right, but they do not refer them to any power legally 
existing in the Crown, which for the future they propose to abridge. We are, 
therefore, of opinion that the legality of this weir cannot be sustained on the 
supposition of any power existing by law in the Crown in the time of Edward 1, 


which is now taken away. 
But this does not exhaust the question, because that which was not legal at first 
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may have been subsequently legalised. The question of fact was submitted to the 
jury most favourably for the defendants, whether any such grant had been made 
before Magna Carta as the plaintiff relied on, and the jury, upon the evidence, found 
in the affirmative. If, therefore, upon an examination of the statutes relied on by 
the plaintiff, such a grant, whether valid or not at common law, appears to be saved 
by their operation, the objection of the defendants falls to the ground. And we 
think that to be the true construction of the statutes. 

The learned counsel for the defendants is probably correct in saying that the 
twenty-third chapter of Magna Carta may be laid out of the case. The kidelli 
[stake fences set in a stream to catch fish] there spoken of appear from 2 Insr., 
p. 88, and the Chester Mill Case (2), to have been open weirs erected for the taking 
of fish, and the evil intended to be remedied by the statute was the unlawful 
destruction of that important article of consumption. That statute, therefore, being 
pointed at another mischief, might leave any question of nuisance by obstruction 
to the passage of boats exactly as it stood at common law. But the same remark 
does not apply to 25 Edw. 38, Stat. 4, c. 4 [13850: repealed Statute Law Revision 
Act, 1948]. That begins by reciting that the common passage of boats and ships 
in the great rivers of England is oftentimes annoyed by the inhansing (a mistransla- 
tion of the word ‘‘lever’’ for levying or setting up) of gorces, mills, weirs, stanks, 
stakes, and kiddles, and then provides for the utter destruction of all such as 
have been levied and set up in the time of Edward 1 and after. It further directs 
that writs shall be sent to the sheriffs of the places where need shall be, to survey 
and inquire, and to do thereof execution, and also the justices shall be thereupon 
assigned at all times that shall be needful. It is clear, we think, that, in any 
criminal proceeding for the demolition of this weir which had been instituted 
immediately after the passing of this statute, it would have been a sufficient defence 
to have shown its erection before the time of Edward I, and, considering the concise 
language of statutes of that early period, we think the statute would equally have 
been an answer in any civil proceeding at the suit of a party injured. Assuming 
the weir to have been illegally erected before the date of Magna Carta, it is not 
unreasonable to suppose that a sort of compromise was come to. Similar nuisances 
were probably very numerous, but they were probably, many of them, of long 
standing, and it may have been impossible to procure, or it may well have been 
thought unreasonable to insist on, an act which should direct those to be abated 
which had acquired the sanction of time, and a line was, therefore, drawn which, 
preventing an increase of the nuisance for the future, and abating it in all the 
instances which commenced within a given period, impliedly legalised those which 
could be traced to an earlier period. This appears to us the proper effect to be 
attributed to the statute, and, if it be, it disposes of any difference between a 
criminal and civil proceeding. ‘The earlier weirs were not merely protected against 
the specific measures mentioned in the act, but rendered absolutely legal. If this 
would have been a good answer immediately after the Act passed, it is at least 
equally good now, and, therefore, of statute 45 Edw. 8, c. 2, and statute 1 Hen. 4, 
c. 12, it is unnecessary to say more than that they do not at all weaken the defence 
which the defendants have under the former statute. 

We are of opinion, therefore, that there is no ground for arresting the judgment 
or entering a verdict for the defendants, and the conclusion to which we have come 
on these points decides, of course, that the learned judge was quite right in receiv- 
ing evidence of the antiquity of the weir. 

[His Lorpsuip dealt with the point relating to the plaintiff's failure to produce 
evidence of a search for the originals of the documents in the chartulary, which does 
not call for report, and concluded:] The rule, therefore, on all points will be 
discharged. 

Rule discharged. 
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A 
CREASE v. BARRETT 


[Courr or Excureuer (Lord Lyndhurst, C.B., Alderson and Parke, BB.), 
November 8, 23, 25, 1834, January 28, 1835] 


[Reported 1 Cr.M. & BR. 919; 5 Tyr. 458; 4 L.J.Ex. 297; 
149 E.R. 1353] B 


Hvidence—Document— Written statements by deceased person against interest— 
Statement relating to facts not known to deceased of his own knowledge— 
Admissibility of statement to prove such facts. 

Evidence—Reputation—Proof of public and general rights—Need for statements 
proving general rights to be derived from persons with sufficient knowledge— QO 
Evidence of mining rights of lord of manor derived from conventionary 
tenants. 

Evidence—Reputation—Proof of public and general rights—Proof of custom— 
Hearsay evidence of particular facts—Admissibility. 

Evidence—Statements by deceased person against proprietary interest—State- 

_ ment by landowner as to extent of his land. D 

Hvidence—Admission—Informal admission—Admissibility against persons 
claiming under maker—Admission by lessor during lease—Subsequent sur- 
render and regrant—Admissibility against tenant. 

Court of Appeal—New trial—Hvidence improperly rejected. 

Under a local custom in Cornwall, a tinner was entitled in certain circum- 
stances to extract tin from the waste land of a manor, subject to paying a toll ft 
to the lord of the manor. The plaintiff was entitled to the toll within a 
particular manor under a lease of the toll rights. The defendant having 
extracted tin from a piece of land, the plaintiff claimed that this land formed 
part of the waste land of the manor, and that he was, accordingly, entitled to the 
toll, but the defendant claimed that such land was outside the manor. 

The plaintiff sought to put in evidence entries in a book made by a deceased Ff 
clerk of a person previously entitled to the toll. These entries stated that the 
clerk had received payment of tolls from other tinners, and that some of the 
tin in respect of which tolls had been paid had come from the disputed land. 

The clerk did not personally know from which land the tin had been extracted, 
and in this respect the entries merely repeated what he had been told by the 
tinners. The clerk was accountable for the tolls received by him. Gg 

Held: the whole of an entry by a deceased person which charges himself 
is admissible against all persons, even though the facts stated therein were 
not known to the deceased of his own knowledge. : 

The plaintiff also sought to put in evidence ancient documents containing 
statements by conventionary tenants of the manor as to the customary rights 
of the lord of the manor to receive tolls from those mining tin. The conven- ie. 
tionary tenants in such capacity had nothing to do with the mines. 

Held: in the case of public rights, in which all are concerned, evidence of 
reputation derived from any one appears to be receivable, and lack of personal 
knowledge would merely affect the value of the evidence; in the case, however, 
of rights or customs which are not public, but are of a general nature and con- 
cern a multitude of persons, as questions with respect to boundaries and [ 
customs of particular districts, hearsay evidence is not admissible unless it is 
derived from persons conversant with the neighbourhood; although the rights 
of the lord of the manor to mines were only rights of a general nature, the 
conventionary tenants were sufficiently connected with the subject to make 
their declarations admissible. 

The plaintiff also sought to put in evidence a statement in these ancient 
documents made by the conventionary tenants that ‘‘the commons of the said 
manor do belong to the tenants of the said manor unstinted, who have always 
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enjoyed the same under the yearly rent of 33s. 4d. as by the records thereof 
remaining with the auditor of the duchy appeareth; unto which, for the more 
certainty, we refer ourselves.’’ 

Held: this being hearsay evidence, not of a custom, but of a particular fact, 
was inadmissible. 

The defendant offered in evidence a verbal declaration by a deceased owner 
of the surface of the manor as to the boundary of the waste of the manor, which 
excluded the disputed land from the waste. 

Held: the statement was inadmissible; the mere fact that a statement was 
against the maker’s interest did not make it admissible, and this statement 
could not be admitted in accordance with the principle that a statement by 
an occupier showing that he does not own the land in fee is admissible because 
the owner had not been in occupation of the disputed land; nor was it admis- 
sible as evidence of reputation of the boundary of the manor, because it was 
only a declaration of the extent of the waste of the manor. 

The defendant offered in evidence a document containing a statement made 
in 1798 by the then owner of the manor showing that the disputed land did not 
form part of the waste of the manor. The plaintiff derived his title in the 
following way. A lease of the toll rights had been granted in 1797. That lease 
had been surrendered in 1810, and a new lease was granted in 1810 partly in 
consideration of the surrender. The lease of 1810 was cancelled in 1815 be- 
cause of an error and another was substituted. The plaintiff derived his title 
under the lease of 1815. 

Held: the plaintiff could not be considered as claiming by any title prior to 
1810, and, consequently, the statement made before then was admissible 
against the plaintiff who claimed under the maker of such statement by title 
subsequent. 

The last mentioned evidence having been wrongly rejected at the trial, on an 
application by the defendant for a new trial. 

Held: although in some cases, the court might refuse a new trial when 
evidence had been improperly rejected, as where the fact which such evidence 
was to establish was proved by another witness, or not disputed, or where, 
assuming the rejected evidence to have been received, a verdict in favour of 
the party for whom it was offered would have been clearly and manifestly 
against the weight of evidence and certainly set aside, nevertheless in the 
present case, however strong the opinion of the court might be on the pro- 
priety of the verdict, the court could not say that the evidence, if received, 
would have had no effect with the jury, nor was it clear beyond all doubt 
that, if the verdict had been for the defendant, it would have been set aside as 
improper; accordingly, there would be a retrial. 


Notes. The Evidence Act, 1938, rendered admissible in civil proceedings certain 
written evidence previously excluded: see 9 Hauspury’s Srarures (2nd Edn.) 626. 

Considered: Hvans v. Taylor (1838), 7 Ad. & El. 617; Doe d. Welsh v. Lang field 
(1847), 16 M. & W. 497; Hvans v. Merthyr Tydvil U.D.C. (1898), 79 L.T. 578. 
Referred to: Trimlestown v. Kemmis (1843), 9 Cl. & Fin. 749; Beaufort v. Smith 
(1849), 4 Exch. 450; Hammond v. Bradstreet (1854), 2 C.L.R. 1195; Hardcastle v. 
Dennison (1861), 10 C.B.N.S. 606; R. v. Norfolk County Council (1910), 26 T.L.R. 
269. 

As to declarations against interest, see 15 Hatspury’s Laws (8rd dn.) 303-804 ; 
as to declarations as to public or general rights, see ibid. 808-310; as to admis- 
sibility of court rolls, see ibid. 891-892; as to evidence as to boundaries, see 
3 Hauspury’s Laws (8rd Edn.) 381-885; as to mining rights in assessionable 
manors, see 7 Hautssury’s Laws (8rd Edn.) 574-577; as to tin-bounding in Corn- 
wall, see 26 Hatsspury’s Laws (8rd Edn.) 797-801; and as to when the Court of 
Appeal will order a new trial, see 30 Hautssury’s Laws (3rd Edn.) 473-477; and for 
cases see 22 Dicest (Repl.) 96. 
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Chapman v. Cowlan (1810), 18 East, 10; 104 E.R. 269; 11 Digest (Repl.) 36, 
501. 
Freeman v. Phillipps (1816), 4 M. & 8. 486; 105 E.R. 914; 22 Digest (Repl.) 111, 
932. 
Roe d. Beebee v. Parker (1792), 5 Term Rep. 26; 101 E.R. 15; 18 Digest (Repl.) 
25, 273. 

Barnes v. Mawson (1818), 1 M. & 8. 77; 105 E.R. 30; 18 Digest (Repl.) 25, 
284, 

Stanley v. White (1811), 14 East, 38382; 104 E.R. 630; 2 Digest (Repl.) 88, 531. 

Doe d. Parrett wv: Kemp (1831); 7 Bing::382; 5 Moo. & P1738; 0 tJ. OP. 
102; 131 E.R..128; 22 Digest (Repl.) 81):117. 


Rule Nisi for a new trial in an action for the toll of tin raised from a mine to 
which the plaintiff claimed to be entitled under a lease. 

The first count in the declaration was trover for tin and tin ore. The second 
count stated that, before and at the time of the making of the indenture therein- 
after mentioned, his late Majesty, King George IV, then His Royal Highness 
George Augustus Frederick, was Duke of Cornwall, and as such was seised in fee, 
in right of his dukedom, of and in all manner of tin in, under, and belonging to, the 
manor of Tewington, in the county of Cornwall, the said manor being one of the 
ancient duchy assessionable manors; that, within that manor there is an ancient 
immemorial custom, viz. : 


“That any tinner may bound any wastrel lands within the said manor that 
are unbounded or void of lawful bounds, and also any several and inclosed 
land within the said manor that hath been anciently bounded and assured for 
wastrel by delivering of toll tin to the lord of the soil before that the hedges 
were made upon it, and also such and so much of the Prince’s several and 
inclosed customary land within the said manor as hath been anciently bounded 
with turves, according to the ancient custom and usage within the said manor, 
by the said tinner marking out by bounds a certain part of such land within 
or under which he was desirous of working for tin; and that, after such marking 
out, the said tinner forthwith gave due notice thereof at the proper stannary 
court for the said manor; and that if, after due proclamation thereof at the said 
court, the owner of the said tin mines within the said manor did not work for 
tin within or under the said land so marked out by bounds, it thereupon 
became and was lawful for the said tinner to work for tin within or under the 
said bounds, paying and rendering therefore to the owner of the said mines a 


A 
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certain dish or part, to wit, one tenth dish or part of the tin that might from 
time to time be worked, raised, or procured by the said tinner within or under 
the said bounds (the said tinner keeping the residue thereof), as and for a toll, 
for the privilege of working, raising, and procuring the same.’’ 


The second count then stated that on Aug. 1, 1815, His Royal Highness, by in- 
denture, demised to Edward Smith all the toll and farm of tin or tin ore which 
should be gained, arise, or be due in any place or places whatsoever within 
Tewington, among other manors, and also all the tin mines found or to be found 
within the several inclosed lands of those manors, to hold for a term of years 
depending on lives. The plaintiff then deduced title under that lease, and alleged 
as a breach, that the defendant, claiming to work under and by virtue of the said 
custom a certain tin mine within the said manor, worked, raised, and got therefrom 
large quantities of tin, tin ore, and tin stuff; and that, although it was the duty of 
the defendant to pay the toll above mentioned, yet he neglected, etc., and wrong- 
fully converted the whole of the tin, tin ore, and tin stuff to his own use. ‘here were 
several other counts, varying from this in matters immaterial to the present pur- 
pose, excepting that in some the toll was laid to be one fifteenth. The defendant 
pleaded the general issue. 

At the trial of the action before Lorp Lynpuurst, C.B., and a special jury, at 
Westminster, at the sittings after last Trinity Term, the plaintiff claimed the toll 
of tin raised from a vein or mine under a place called Buckler’s Bounds, within a 
piece of ground called Boscundle Common in the manor of Tewington, in the 
county of Cornwall under the lease from the Duke of Cornwall mentioned 
in the second count. He contended, that Boscundle Commou was _ parcel 
of the waste of the manor, and that, therefore, the mines within it belonged 
to the Duke, who had been lord of the manor, until it was sold under 
the Land Tax Perpetuation Act, 1798, s. 56, etc., with a reservation of the mines. 
Tewington was one of the seventeen ancient assessionable manors of the duchy of 
Cornwall, and the nature of the tenures in it was settled in Rowe v. Brenton (1). 
Boscundle Common contained about 122 statute acres. On the east, it adjoined 
a piece of anciently inclosed land, called also Boscundle, or Boscundle estate, of 
about 101 statute acres; on the other three sides, it adjoined the admitted waste of 
the manor. The defendant was one of several adventurers who were working the 
mines of that district. They took the mine in question from the Rev. Mr. Carlyon, 
Sir J. C. Rashleigh, and Mr. Tremayne, as being the owners of the mine. The 
defendant's case was, that Boscundle Common and estate together composed one 
free tenement, and, therefore, that the common was parcel of the waste of that 
free tenement, and not of the manor; that the whole surface of that tenement was 
now the sole property of Mr. Carlyon, but that the persons under whom Sir J. C. 
Rashleigh and Mr. Tremayne claimed, having formerly been part proprietors of it, 
and having reserved the mines within its commons and wastes, the actual property 
in the mine in question was now vested in Mr. Carlyon, Sir J. C. Rashleigh, and 
Mr. T'remayne. The plaintiff also claimed one tenth of the toll in Tewington 
instead of one fifteenth, which was admitted to be the usual toll in the Stannaries, 
and was the only toll that within the recollection of the witnesses had been received 
in Tewington. The usage as to entering lands and paying toll is contained in the 
presentment of a parliament of tinners, held at Lostwithiel, in 1635, and is as 
follows : 


“We present and affirm that by common prescribed standing right, any 
tinner may bound any wastrel lands within the county of Cornwall that is un- 
bounded or void of lawful bounds, and also any several and inclosed land that 
hath been anciently bounded and assured for wastrel, by delivering of toll tin 
to the lord of the soil before that the hedges were made upon it, and also such 
and so much of the prince’s several and inclosed customary land within the 
ancient duchy assessionable manors as hath been anciently bounded with 
turves, according to the ancient custom and usage within the said several 
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duchy manors, and not otherwise, the tinner paying out of such land so 
bounded the usual toll only as is generally paid within the Stannaries, that is, 
the fifteenth dish or quart; saving in such places where a special custom hath 
limited another rate of toll’’: Pzarcn’s Laws or STannarigs, p. 87. 


The plaintiff proved that the toll tin belonging to the duke had been in lease 
from the time of Queen Elizabeth to different persons; that the Rev. Mr. Don- 
nithorne, and, after his death, certain trustees for his family, had been lessees for 
several years immediately preceding the present lease; that the present lease was 
granted in consideration of the surrender of the lease preceding it which had been 
granted in 1797, and a fine of £18,500 (£11,942 of which was paid for the surrender). 
He put in several ancient documents, purporting to be answers of conventionary 
tenants to interrogatories put to them by certain commissioners; which interroga- 
tories, however, were lost. The 9th and 10th answers, which were objected to, but 
received in evidence, were as follows: 


“To the 9th article, further we say, we know no tin works within the said 
manor but such as are kept under bounds, which do belong to the owners 
thereof; and when any tin is wrought, the tenth part thereof ought to be paid 
to the lord of the manor for toll thereof. 

‘To the 10th article, we say, that the commons of the said manor do belong 
to the tenants of the said manor unstinted, who have always enjoyed the same 
under the yearly rent of 33s. 4d., as by the records thereof, remaining with 
the auditor of the duchy of Cornwall, appeareth; unto which, for the more 
certainty, we refer ourselves.’’ 


In order to prove that Mr. Donnithorne, when lessee, had received toll from this 
mine, by Puckinghorne, his toller, a weighing-book was produced from a blowing 
house at St. Austell, in the handwriting of a deceased clerk. It was proved, that 
tin is brought there generally by captains of mines or tollers, who are usually, 
though not always, known there, and who are asked from whence it is brought; that, 
when brought, a part is selected, and from the produce of that sample the fineness 
and weight of the whole is calculated and entered into the book, and the value is 
paid to the person bringing it upon such calculation at fixed rates. The delivery is 
always public, and the book is open for inspection. The clerk is also chargeable for 
the amount of tin he enters as received. By the stannary laws (Pmarce’s Laws oF 
STANNARIES, p. 55) it is directed, that 


‘‘Hivery such buyer of block tin shall enter in the blowing-house book where 
he shall blow such block tin so by him or them bought, the quantity of such tin 
and the names of the person or persons of whom he bought the same; and it 
shall be free for any person whatsoever to inspect such blowing-house books.”’ 


The following and one or two similar entries were admitted after objection : 


The Executors of the Rev. Mr. Donnithorne, 


1782. per Mr. Jno. Puckinghorne. 
July 5. 
Cwt. qrs. lbs. 
Pit Moor Toll 0 38 19 at12 
Fat Work Rough 0 3 26 at10 
Buckler’s Mine Wolly yt? 10. 24 121 
Down-a-foot Tol 0-1. i 


The defendant offered in evidence a verbal declaration, by the late Mr. Rashleigh, 
who had purchased the manor from the duchy (the minerals being reserved), as to 
the boundary of the waste of the manor. This was objected to, and rejected. He 
also offered in evidence a lease between the Prince of Wales, as Duke of Cornwall, 
and the late Mr. Carlyon, dated Feb. 28, 1798, as evidence for the same purpose. 


Bv that lease, the duke demised to Mr. Carlyon, for 99 years, determinable on. 


lives: 


A 


K 
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‘All that piece or parcel of the common, called Tewington Common, within 
the manor of Tewington, parcel of the ancient possessions of the duchy of 
Cornwall, in the said county of Cornwall, containing, by estimation, about 24 
acres of land, separated and divided on the east side thereof from a certain 
common, called Boscundle Common, the land of Thomas Carlyon, Esq., by 
stone posts, marked with the letter B., and numbered with the figures 1, 2, 3, 
4, 5, 6, 7 and 8, bounded on the west,...’’ 


with a reservation of minerals. This was objected to, and rejected. 

The jury found for the plaintiff £614 for the toll, calculated at one tenth. Jn 
Michaelmas Term following, Serjeant Coleridge for the defendant moved for a new 
trial, on the ground of the improper reception and rejection of the evidence above - 
mentioned. As to the weighing books, he contended, that in all the cases where 
entries, etc., by deceased persons have been received in evidence, the persons 
making them have had knowledge of the facts they state; while here, there was no 
obligation by the stannary laws to specify the mine, and the clerk could only know it 
from the assertion of the person bringing the ore; and even sometimes he did not 
know who that person was. On this point, however, the court held that it was not 
necessary that the deceased person should have his own knowledge of the fact 
stated; that, if the entry charged himself, the whole of it became admissible against 
all persons, and that the absence of such knowledge went to the weight, not the 
admissibility of the evidence; and the court refused the rule on that point, and 
granted it as to the others. 


Follett, Bere and Butt for the plaintiff, showed cause against the rule. 
Serjeant Coleridge, Serjeant Talfourd and Cowling for the defendant, supported 
the rule. 
Cur. adv. vult. 


Jan. 28, 1835. PARKE, B., delivered the following judgment of the court.— 
On the motion for a new trial, in this case, on the ground that Lorp LynpHURST 
received improper evidence for the plaintiff, and rejected admissible evidence for 
the defendant, several points were made; all of which have been disposed of, 
either on the motion for a rule nisi or on the argument on showing cause, except 
three. The first is whether the answers of the conventionary tenants to certain 
articles (arts. 9 and 10) were properly received in evidence for the plaintiff. The 
plaintiff offered in the first instance to read these answers to more of the articles; 
but, it appearing that they were not signed by any freehold tenants, Lorn Lynp- 
HURST refused to admit them. It was then stated that some were admissible as 
evidence of reputation, and Lorp Lynpuurst said that he should admit all that 
were; and the two answers to arts. 9 and 10 were offered and received, on the sup- 
position that they were so. The objection now taken is that the answer to art. 9 
is not admissible, not because reputation on such a subject is not evidence, it being 
a question of the custom of mining in a particular district, but because it comes 
from the customary tenants, who in that character have nothing to do with the 
mines; and it is insisted, that it is a requisite qualification of hearsay evidence on 
such a subject, that it ought to be derived from those who are themselves con- 
cerned in mining, or receiving the dues of the mines. That hearsay evidence on 
some such subjects cannot be received, unless with the qualification that it comes 
from persons who have a special interest to inquire, is clear. Thus, in cases of 
pedigree, it must be derived from relatives by blood, or from the husband, with 
respect to his wife’s relationship: it is not admissible, if it proceeds from servants 
or friends: Johnson v. Lawson (2). And in this description of hearsay evidence the 
line is clearly defined. So, in cases of rights or customs, which are not, properly 
speaking, public, but of a general nature, and concern a multitude of persons, as 
questions with respect to boundaries and customs of particular districts, though 
the rule is not so clearly laid down, it seems that hearsay evidence is not admissible, 
unless it is derived from persons conversant with the neighbourhood: per Lorp 
ELLensorouGH, C.J., in Weeks v. Sparke (8). Therefore, in Rogers v. Wood (4), 
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a document purporting to be a decree of certain persons, the Lord High Treasurer, 


Chancellor of the Exchequer, and under Treasurer, Chief Baron, and Attorney and 
Solicitor General, who had no authority as a court, was held to be inadmissible 
evidence on the ground of reputation, on the question, whether the city of Chester, 
before it was made a county of itself, formed a part of the county palatine, because 
those personages had from their situations no peculiar knowlege of the fact. On 
the other hand, actual inhabitancy in the place, the boundaries of which are in 
dispute, is unnecessary; and in Duke of Newcastle v. Broxtowe Hundred (5), 
justices of the peace at the sessions of the county, within which the district was 
alleged to be, were held to have sufficient connection with the subject in dispute, 
to make the statements in their orders admissible. 

Where the right is really public—a claim of highway, for instance—in which 
all the King’s subjects are interested, it seems difficult to say that there ought to 
be any such limitation; and we are not aware that there is any case in which it has 
been laid down that such exists. In a matter in which all are concerned, reputation 
from any one appears to be receivable; but of course it would be almost worthless 
unless it came from persons who were shown to have some means of knowledge, 
as by living in the neighbourhood, or frequently using the road in dispute. In the 
case of public rights, in the strict sense, the want of proof of the persons from whom 
the hearsay evidence is derived, being connected with the subject in question, 
appears to affect the value, and not the admissibility of the evidence. In the 
present case the alleged custom does not seem to be one in which all the King’s 
subjects have an interest, but only such as may choose to become adventurers in 
mines. Therefore, hearsay from any persons wholly unconnected with the place in 
which the mines are found, would not only be of no value, but probably altogether 
inadmissible. But those under whose estates the minerals lie, with respect to 
which the custom exists, and who are more likely than others living at a distance 
to become adventurers, and, consequently, subject to its operation, are in our 
opinion sufficiently connected with the subject to make these declarations evidence; 
more especially as the very form in which they are given, shows that they were 
consulted as persons having competent knowledge upon the matters inquired into. 
An observation was made in the course of the argument that all evidence of reputa- 
tion was inadmissible, unless it was confirmed by proof of facts. We think that 
such proof is not an essential condition of its reception, but is only material as it 
affects its value when received; and indeed if such proof were required, there is 
amply sufficient in the present case. 

Another objection to the admission of these documents was, that the answer 
to art. 10 was hearsay evidence, not of a custom but of a particular fact. And so, 
undoubtedly, it is; and it ought not to have been received, but it seems to have 
been admitted in consequence of Lorp Lynpuurst’s attention not having been 
called to its contents, and the objection was not taken, after his offer to receive all 
the answers that were evidence of reputation, that this particular answer was in 


truth nothing more than a statement of a particular fact. We, therefore, think ~ 


that there should be no new trial on this ground. 

The remaining objections are that two pieces of evidence offered on behalf of the 
defendant were improperly rejected. First, it was argued that certain declara- 
tions of the late Mr. Rashleigh, as to the extent of his own claim to the waste, 
which claim excluded the locus in quo, ought to have been received in evidence. 
We think that they were rightly excluded. Mr. Rashleigh purchased the manor 
of Tewington (with the exception of the minerals) from the Prince of Wales as 
Duke of Cornwall, in September 1798, and died before this suit. It was urged that 
his declarations were evidence on several grounds: (i) that they were against his 
own interest; but that circumstance alone is not enough to render such declarations 
admissible, though it occurs in many of the cases which have been established as 
exceptions to the general rule, that no hearsay evidence can be received, viz., entries 
of deceased receivers, incumbents, etc., and declarations of deceased occupiers as to 
their own title. It is then said, (ii), that this falls within the principle of such 


A 
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A last-mentioned declarations. We think it does not. An occupier who is proved to 
be in possession of a given piece of ground is prima facie presumed to be owner 
in fee. His declaration has been held to be receivable in evidence, when it shows 
that he was only tenant for life or years. This is a well-established exception to 
the general rule. In this case, however, there is no proof that Mr. Rashleigh was 
in possession of the locus in quo. If he had been, and had declared that he had no 

B title to it, but was tenant at will to Mr. Carlyon, the case would have fallen within 
the established exception. But this is a case in which a person merely declares that 
he is entitled as far as a certain point, but no further; and this declaration, taken 
altogether, can hardly be said to be against his interest, for, while he disclaims his 
right to one part, he affirms it as to another. It does not appear to us that this 
statement falls within the principle of those made by deceased occupiers, and, 

C therefore, we are satisfied that it was properly rejected. It was then contended 
(iii), that this was a declaration accompanying an act; but the answer is that there 
was no act which it accompanied or explained. Lastly, it was urged that it was 
evidence of reputation of the boundary of the manor; but it was in truth only a 
declaration as to the extent of Mr. Rashleigh’s own property. He was not speak- 
ing of the boundaries of the manor, which might, for any thing he said, have in- 

D cluded all Mr. Carlyon’s estate, but he spoke only of his own waste. 

The last objection is that the declaration of the Prince contained in a lease of 
February, 1798, was improperly rejected. In the description of the parcels in that 
lease from the Prince to Thomas Carlyon, they are described as separated on the east 
side from a common called Boscundle Common, the land of Mr. Carlyon, by 
certain stone posts; and it was, therefore, contended that this amounted to an 

i admission that Boscundle Common, the land in which the mines in question were 
worked, was Mr. Carlyon’s. This lease was rejected on the ground that there was 
a lease of the mines and toll of tin then outstanding dated in 1797, which lease 
was surrendered to the Prince in 1810, and a new one then granted, under which 
the plaintiff claimed; and Lorp Lynpuurst thought the admission of the Prince 
was not receivable in evidence to affect the first lessee, or the plaintiff, who after- 

F wards had the interest in the lease. We, however, are of opinion, that the plaintiff 
cannot be considered as claiming by any title prior to 1810. The first lease is 
entirely at an end by surrender, and the second begins in that year; and con- 
sequently any admission of the Prince made before that time, which is relative to 
the matter in issue, and concerns the estate in the mines, is evidence against the 
lessee who claims under the Prince by title subsequent. This admission certainly 

G falls under that description, inasmuch as it is an admission that the surface of the 
locus in quo under which the plaintiff now claims the minerals, on the ground that 
it was part of the wastes of the manor in 1798, was at that time private property. 

It may be that the supposed admission may be readily explained, and may not 
weigh in the least against the very strong evidence of the right of the Prince to the 
mines in question, from the actual perception of toll from them for a considerable 

F{speriod; but we cannot on this account refuse to submit the question to the con- 
sideration of another jury. The authority of Doe d. Lord Teynham v. Tyler (6), 
was quoted to show that the court have a power to refuse a new trial where 
evidence has been improperly rejected, if in their judgment the rejected evidence 
ought to have no effect, and there is enough to warrant the verdict against the 
party on whose behalf that evidence was offered, supposing it to have been admitted. 

J Something to the same effect had fallen from Sir James Mansrievp in Horford v. 
Wilson (7), and from Lorp TENTERDEN in Tyrwhitt v. Wynne (8). But we cannot 
help thinking that the rule is there laid down much too generally; and it is obvious 
that if it were acted upon to that extent, the court would in a degree assume the 
province of the jury; and besides its frequent application would cause the rules of 
evidence to be less carefully considered; and the litigant parties would in all 
probability have on most occasions recourse to bills of exceptions for the rejection 
or reception of improper evidence: a course productive of great delay and incon- 
venience. In some cases, no doubt, the court may refuse a new trial when the 
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witness has been improperly rejected, as where the fact which such evidence was to 
establish was proved by another witness, and not disputed: Hdwards v. Evans (9); 
or where, assuming the rejected evidence to have been received, a verdict in favour 
of the party for whom it was offered would have been clearly and manifestly against 
the weight of evidence, and certainly set aside upon application to the court as an 
improper verdict. 

We cannot say, however strong our opinion may be on the propriety of the 
present verdict, that, if the lease had been received, it would have had no effect 
with the jury; nor that it is clear beyond all doubt, if the verdict had been for the 
defendant, that it would have been set aside as improper; and, therefore, we think 
that there must be a new trial. 


Rule absolute for new trial. 


JENKINS v. HARVEY 


| Court or ExcHequer (Parke, Bolland, Alderson and Gurney, BB.), January 22, 
June 17, 1835] 


[Reported 1 Cr.M. & R. 877; 1 Gale, 23; 5 Tyr. 326; 5 L.J.Ex. 17; 
149 E.R. 13386] 


Port—Dues—Grant by Crown—Need to show charge from time immemorial. 

A port duty may be created within time of memory. The Crown may 
grant to a subject the franchise of creating a port, and may confer on the 
person who thus dedicates his land to the public and incurs the obligation of 
repairing the port a compensation from those who use the port in the shape of 
dues paid in respect of the various commodities imported. It is unnecessary 
to show that these payments have been made from time immemorial. 


Custom—Right—Immemorial existence—Proof by evidence of uninterrupted 
modern usage. 

In the absence of evidence to the contrary a tribunal of fact should find from 
uninterrupted modern usage the immemorial existence of a right, e.g., to 
recelve a payment. 

Per Auperson, B.: If the uninterrupted usage of upwards of 70 years, un- 
answered by any evidence to the contrary, is not sufficient to establish a right 
like the present, there are innumerable titles which could not be sustained. 


Notes. Considered: Brune v. Thompson (1848), 4 Q.B. 5438; Newcastle-upon- 
Tyne (Master and Pilots) v. Bradley (1851), 2 HE. & B. 428, n. Followed: Shephard 
v. Payne (1864), 16 C.B.N.S. 1382; Bryant v. Foot (1868), L.R. 3 Q.B. 497. Con- 
sidered: Northumberland v. Houghton (1870), 22 L.T. 491. Referred to: New- 
castle-upon-Tyne (Master Pilots) v. Hammond (1849), 4 Exch. 285; Benjamin v. 
Andrews (1858), 5 C.B.N.S. 299; Mills v. Colchester Corpn. (1867), 36 L.J.C.P. 
210; Brecon Markets Co. v. Neath and Brecon Rail. (1872), L.R. 7 C.P. 555; 
Norfolk v. Arbuthnot (1879), 4 C.P.D. 290; Brocklebank v. Thompson, [1903] 
2 Gh. 344; Bushy v. Avgherino, [1928] A.C. 290. 

As to the presumption of the immemorial existence of a custom, see 11 Hats- 
BuRY’s Laws (8rd Edn.) 160-162; and for cases see 17 Dicrst (Repl.) 8-12. As to 
port charges, see 89 Hanssury’s Laws (8rd Edn.) 615; and for cases see 44 Digest 


98-100. 
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A Cases referred to: 
(1) R. v. Joliffe (1823), 2 B. & C. 54; 38 Dow. & Ry.K.B. 240: Y bt OSE. 


232; 107 E.R. 808; 17 Digest (Repl.) 10, 73. 

(2) Colton v. Smith (1774), 1 Cowp. 47; 98 E.R. 960; 18 Digest (Repl.) 21, 214. 

(3) Warn v. Prideux and Barton (1678), 3 Keb. 275; 84 E.R. 718; sub nom. 
Warren v. Prideaux, 1 Mod. Rep. 105; sub nom. Prideaux v. Warne, 1 

B Freem.K.B. 355; 2 Lev. 96; T.Raym. 232; 18 Digest (Repl.) 21, 213. 

(4) Vinkensterne v. Ebden (1698), Carth. 357; Holt, K.B. 674; 1 Ld. Raym. 
384; 5 Mod. Rep. 359; 12 Mod. Rep. 216; 1 Salk. 248; 90 E.R. 809; 138 
Digest (Repl.) 422, 1682. 

(5) Haspurt v. Wills (1670), 1 Mod. Rep. 47; 1 Vent. 71; 86 E.R. 722; sub nom. 
Hasborn v. Wills, 2 Keb. 624; Hasket v. Mills, 2 Keb. 665; sub nom. 


4 Heshord v. Wills, 1 Sid. 454; 17 Digest (Repl.) 17, 188. 
(6) London Corpn. v. Hunt (1681), 8 Lev. 87; 83 E.R. 565, Ex. Ch.; 41 Digest 
968, 8599. . 
(7) Yarmouth Corpn. v. Eaton (1763), 3 Burr. 1402; 97 H.R. 896; 44 Digest 100, 
798. 


Also referred to in argument: 
D Smith v. Shepherd (1599), Cro. Eliz. 710; Moore, K.B. 574: 78 H.R. 9452°26 
Digest (Repl.) 356, 700. 
Truman v. Walgham (1766), 2 Wils. 296; 95 E.R. 820; 26 Digest (Repl.) 355, 
697. 
Crispe v. Belwood (1695), 3 Lev. 424; 83 E.R. 762; 13 Digest (Repl.) 21, 214. 
Lord Falmouth v. George (1828), 5 Bing. 286; 2 Moo. & P. 457; 7 L.J.0.8.C.P. 
KE 40; 180 E.R. 1071; 17 Digest (Repl.) 3, 4. 


Action for dues and fees which the plaintiff claimed to be due to him as the holder 
of the ancient office of meter of the borough of Truro. 
By an indenture dated Nov. 25, 1795, and made between the corporation of 
Truro, of the one part, and one Silvanus Jenkins, of the other part, the corporation, 
F’ for the consideration therein mentioned, did grant, demise, lease, set, and let unto 
Silvanus Jenkins, his executors, administrators, and assigns, the office or place of 
meter of the borough, together with all advantages, profits, emoluments, fees, per- 
quisites and rewards whatsoever arising or accruing from the measuring of all corn 
and grain, coals, and other commodities that should be exported or imported within 
the limits of the port of the borough, in such sort and manner as the same was then 
G or had been formerly paid and enjoyed, and all the rights and privileges thereunto 
belonging or appertaining, to have and to hold, exercise, and enjoy the office or 
place of meter of the borough, for ninety-nine years if Louisa Bowen Jenkins, then 
aged four years or thereabouts, daughter of Silvanus Jenkins, should so long live, 
he the said Silvanus yielding and paying therefor as in the indenture mentioned, 
£3, payable quarterly, the term to begin on the death of one Peter Tippet and 
H_ Edward, his brother. Silvanus Jenkins died in 1804. On Jan. 1, 1820, Peter and 
Edward Tippet died, and thereupon the plaintiff, as executrix of Silvanus Jenkins, 
and during, etc., to wit, entered into and upon the demised premises, with the 
appurtenances, and became possessed thereof, for the residue of the term. 
In the present action the plaintiff claimed to be entitled to a toll of 4d. per 
chaldron, under the name of metage, upon all coal discharged in that port. At the 
I trial before Wmi1ams, J., at the Spring Assizes for the county of Cornwall, the 
plaintiff gave in evidence a number of documents, including a lease dated Feb. 21, 
1752, from the corporation of Truro to Stephen Tippet, granting and demising, in 
consideration of the sum of £631, the office or place of meter of the borough, to- 
gether with all advantages, profits emoluments, fees, perquisites, and rewards 
whatsoever arising or accruing from the measuring of all corn, grain, coal, etc., 
which should be exported or imported within the limits of the port of the borough, 
for a term of ninety-nine years and the lease dated Nov. 25, 1795, from the corpora- 
tion of Truro to Silvanus Jenkins. The dues to be levied were endorsed on the 
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lease, and among them were ‘‘coals by the chaldron 4d.”’ It was proved, that, 
from the year 1772, the lessee had been rated to the relief of the poor in respect 
of the metage, and also to the church rate from the year 1779. Parol evidence was 
given of the payment of the dues from the year 1772 down to the period when 
the claim was disputed, in 1828. It was admitted that the defendant’s wharf was 
within the limits of the port; that the coal in respect of which the claim was made 
had been imported; and that an offer had been made on the part of the plaintiff to 
measure it, which had been rejected by the defendant. 

The learned judge, in summing-up, left it to the jury to say whether the office 
of meter was an immemorial office, informing them, that, in order to establish that 
fact, the plaintiff was bound to satisfy them that it had existed from before 
the time of legal memory; that, with regard to this question, they might take into 
consideration the amount of the toll claimed, as showing whether or not a toll of 
such an amount would be reasonable at such period; that, with regard to the origin 
of the claim by grant, he was not aware of any rule of law which precluded the jury 
from presuming, from the parol evidence only, a grant of the right, and that they 
might presume such grant from some person entitled to make it, before the time 
of legal memory. It did not appear that the learned judge put it to the jury that 
the claim might be supported as a port duty, payable in respect of the franchise or 
ownership of the port, and referable to a modern grant. A verdict having been 
found for the defendant, the Solicitor-General (Sir W. W. Follett) obtained a rule 
for a new trial, on the ground of misdirection, and also on the ground that, in con- 
sequence of the learned judge omitting to direct the jury with regard to the applica- 
tion of the evidence, the jury had been misled into giving a verdict against the 
weight of evidence. 


Serjeant Merewether and Serjeant Coleridge showing cause against the rule.— 
The verdict was not contrary to evidence. The payment in question was claimed 


by the plaintiff either as metage, that is, a fee in respect of the office of meter, or. 


as a port duty. With regard to the claim of metage, in none of the earlier docu- 
ments is there any trace of such a claim. [They referred to various documents 
which had been put in evidence.] In 1795 another lease was granted by the 
corporation to the party under whom the present plaintiff claims. This, with 
evidence of the reception of the dues for about seventy years, is all the evidence in 
support of the plaintiff’s title to the metage. Upon the point of the modern usage, 
R. v. Joliffe (1) was cited in moving for this rule. There Apporr, C.J., says (2 B. 
& C. at p. 59): 


‘‘Upon the evidence given, uncontradicted, and unexplained, I think the 
learned judge did right in telling the jury that it was cogent evidence upon 
which they might find the issue in the affirmative.... A regular usage for 
twenty years, not explained or contradicted, is that upon which many public 
and private rights are held, there being nothing in the usage to contravene 
the public policy.”’ 

The correctness of these dicta may be admitted, but they do not apply to this case, 
in which the evidence is not of the cogent nature alluded to by the Chief Justice, 
but is greatly weakened by circumstances of much doubt and suspicion. Then it is 
contended that the plaintiff’s claim may be maintained as for a port duty, but it is 
clear that this cannot be. In the first place, if there be any payment in the nature 
of a town due or port duty, the corporation, and not the plaintiff, is the proper 
party to sue. The lease of 1795 does not convey to the lessee any right to port 
duties. The general rule is, that no charge can be imposed upon the subject without 
a corresponding benefit, and here there is no sufficient consideration for the pay- 
ment as a port duty. In Colton v. Smith (2), it was held that a prescription by a 
lord of the manor for toll of all goods landed within the manor, in consideration of 
repairing a wharf within the manor, was good. There the toll was held good by 
reason of the consideration, Lorp Mansrieip remarking: ‘‘In this case, everybody 
that pays has a benefit.’’ In Warren v. Prideaux (3), a person prescribed for a 


a 
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toll in consideration of maintaining a quay; Haus, C.J., said (1 Mod. Rep. at p. 105) : 


“Tf he had said that he had a port and was bound to maintain that port, and 
that he and all those whose estate he had, etc., that might have been a suffi- 
cient prescription ; but, in this case, there must be a specific inducement and 
compensation to the subject, by reason of those statutes by which all merchants 
and others have liberty to come in and go out.”’ 


In the present case, it was not proved that the corporation were bound to make 
any repairs, or that there was any consideration whatever for the exaction of this 
payment as a port duty. | 

The Solicitor-General (Sir. W. W. Follett) and Rowe, supporting the rule.— 
In his summing-up, the learned judge omitted sufficiently to instruct the jury with 
regard to the nature and weight of the evidence necessary to prove a prescription. 
He ought to have told them that a long continuance of modern usage, unbroken and 
uncontradicted, was cogent evidence of a prescriptive title, but this he did not 
do, nor did he distinguish between a claim to the profits of an immemorial office 
and a claim to a port due. The case was opened as a claim for a port duty, upon a 
title supported by the prescription arising from a possession of very many years. 
It was certainly not opened as a case of lost grant. The learned judge ought to have 
explained to the jury the effect of that evidence of possession upon the claim of the 
plaintiff. The title of the plaintiff to the payment of 4d. a chaldron as a port duty 
was clearly made out. It is said that the plaintiff cannot make title on account 
of the want of consideration and that it would be matter of extreme hardship to 
impose the payment of this toll upon parties whether they weigh their goods or not 
with the meter, and that the latter should receive payment for duties which he 
is never called upon to perform. It is not, however, the weighing that forms the 
consideration for the claim. There are other considerations in respect of which the 
corporation entitle themselves to this and other payments. In the first place, 
the corporation are owners of the port of Truro. If the mere ownership of the port is 
not to be a sufficient consideration, the corporation have certain burdens imposed 
upon them, which furnish a consideration sufficient to support their title. They 
are at the expense of cleansing the port, and they maintain bushels, and weights 
and scales, for the measurement and weighing of goods. If they are bound to 
perform these duties, that obligation is a sufficient consideration although in fact 
the duties are not performed, since the corporation are liable to be indicted for the 
neglect. Thus, in Vinkensterne v. Ebden (4), it is said by Hour, C.J., that the 
consideration in cases like these is that the party has been obliged to repair and 
not that he has repaired the port. It was not, therefore, necessary to show that 
the corporation had ever in fact weighed or measured the goods in respect of which 
the toll was claimed. [They referred to Haspurt v. Wills (5); London Corpn. v. 
Hunt (6), and Yarmouth Corpn. v. Eaton (7).| In the last-named case the doctrine 
laid down in London Corpn. v. Hunt (6), was recognised by Lorp MansrieLp 
who observed (8 Burr. 1402 at p. 1407): 


“The making a port is itself a consideration. It is a self-evident con- 
venience to the merchant. It speaks for itself; it may never require repairs, 
therefore I do not know that it is necessary to show repairs.’’ 


Metage is properly claimable as a port duty. Lorp Hats, in his treatise Dr 
Portisus Maris (Hargrave’s Law Tracts, p. 76), enumerates the various payments 
which are made at different ports under the title of port duties or petty customs, and 
among these he mentions measurage, which he describes as ‘‘a toll due for the 
use of a common bushel, or other instrument, to measure dry or wet goods, 
imported or exported.’’ The claim of the plaintiff is precisely to a toll of this 
nature. It has been argued, that, even supposing that the corporation are entitled 
to the town dues, the present plaintiff cannot recover, there being no conveyance 
of the port dues, as such, from the corporation to her. She is, however, entitled to 
sue under the deed of 1795 which conveys the office of meter with ‘‘all advantages, 
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profits, emoluments, fees, perquisites, and rewards, arising or accruing from the 
measuring of all corn.’’ These words are sufficient to pass the right to the claim 
in question, which is undoubtedly a ‘‘fee for measuring.’’ 


PARKE, B.—It appears to me that there ought to be a new trial in this case on 
the ground that the claim of the plaintiff may be supported as a port duty in the 
corporation through whom she derives her title. It appears that the learned judge 
did not leave it to the jury whether or not the plaintiff was entitled to recover 
as for a port duty although there certainly was evidence to support such a claim. 
That a port duty may be created within time of memory, there can be no doubt. 
The King may grant to a subject the franchise of creating a port, and may confer 
upon the person who thus dedicates his land to the public and incurs the obligation 
of repairing the port a compensation from those who use the port in the dues paid 
in respect of the various commodities imported. It is well-established law, that it 
is unnecessary to show that these payments have been made from time immemorial. 

It is difficult to say, after looking at the report of the judgment of the learned 
judge, that there has been a misdirection, though, from the statement of counsel, 
the mode in which this question was left to the jury is not precisely that in which 
it has been the practice to leave to them the consideration of such rights. The 
correct mode of presenting the point to them would have been that, from uninter- 
rupted modern usage, they should find the immemorial existence of the payment, 
unless some evidence was given to the contrary. That is the ordinary mode in 
which such questions are left to a jury, and it is very important that the rule 
should be observed, not only with respect to claims like the present, but also with 
regard to various public exemptions, depending upon usage, such as a modus, and 
similar rights. The learned judge, however, did not so leave the case to the jury. 
He told them merely that he was not aware that there was any rule of law to 
prevent them from presuming the immemorial existence of the right from the 
modern usage; he did not advise them that they ought to make such presumption, 
unless some evidence to the contrary appeared. It likewise appears that the 
learned judge did not call the attention of the jury to the fact that the claim in 
question might have had its origin within time of memory, and that with a view 
- to this being an immemorial payment he pointed out to them the amount of the 
sum claimed for the metage of each chaldron of coals. This argument may 
probably have had a very material influence on the minds of the jury, when con- 
sidering the claim as one necessarily dependent upon immemorial usage. Upon 
the correctness of the reasoning drawn from the fact of the value of money, great 
doubt may be entertained, and the jury might not have come to the same con- 
clusion had they not been told that the payment was from time immemorial. For 
these reasons, and principally because the learned judge did not inform the jury 
that the claim of the plaintiff might be maintained as a port duty, but confined 
the case to a question of ancient immemorial usage, I think, without giving any 
opinion upon the weight of the evidence, that this case ought to go down for the 
consideration of another Jury. 


BOLLAND, B., was of the same opinion. 


ALDERSON, B.—I also am of the same opinion. The summing-up of the 
learned judge appears to me to have had the effect of misleading the jury. It 
represented the plaintiff's claim to them as being against common right, but that is 
not the case inasmuch as every person making the payment in question receives a 
compensation for such payment. Had it been left to the jury to say whether or 
not the sum claimed was payable as a port duty, it would not have been considered 
as a claim against common right. I am also of opinion that too little stress was laid 
by the learned judge upon the usage of modern times. If an uninterrupted usage 
of upwards of seventy years, unanswered by any evidence to the contrary, is not 
sufficient to establish a right like the present, there are innumerable titles which. 


could not be sustained. 





Rule absolute. 
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SCARFE v. MORGAN 


[Courr or Excurequer (Parke, Bolland, Alderson and Gurney, BB.), Trinity 
Term, 1838] 
[Reported 4 M. & W. 270; 1 Horn. & H. 292; 7 L.J.Ex. 324; 
B 2 Jur. 569; 150 E.R. 1480] 


Lien—Work done—Improvement of chattel—Inconsistency of contract with exist- 
ence of lien. 

Where a bailee has expended his labour and skill in the improvement of a 
chattel delivered to him he has a lien for his charge in that respect, save where 
the contract for the exercise of such labour and skill is inconsistent with the 

C existence of a lien, as in the case of a bailee (e.g., a livery stable keeper taking 
in a horse which is to be removed from time to time and ridden by the owner) 
who is bound to re-deliver the chattel to the owner whenever he may require it. 


Lien—Waiver—Claim to retain property for larger sum than that covered by 
particular transaction—Waiver of lien in respect of that transaction. 

A person entitled to a lien in respect of a certain transaction does not waive 

D _ it by claiming to retain the property, not merely for the amount due on the 
particular occasion, but also in respect of other occasions as well as for a debt 
of a different kind. 

The plaintiff sent a mare to the defendant, a farmer, to be covered by a 
stallion belonging to him (the defendant). The mare was taken to the defen- 
dant’s stables and covered. The plaintiff failed to pay the charge for covering, 

i and the defendant detained the mare. The plaintiff demanded the return of 
the animal, but the defendant refused to deliver her, claiming a lien not only 
for the charge on that occasion, but also for charges due to him on other 
accounts. 

Held: the defendant was entitled to a lien on the mare for the charge for 
covering her; his claim to retain the mare for the debt owing on the other 

F accounts did not constitute a waiver of his lien for the charge on the particular 
occasion or dispense with the necessity of a tender of that sum. 


Notes. Distinguished: Jackson v. Cummins (1839), 5 M. & W. 342. Applied: 
Kerford v. Mondel (1859), 28 L.J.Ex. 308. Followed: Rumsey v. North Eastern 
Rail. Co. (1868), 14 C.B.N.S. 641. Referred to: Dirks v. Richards (1842), 6 Jur. 

G 562; Beaumont v. Brengeri (1847), 5 C.B. 3801; Skinner v. Lambert (1850), 16 
L.T.0.8. 244; Short v. Mercier (1851), 20 L.J.Ch. 289; Weeks v. Goode (1859), 
6 C.B.N.S. 867; Taylor v. Chester, [1861-73] All E.R.Rep. 154; Hatton v. Car 
Maintenance Co. (1914), 110 L.T. 765; Albemarle Supply Co., Ltd. v. Hind & Co., 
[1927] All E.R.Rep. 401; Alexander v. Rayson, [1936] 1 K.B. 169; Bowmakers, 
Ltd. v. Barnet Instruments, Ltd., [1944] 2 All E.R. 579. 
H As to liens, see 24 Hausspury’s Laws (8rd Edn.) 148 et seq.; and for cases see 
32 Dicest (Repl.) 254 et seq. 


Cases referred to: 
(1) Boardman v. Sill (1808), 1 Camp. 410, n.; 32 Digest (Repl.) 273, 188. 
(2) Knight v. Harrison (1828), cited in 4 M. & W. at p. 272; 150 E.R. 1431; 
382 Digest (Repl.) 272, 181. 
J (8) Bevan v. Waters (1828), 3 C. & P. 520; Mood. & M. 285, N.P.; 32 Digest 
(Repl.) 259, 54. 
(4) Chase v. Westmore (1816), 5 M. & S. 180; 105 E.R. 1016; 82 Digest (Repl.) 
260, 65. 
(5) Jacobs v. Latour (1828), 5 Bing. 130; 2 Moo. & P. 201; 6 L.J.0.98.C.P. 248 ; 
130 E.R. 1010; 82 Digest (Repl.) O74, 206. 
(6) Cowper v. Andrews (1612), Hob. 41. 
(7) BR. v. Humphery (1825), M‘Cle. & Yo. 173; 148 E.R. 871; 82 Digest (Repl.) 
280, 275. 


4 


44 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


Also referred to in argument: 

Owen v. Knight (1887), 4 Bing.N.C. 54; 6 Dowl. 244; 8 Hodg. 245; 5 Scott, 307; 
7L.J.C.P. 27; 1 Jur. 869; 182 E.R. 709; 48 Digest 510, 489. 

Ayling v. Williams (1882), 5 C. & P. 899, N.P.; 82 Digest (Repl.) 272, 182. 

Green v. Farmer (1768), 4 Burr. 2214; 1 Wm. BI. 651; 98 E.R. 154; 82 Digest 
(Repl.) 277, 229. 

Ke parte Middleton (1824),3 B. & C. 164; 2 L.J.0.8.K.B. 220; 107 E.R. 695; 
sub nom. R. v. Middleton, 4 Dow. & Ry.K.B. 824; 2 Dow. & Ry.M.C. 412; 
8 Digest (Repl.) 6, 12. 

Judson v. Etheridge (1833), 1 Cr. & M. 743; 8 Tyr. 954; 2 L.J.Ex. 300; 149 E.R. 
598; 32 Digest (Repl.) 289, 334. 

Muspratt v. Gregory (1838), 3 M. & W. 677; 1 Hom. & H. 184; 7 L.J.Ex. 385; 
150 E.R. 1816, Ex. Ch.; 18 Digest (Repl.) 277, 251. 

Rushforth v. Hadfield (1806), 7 East, 224; 3 Smith, K.B. 221; 103 E.R. 86; 82 
Digest (Repl.) 281, 281. 

Hostler’s Case (1605), Yelv. 66; 80 E.R. 46; 29 Digest (Repl.) 26, 307. 

Green v. Shewell (circa 1887), cited in 4 M. & W. at p. 277; 150 E.R. 1488; 32 
Digest (Repl.) 272, 185. 

Kirkman v. Shawcross (1794), 6 Term Rep. 14; 101 E.R. 410; 82 Digest (Repl.) 
271-285. 

Chapman v. Allen (1632), Cro. Car. 271; 79 E.R. 836; 32 Digest (Repl.) 261, 71. 


Rule Nisi obtained by the defendant to enter a nonsuit in an action in trover 
for the return of a mare which the plaintiff alleged was illegally detained by the 
defendant. The defendant pleaded that he was entitled to retain the mare under 
a lien. 

At the trial before Parke, B., at Suffolk Assizes it appeared that the mare in 
question had been sent on more than one occasion to the premises of the defendant, 
who was a farmer, to be covered by a stallion belonging to him and the charge 
of 11s. for the last occasion had not been paid. The defendant, therefore, refused 
on demand to deliver up the mare, claiming a lien not only for the 11s., but for 
a further sum amounting altogether to £9 7s. 44d., for covering other mares belong- 
ing to the plaintiff, and for a small sum for poor rates. On this refusal the 
plaintiff, without making any tender of the lls., brought the present action. It 
also appeared in evidence that the contract in question was made and executed 
on a Sunday. The learned judge, on these facts being proved, directed the jury to 
find a verdict for the plaintiff for £25, the value of the mare, giving liberty to the 
defendant to move to enter a nonsuit on the three following points which were 
raised at the trial: (i) whether this was a case in which any hen would exist at all; 
(ii) if it could, whether the defendant had waived his lien for the particular charge 
by insisting on payment of his whole demand; and (iii) whether this contract, 
being made and executed on a Sunday, was void by the Sunday Observance Act, 
1677. Easter Term, 1838, Byles obtained a rule nisi accordingly, 


Kelly and Gunning for the plaintiff, showed cause against the rule-—Even admit- 
ting, for the sake of argument, that a lien did exist in this case, the defendant, by 
claiming to detain the mare for the whole balance due, has lost his lien, and 
waived his right to a tender of the smaller sum in respect of which a lien could 
be supported. Where a party claims to retain goods, because he insists on payment 
of a larger sum than is due, or on a different ground from that of lien, no tender 
is necessary. By so doing he dispenses with the necessity of a tender: Boardman 
y. Sill (1); Knight v. Harrison (2). The cases show that where a party insists on a 
lien on a particular ground, he must stand or fall by the mode in which he claims 
it, and, unless he can support his right to the full extent which he has set up, he 
loses his right to do so. Secondly, this contract was void, because made and exe- 
cuted on a Sunday, it being in the ordinary calling of the defendant, within the 
Sunday Observance Act, 1677. In the present case no labour was necessarily 
expended on the part of the defendant, it was not necessary that the mare should 
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be delivered into the defendant’s possession, and a lien only arises where possession 
is to be given. It was here only accidental that the mare was sent to the defen- 
dant’s stable, because the stallion was there on a Sunday. 

Byles and O'Malley for the defendant, in support of the rule (being directed by 
the court to confine themselves to the last point as to the lien).—Although there is 
no decision to be found in point on this particular subject, yet there are many 
cases analogous, the principle of which is applicable to the present. In Chase v. 
Westmore (4), the principle was laid down that wherever value is communicated 
to a chattel by the labour of the party to whose possession it is entrusted for that 
purpose, a lien is thereby created. The doctrine till then had been that no lien 
existed where a specific price was agreed upon for the work to be done, but all the 
authorities which had previously sustained that position were there overruled. If 
any value is communicated, it is unimportant that it was not through any immedi- 
ate application of skill or labour to the chattel (though even that was not wanting 
in the present case), for instances may be cited where a lien has been held to exist 
though no work is done upon the chattel, as in the case of warehouse room: fi. v. 
Humphery (7), and so it is in the case of wharfage. Those cases depend on the 
principle that where value is communicated to an article a lien is created. In the 
case of the wharfinger, there is no act of labour. 


PARKE, B.—With respect to the principal point in this case as to the right of 
lien on a mare for the expense of covering, we will take time to consider our judg- 
ment, but, assuming that there was a lien, the court have no difficulty as to the 
other two points. 

As to the first point, the court are unanimous in considering that, if the defen- 
dant had a lien, he did not waive it, under the circumstances of this case, by 
claiming to hold the mare not merely for the expense of covering her, but also for 
the expense of covering other mares belonging to the plaintiff and also for some 
payments made in respect of poor rates which he had against. him. The only way 
in which such a proposition could be established would be to show that the defen- 
dant had agreed to waive the lien, or that he had agreed to waive the necessity 
of a tender of the minor sum claimed to be due. Looking at the mode in which 
he made the claim and at the ground on which he considered it to be made, I 
think it is clear he has not waived the len or excused the necessity of making a 
tender, for when the demand was made, he said: ‘‘I have a general account with 
you, on which a balance is due to me of so much,”’ and part of it was, particularly, 
a charge of 11s. for covering this mare. 

The cases referred to by counsel showing cause seem to be distinguishable from 
the present case. In Boardman y. Sill (1) the defendant claimed to hold the goods 
on the ground of a right of property in them, and did not set up any claim of lien 
at all. In Knight v. Harrison (2) the ground of refusal was that the right of 
property was in another person as to the goods in question and that he had a 
general lien for expenses on those goods. Neither of those cases appears to me to 
apply to the present case. In this case it would be strange to say that the defen- 
dant meant to waive his lien of the 11s., when that was one of the things he said 
he would hold the mare for, and it would be equally strange to say that he meant 
to excuse the tender of that sum when no tender was made of any sum at all. I do 
not say that such circumstances may not occur as would amount to the waiver of 
a lien and of the tender, but a great deal more must have passed than was proved 
to have passed on the present occasion. If the defendant had said: ‘‘You need not 
trouble yourself to make a tender of the sum for which I have a lien, and I shall 
claim to hold the mare for it,’’ the plaintiff would then be in the same situation 
as if a tender had been made, but we think the defendant cannot be deprived of 
his right of holding the property on which he had a lien by anything that has 
passed on the present occasion. 

[As to the other objection—that this was an illegal contract on the ground of 
its having been made on a Sunday—his Lordship held on the facts that the 
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transaction in question was not a transaction in the course of the ordinary calling of 
the defendant within the Sunday Observance Act, 1677, and, if it was, that still the 
lien would exist, because the contract was executed and the special property had 
passed by the delivery of the mare to the defendant, and the maxim would apply, 
in pari delicto potior est conditio possidentis. ] 


BOLLAND, B.—I am of the same opinion as my brother Parks, as to these 
two points. 


ALDERSON, B.—Upon the two points on which the court has given judgment, 
I entirely concur with what has been said. It seems to me a monstrous proposition 
to say that a party who claims in respect of two sums to detain a mare is to be 
supposed to have waived his right to detain her as to one. The more natural 
conclusion is that the defendant intended to act upon both. If so, and if the other 
party is informed of that, it then became his duty to consider whether he would 
tender one or the other; and with respect to the observation that has been cited 
as having fallen from Lorp Trenterpen [in Knight v. Harrison (2)], that, if the 
defendant had given notice, the plaintiff would have paid, an equally strong 
observation appears to arise the other way, for probably, had the plaintiff said: 
“I tender you this sum, which I admit I am bound to pay,”’ it might cause the 
defendant to reflect whether he really had a right to detain the mare as to the other. 
It seems to me you cannot say that, because the party claims more than it may be 
ultimately found he had a right to, he would not have a right to a tender of the 
sum which the other ought to pay. 


GURNEY, B., concurred. 





Cur. adv.-vult. 


Trinity Term, 18388. The judgment of the court on the principal point was 
delivered by 


PARKE, B.—The court have already disposed of two questions argued in this 
case. The only remaining question, upon which the court reserved its opinion, is 
whether the defendant is entitled to a specific lien on the animal the subject of 
the action. The jury have found that it was delivered into his possession for the 
purpose mentioned, that the sum is still due, and that the mare remained in the 
defendant’s possession after the claim had arisen and was due. ‘The case is new 
in its circumstances, but must be governed by the general principles which are 
to be collected from the other cases in our books. 

The principle seems to be well laid down in Bevan v. Waters (8), by Bust, C.J., 
that where a bailee has expended his labour and skill in the improvement of a 
chattel delivered to him he has a lien for his charge in that respect. Thus, the 
artificer to whom the goods are delivered for the purpose of being worked up into 
form, or the farrier by whose skill the animal is cured of a disease, or the horse- 
breaker by whose skill he is rendered manageable, have liens on the chattels in 
respect of their charges. All such specific liens, being consistent with the principles 





of natural equity, are favoured by the law which is construed liberally in such cases. | 


This, then, being the principle, let us see whether this case falls within it. We 
think it does. The object is that the mare may be made more valuable by proving 
in foal. She is delivered to the defendant that she may, by his skill and labour 
and the use of his stallion for that object, be made so, and we think, therefore, 
that it is a case which falls within the principle of those cited in argument. 

But there is a difficulty which, unless answered, would prevent the lien from 
taking effect. It is clear that even in such cases, if the nature of the contract 
applicable to such skill or labour be inconsistent with the lien, the latter, which is 
but a stipulation annexed impliedly to the contract, cannot exist. Prior to Chase v. 
Westmore (4), the general opinion had been that there could be no lien where there 
was any express contract at all. That case, however, decided that where there 
was an express contract, but containing no stipulation inconsistent with the lien, it 
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might still exist. In the case of the livery stable keeper there is such an incon- 
sistency, because, by the nature of the contract itself, the possession is to be 
redelivered to the owner whenever he may require it. In fact, that falls within 
the principle of the time of payment, being, by the contract itself, postponed to a 
period after the re-delivery of the chattel. The doubt as to the case of the trainer 
in Jacobs v. Latour (5), turns on this. There the question is whether in the con- 
tract for training there is a stipulation for the re-delivery of the horse trained for 
the purpose of racing. So, again, if a time be fixed for the payment—for there 
the lien is inconsistent with the right of intermediate re-delivery. This case, how- 
ever, presents no such difficulty. There does not appear here any such incon- 
sistency. The mare is delivered for the purpose of being covered, and for a specific 
price to be paid for it. In this there is nothing inconsistent with the implied 
condition that the defendant shall detain her till payment. On the contrary, 
according to Cowper v. Andrews (6), cited in Chase v. Westmore (4), the word 
‘“‘for’’ works by condition precedent in all personal contracts, as, if I sell you my 
horse for £10 you shall not take my horse except you pay the £10. So, in this 
case, the lien is more consistent with this contract than the denial of it. 

It occurred to us in the course of the discussion that there was a difficulty 
arising out of the circumstance that this, being a living chattel, might become 
expensive to the detainer, and that the allowance of such a lien would raise ques- 
tions as to who was liable to feed it intermediately. But counsel for the defendant 
answered this difficulty satisfactorily by referring us to the analogous case of a 
distress kept in a pound covert where he who distrains is compellable to take 
reasonable care of the chattel distrained, whether living or inanimate, and to the 
case of a lien upon corn, which requires some labour and expense in the proper 
custody of it. Other cases were cited in the argument, but they were cases of 
general lien, which clearly turn upon contract or usage of trade, in which he who 
seeks to establish such contract or usage ultra the general law, is held to strict 
proof of the exception on which he relies. These are wholly distinguishable from 
this case. Upon the whole, we think this lien exists, and judgment must be for the 
defendant. 

Rule absolute to enter a nonsuit. 


48 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


A 
FERGUSSON v. FYFFE AND ANOTHER 


[House or Lorps (Lord Cottenham, L.C.), May 7, 11, 1840, May 4, 1841] 
[Reported 8 Cl. & Fin. 121] 


Interest—Compound interest—When allowed—Contract, express or implied— B 
Custom. | 
Compound interest will not be allowed to a successful plaintiff in an action 
to recover money unless there is an agreement between the parties for the pay- 
ment of such interest either express or to be implied from the method of dealing 
with former accounts, or there is evidence of a custom for the payment. 


Interest—Conflict of laws—Questions relating to payment of interest—Determina- C 
tion according to proper law of the contract—Debt—Law of country where 
debt contracted. | 
Questions relating to the payment of interest are to be determined according 

to the proper law of the contract of which the provision for interest is part, 
1.e., in the case of the recovery of a’ debt, according to the law of the country 
where the debt was contracted. 


Notes. Considered: Crosskill v. Bower, Bower v. Turner (1863), 82 Beav. 86; 
Williamson v. Williamson (1869), 20 L.T. 889. Referred to: Barfield v. Lough- 
borough (1872), 8 Ch. App. 1; I.R.Comrs. v. Holder, [1931] 2 K.B. 81. 

As to the payment of interest generally, see 27 Hatsspury’s Laws (8rd Edn.), 
pp. 7-18, and as to the law governing the payment and rate of interest where there FF 
is a conflict, see ibid., vol. 7, pp. 83, 84. For cases see 35 Digest (Repl.) 202, and _ 
11 Dicrst (Repl.) 480, 481. 


Cases referred to: 

(1) Ex parte Bevan (1803), 9 Ves. 223; 82 E.R. 588, L.C.; 85 Digest (Repl.) 228, 
312. 

(2) British Linen Co. v. Drummond (1830), 10 B. & C. 903; 9 L.J.0.8.K.B. 213; F 
109 E.R. 683; 11 Digest (Repl.) 553, 1597. 

(3) Don v. Lippmann (1887), 5 Cl. & Fin. 1; 7 E.R. 3808, H.L.; 11 Digest (Repl.) 
438, 809. 

(4) Boddam v. Ryley (1785), 2 Bro.C.C. 2; 29 E.R. 1, L.C.; on appeal (1787), 
4 Bro. Parl. Cas. 561, H.L.; previous proceedings (1783), 1 Bro.C.C. 239, 
L.C.; 36 Digest (Repl.) 562, 1206. G 

(5) Keble v. Graham’s Trustees (1827), 6 Sh. (Ct. of Sess.) 119; affirmed (1830), 
4 Wils. & 8. 166, H.L.; previous proceedings sub nom. Graham v. Keble 
(1813), 2 Dow. 17. 

(6) Cruickshank v. British Linen Co. (1834), 18 Sh. (Ct. of Sess.) 91. 

(7) Palmer & Co.’s Assignees v. Glas’s Trustee (1835), 18 Sh. (Ct. of Sess.) 308; __ 
31 Fac. Coll. 175; 11 Digest (Repl.) 449, *445. H 
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Also referred to in argument: | 
Hart v. Alexander (1887), 2 M. & W. 484; Murp. & H. 63; 6 L.J.Ex. 129; 150 


E.R. 848; 86 Digest (Repl.) 490, 594. 

Gough v. Davies and Gibbons (1817), 4 Price, 200; 146 E.R. 489; 36 Digest 
(Repl.) 499, 664. es 

Kirwan v. Kirwan (1834), 2 Cr. & M. 617; 4 Tyr. 491; 3 L.J.Ex. 187; 149 E.R. 
907; 86 Digest (Repl.) 500, 665. 

Heath v. Percival (1720), 1 P.Wms. 682; 2 Eq. Cas. Abr. 680; 1 Stra. 403; 24 
E.R. 570, L.C.; 86 Digest (Repl.) 496, 641. 

Rhodes v. Smethurst (1840), 6 M. & W. 851; 9 L.J.Ex. 3830; 4 Jur. 702; 151 
E.R. 447, Ex. Ch.; 24 Digest (Repl.) 814, 8051. 

Murray v. East India Co. (1821), 5 B. & Ald. 204; 106 E.R. 1167; 24 Digest 


(Repl.) 818, 8045. 
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Douglas v. Forrest (1828), 4 Bing. 686; 1 Moo. & P. 663; 6 Led O02 eo bots 
130 E.R. 933; 23 Digest (Repl.) 365, 4343. 

M‘Tavish v. Lady Saltoun (1821), 20 Fac. Coll. 263. 

Thompson v. Percival (1884), 5 B. & Ad. 925; 3 Nev. & M.K.B. 167; 3 lide ae 
98; 110 E.R. 1088; 86 Digest (Repl.) 500, 666. 


Appeals against interlocutors of the Court of Session in actions brought against 
the appellant, J. H. Fergusson, by the respondents, David Fyffe and Mrs. Kerr, 
the executors of Dr. Charles Fyffe, deceased to recover a debt due to the deceased's 
estate by an Indian bank. 


Pemberton and Fitzroy Kelly for the appellant. 
Sir William Follett and G. Richards for the respondents. 


May 4, 1841. LORD COTTENHAM, L.C., delivered the following opinion.— 
Dr. Charles Fyffe, who resided in Calcutta, in the year 1786 opened an account 
with the then firm of Fergusson & Fairlie, and continued it with Fairlie, Reid & 
Co., which was the name adopted by the house upon a change of partners in 1790. 
On May 1, 1793, the appellant was admitted a partner into the firm of Fairlie, Reid 
& Co., and continued a partner in the business from that time till 1820 when he 
retired, the house having in 1795 assumed the style of Fairlie, Gilmore & Co., 
in 1810 that of Fairlie, Fergusson & Co., and in 1818 that of Fergusson, Clark & 
Co. Mr. Fairlie, who was a partner when the appellant was admitted in 1793, 
continued to be so till 1818. Throughout all the changes of partnership, the account 
of Dr. Fyffe was carried on in the books of the new firm, and it was a debt appearing 
upon the books of the several firms of which the appellant was a partner, during 
the whole period of his continuing in the house. 

It seems to have been assumed by both sides that in 1793 Dr. Fyffe became non 
compos mentis, and that he so continued till his death on May 9, 1810, but as to 
the precise time at which his insanity commenced or any circumstances connected 
with it, I find no evidence. It does not appear that any proceedings were adopted 
for appointing others to act in his affairs on account of his lunacy, and he was 
during all this time in India and the agency house at Calcutta continued to deal 
with his funds as they had done before the period of his alleged insanity. It 
would,. therefore, be extremely difficult under any circumstances for the agency 
house to support a case for withdrawing from their customer any benefit to which 
their mode of keeping the account would have entitled him if there had not been 
any question as to his sanity. In the present case I think the house is, at all 
events, precluded from so doing. 

In 1812 Mr. William Fairlie, one of the then partners in the house in which 
the appellant was also at the time a partner, in answer to an inquiry made by a 
person claiming to be interested in the estate of Dr. Fyffe, communicated the 
statement of account as made up in the books of the firm up to April 30, 1810, by 
which a balance of sicca rupees 17,346. 5. was made to be due to him, and to which 
was appended this note: ‘‘To bear interest at 9 per cent. per annum.’’ The letter 
which enclosed it bore the date of July 5, 1812, and was in these words: 


“I now enclose you Dr. Charles Fyffe’s account from its commencement, 
which I received some time ago from Calcutta: the balance at April 30, 1810 
was rupees 17,846. 5.; chiefly arising, you will observe, from the high rate 
of interest allowed upon it.”’ 


Administration to Dr. Charles Fyffe was not obtained till 1835, but nothing was 
done in the meantime to affect the relative situation of the firm and of his estate, 
and the administrators, by their summons, assume the account as stated by the 
firm and no error or mistake in that account is now established. I+ is, therefore, 
much too late for the house to say that they allowed too high a rate of interest up 
to April 30, 1810, or computed it in a manner too favourable to their customer. 
I think, therefore, that the amount of debt due by the firm to the estate of Dr. 
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Charles Fyffe has been correctly assumed to be 17,846. 5. sicca rupees on April 30, . 


1810. At what rate interest ought to be computed from that date, and whether 
with accumulations or not, remains to be considered. 

It was said that William Fairlie wrote a prior letter to the same person on 
Mar. 23, 1812, stating that the interest of money had fallen greatly in Bengal, 
and that 7 per cent. was then the highest rate allowed, but that letter, although 
set out in the summons, is not admitted by the appellant, and has not been 
produced or proved. If it had, it could hardly supersede the memorandum at the 
foot of the account sent on July 5, following. Then it was said that the figure 
‘9”’ in the memorandum was written on an erasure. The account to which that 
memorandum is appended purports to be an account current signed by the firm, 
and if the paper produced has been altered in this figure since it was delivered, it 
was competent for the appellant to have stated and proved the fact, and that it 
does not, as it now appears, correspond with the books of the firm. But no such 
proof has been made. It must, therefore, be considered as the superscription of 
the firm on July 5, 1812, when the account was delivered by William Fairlie, one 
of the firm, that 9 per cent. would be in future the rate of interest which the 
balance then admitted to be due would bear. 

The question of accumulation stands upon a very different footing. Upon that 
subject the memorandum contains no agreement for the future; indeed it may be 
considered as excluding all that it does not provide for; and what it does provide 
for, is only payment of interest at a certain rate. It is true that practically the 
account had ceased to be an account current from the year 1793, but up to that 
time it had been, in the most correct sense, an account current, and it ceased to 
be so, not by any act or agreement of the parties, but by the cessation of all 
transactions, arising probably from the situation of Dr. Fyffe. The account, how- 
ever, continued to be carried on in the same manner as before until April 30, 1810, 
and when that account was made up Dr. Fyffe was dead, he having died on May 9, 
1810. From that time there was no party with whom any account current could 
be carried on, there not having been any representative of Dr. Fyffe for many years 
afterwards. The accounting parties made up their account to his death, stating 
their intention to pay 9 per cent. upon the balance, and from such mode of making 
up the account, and such promise to pay 9 per cent. upon the balance, the firm 
are not at lberty to withdraw. 

Then the inquiry is whether the accounting parties are to be liable beyond what 
they have so undertaken and are to be charged with compound interest? The 
first question which occurs is, Can there be a title to compound interest without a 
contract expressed, or implied from the mode of dealing with former accounts, or 
custom? If not, the absence of any party with whom any such contract can have 
been made must have been fatal to the claim. Generally a contract or promise for 
compound interest is not available in England, as was decided in Ex parte Bevan 
(1), except, perhaps, as to mercantile accounts current for mutual transactions— 
a, character which this account had lost from at least the death of Dr. Charles 
Fyffe. How then can compound interest be chargeable upon any account closed ? 

The Court of Session appears to have taken a very correct view of the inter- 
national law upon this subject when they considered the law of the country where 
the debt is contracted as furnishing the rule by which the nature and extent of 
the obligation are to be tried. But to carry out the principle to its proper length, the 
same rule must be applied to the question of interest as constituting part of the 
contract expressed or implied, and, therefore, as affecting the nature and extent 
of the obligation; and the law of Scotland can be referred to only as to questions 
concerning the remedy as the country in which the action is brought, in which 
must be included the question as to length of time. No Scottish prescription applies 
to the case, and the English statute of limitations also is irrelevant, but if it had 
been material, it would not have afforded any bar as the time never began to 
run. The distinction between the applicability of the lex loci contractus, and the 
lex fori, with reference to the nature and character of the debt and the right to 
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the remedy, is well exemplified in British Linen Co. v. Drummond (2), in the 
Queen’s Bench, and in Don v. Lippmann (8), in this House. In inquiring, there- 
fore, into the title to compound interest, Scottish cases are not those which ought 
to be primarily consulted, and it would not be possible upon English authorities to 
support the claim. 

It happens that there is a decision of this House upon this subject, which is 
conclusive against the claim—I mean Boddam v. Ryley (4). In that case there 
were partnership accounts and a private account, and in the books the account had 
been made up with Indian and compound interest. At the hearing Lorp THurLOwW 
said (1 Bro.C.C. at p. 239) : 


‘‘Spencer’s representative claims 9 per cent. interest, from year to year, upon 
the ground that the books were so made up. But I think no such interest can 
be allowed; for although where there are cross accounts it is fair interest, as 
to one against the other, yet it is not fair after closing the trade.”’ 


From this decision of Lorp TaurLow there was an appeal to the House of Lords, 
raising distinctly the claim to compound interest, but the decree was affirmed. 
The present is a much stronger case against the claim than that of Boddam v. 
Ryley (4), because there does not appear to have been in that case such an absence 
of any party to consent to the mode of stating their accounts as there is in this. 

On the other hand, and in favour of the claim to compound interest, several 
cases were cited as decisions of the Court of Session, of which Keble v. Graham’s 
Trustees (5), was one, but I do not find that in that case, as reported, there was 
any question raised as to compound interest. In Cruickshank v. British Linen Co. 
(6) there was a bond, which it was said amounted to a contract for compound 
interest, as to the legality of which no question appears to have been raised. 
Palmer & Co.’s Assignees v. Glas’s Trustee (7) is the only case in which the point 
was expressly raised, and in that case the Court of Session certainly decided that 
compound interest was to be calculated upon the annual balances after the death 
of the debtor. The court, however, very correctly considered that question as one 
to be decided by the law of the country where the debt was contracted, and not 
by the law of Scotland, where the action was brought. The decision, therefore, is 
not a Scottish judgment upon a question of Scottish law, but a judgment of a 
Scottish court upon [English law or an Indian custom, and seems to have been 
founded upon very imperfect information which the accountant is stated to have 
received from some gentleman acquainted with the course of business in India, 
but how far applicable to the circumstances of the case, or what such information 
was, does not appear. The Lord Ordinary is represented as having thought it 
doubtful whether there should be an accumulation after the death of the debtor, 
and Lorp Mepwyy said that he felt a little more difficulty as to the accumulation. 

It is not possible, I think, to put this decision in competition with the others 
to which I have before referred. It appears to me, therefore, that the proper 
course would be to vary the interlocutor appealed from by declaring that interest 
at 9 per cent. ought to be calculated upon the balance of 17,346. 5. sicca rupees, 
from April 30, 1810, up to the time of the final decree, but without any compound 
interest or annual rests, and that the cause be remitted to the Court of Session 
with this declaration. 


Interlocutor varied. 
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DURHAM AND SUNDERLAND RAIL. CO. AND OTHERS v. 
WALKER 


[Court or ExcHEeQuerR CHAMBER (Tindal, C.J., Abinger, C.B., Coltman and 
Maule, JJ., Parke and Rolfe, BB.), November 29, 1841, February 7, 1842] 


[Reported 2 Q.B. 940; 8 Ry. & Can. Cas. 36; 2 Gal. & Dav. 326; B 
i1 L.J.Ex. 440; 114 E.R. 364] 


Landlord and Tenant—Lease—Reservation—Right of way—Easement newly 
created by grant from lessee. 
A right of way cannot, in strictness, be made the subject of either exception 
or reservation. It is neither parcel of the thing granted nor is it issuing out 
of the thing granted, the former being essential to an exception and the latter 
to a reservation. A right of way ‘‘reserved’’ to a lessor is, in strictness of law, 
an easement newly created by way of grant from the grantee or lessee in the 
same manner as a right of sporting. 


Kasement—Right of way—User—Way lawfully made by grantee under grant— 
Lawful user—User by grantee for unauthorised purposes also—Right of |D 
reversioner to damages for injury to reversion of servient tenement. 

By an indenture dated in 1832 lessors demised to the plaintiff for twenty-one 
years lands mentioned therein, excepting and reserving timber growing on the 
premises and mines beneath them with power to cut down the timber, work 
the mines, and carry away the timber and minerals with free ingress, egress 
and regress, wayleave and passage, and waggonways, to and from the same IH 
with carts and all manner of carriages. Subsequently, the plaintiff demised 
the property to a sub-tenant. In 1835 the lessors granted to a railway com- 
pany for a term liberty to enter the demised lands and to make and maintain 
a double road or way over them and use such way for the conveyance of 
passengers, coal, and goods. In an action by the plaintiff against the railway 
company for damage to his reversion, FE 

Held: while the right reserved to the lessors was only that of making and 
using ways and granting wayleaves for the purpose of getting the excepted 
wood and minerals and not for general purposes, nor for carrying coals and 
minerals from whatever mines gotten, nor for carrying coals and minerals of 
their own gotten elsewhere than on the demised lands, if the way was such 
a way as the company might lawfully make under the grant to them for G 
the purposes for which they might lawfully use it, the plaintiff could have no 
ground of complaint by reason of the intention of the company also to use 
it for purposes for which they had no right to use it. 


Notes. Considered: Hamilton v. Graham (1871), L.R. 2 Se. & Div. 166. 
Referred to: Wallis v. Harrison (1842), 8 Ry. & Can. Cas. 638, n.; Midgeley v. H 
Richardson (1845), 14 M. & W. 595; Bowes v. Ravensworth (1855), 15 C.B. 512. 

As to reservation of an easement out of a grant, see 12 Hauspury’s Laws (8rd 
Edn.) 536, 537, 540; and for cases see 19 Dicest (Repl.) 102, 108, 107-109. 


Cases referred to: 
(1) Doe d. Douglas v. Lock (1835), ante p. 18; 2 Ad. & El. 705; 4 Nev. & M.K.B. 
807; 4 L.J.K.B. 113; 111 E.R. 271; 25 Digest (Repl.) 19, 169. oe 
(2) Wickham v. Hawker (1840), ante p. 1; 7 M. & W. 68; 10 L.J.Ex. 158; 151 
E.R. 679; 19 Digest (Repl.) 214, 1574. 


Also referred to in argument : 

Bristol Poor Governors v. Wait (1884), 1 Ad. & El. 264; 6C. & P. 591; 3 Nev. & 
M.K.B. 359; 2 Nev. & M.M.C. 254; 3 L.J.M.C. 71; 110 E.R. 1207; 18 
Digest (Repl.) 396, 1455. 

Blessley v. Sloman (1837), 3 M. & W. 40. 
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A Lucas v. Nockells (1833), 10 Bing. 157; 7 Bli.N.S. 140; 1 Cl. & Fin. 488; 3 Moo. 
& S. 627; 181 E.R. 863, H.L.; 21 Digest (Repl.) 618, 1054. 
Lafield’s Case (1612), 10 Co. Rep. 106 a; 77 E.R. 1086; 17 Digest (Repl.) 211, 92. 
Earl of Cardigan v. Armitage (1823), 2 B. & C. 197; 3 Dow. & Ry.K.B. 414; 107 
E.R. 856; 17 Digest (Repl.) 300, 1074. 
Bullen v. Denning (1826), 5 B. & C. 842; 8 Dow. & Ry.K.B. 657; 4 L.J.0.8.K.B. 
B 814; 108 E.R. 818; 17 Digest (Repl.) 301, 1075. 
| Dand v. Kingscote (1840), 6 M. & W. 174; 2 Ry. & Can. Cas. 27; 9 L.J.Ex. 279; 
151 E.R. 370; 19 Digest (Repl.) 120, 746. 
Hewlins v. Shippam (1826), 5 B. & C. 221; 7 Dow. & Ry.K.B. 783; 4 
L.J.0.S.K.B. 241; 108 E.R. 82; 19 Digest (Repl.) 6, 2. 
Godley v. Frith (1609), Yelv. 159; 80 E.R. 106; 19 Digest (Repl.) 8, 6. 
C Alban v. Brounsall (1609), Yelv. 163; 80 E.R. 109; 19 Digest (Repl.) 100, 596. 
Farrow v. Vansittart (1839), 1 Ry. & Can. Cas. 602, L.C.; 33 Digest (Repl.) 860, 
1108. 
Badger v. Ford (1819), 3 B. & Ald. 153; 106 E.R. 618; 11 Digest (Repl.) 28, 365. 
Arlett v. Ellis (1827), 7 B. & C. 846; 9 Dow. & Ry.K.B. 897; 5 L.J.0.S.K.B. 301; 
108 E.R. 752; 11 Digest (Repl.) 41, 560. 
D_ = Jackson v. Stacey (1816), Holt, N.P. 455, N.P.; 19 Digest (Repl.) 121, 753. 
Cowling v. Higginson (1888), 4 M. & W. 245; 1 Horn & H. 269; 7 L.J.Hx. 265; 
150 E.R. 1420; 19 Digest (Repl.) 122, 754. 
Drewell v. Towler (1832), 8 B. & Ad. 785; 1 L.J.K.B. 228; 110 E.R. 268; 19 
Digest (Repl.) 192, 1336. 
Marquis of Stafford v. Coyney (1827), 7 B. & C. 257; 5 L.J.O.S.K.B. 285; 108 
E E.R. 719; 83 Digest (Repl.) 860, 1107. 
Vivian v. Champion (1705), 2 Ld. Raym. 1125; 1 Salk. 141; Holt, K.B. 178; 
92 E.R. 245; sub nom. Anon., 11 Mod. Rep. 45; 31 Digest (Repl.) 367, 
4.987. 


Appeal from a direction of Coutrman, J., at Durham Summer Assizes, 1837, to the 

jury in an action on the case brought by the respondent, William Walker, against 

1 the appellants, the Durham and Sunderland Rail. Co. and two of their servants, 

Thomas Emerson Forster and Joseph Forster, for damage to his reversionary 

interest in land at Pittington, Durham, caused by the making of a railway over it. 

In 1882 the dean and chapter of Durham, being seised in fee of lands, demised 

them to the plaintiff for twenty-one years by indenture between them and him, 
containing this clause: 


‘‘Except and always reserved out of this present lease, indenture or grant, 
the woods, underwoods and trees now growing, or hereafter to grow upon the 
said demised premises, and the mines, quarries and seams of clay within and 
under the same, with full and free authority and power to cut down, take and 
carry away the said wood and trees, and to dig, win, work, get and carry away 

7 the said mines, quarries and seams of clay, with free ingress, egress and 
regress, wayleave and passage, to and from the same, or to or from any other 
mines, quarries, seams of clay, lands and grounds, on foot and on horseback, 
and with carts and all manner of carriages, and also all necessary and con- 
venient ways, passages, conveniences, privileges and powers whatsoever for the 
purposes aforesaid, and particularly of laying, making and granting waggon- 

J way or waggonways in and over the said premises or any part thereof, paying 
reasonable damages for spoil of ground to be thereby done, upon the adjudica- 
tion of two indifferent persons to be chosen by the parties, always excepted 
and reserved to the said dean and chapter, their successors, grantees or 
assigns.”’ 


In 1835 the dean and chapter granted to a railway company, for a term, liberty 
to enter the demised lands and to make and maintain a double main road or way 
over them in a specified line, and to use, and grant the use of, such way for the 
conveyance of passengers, coals and goods. The company made a railway over the 
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lands, which the plaintiff, before the last mentioned grant, had demised to a 
tenant. 

The plaintiff having sued the company for damage to his reversion, the company 
pleaded the reservation in the first-mentioned indenture made between the dean 
and chapter and the plaintiff and averred that the railway made by them was 
such a road or way as was within the intent and meaning, and could and might 
be made by virtue, of the reservation. It was proved on the trial that the railway 
was adapted and of proper width for carrying on a traffic in coals with certain 
parts of the county; that a railway fitted for such traffic would also carry pas- 
sengers, which, however, would make no difference to the land, but only increase 
the wear and tear of the rails; that the railway was not yet formed over the plain- 
tiff’s land, but had reached a point within 800 yards of it, and that, from that point, 
passengers were carried on the railway. The judge, in summing-up, directed the 
jury that, if the railway was made over the plaintiff’s land for other purposes as 
well as for carrying coals or other minerals, it was not within the reservation, and 
they must find for the plaintiff. This they did, and the defendants appealed. 


Joseph Addison for the defendants. 
W. H. Watson for the plaintiff. 
Cur. adv. vult. 


Feb. 7, 1842. TINDAL, C.J., delivered the following judgment of the court.— 
This was a bill of exceptions, which was argued before the court of error at the 
sittings after last Michaelmas Term. It was an action on the case brought by 
William Walker [the present respondent] against the defendants, the Durham and 
Sunderland Rail. Co., and two of their servants [the present appellants], wherein 
he complained of an injury to his reversionary interest in certain lands at Pitting- 
ton, in the county of Durham, in the possession of his tenants, by reason of the 
company having cut and formed a railway through those lands. The defendants 
pleaded by way of justification that the dean and chapter of Durham, being seised 
in fee of the lands in question, by an indenture of lease, dated Sept. 28, 1832, 
demised the same to the plaintiff, Walker, for a term of twenty-one years from 
Sept. 2, then instant, subject to certain yearly rents thereby reserved and with an 
exception and reservation of the mines and minerals, and of certain rights of way 
and of granting wayleave, which, on the part of the defendants it was contended, 
enabled the dean and chapter to authorise them to make the railway in question. 
The plea then avers that the plaintiff has no title to the land except under that 
demise, and goes on to state that the defendants, the Forsters, as the servants of 
the dean and chapter, and by their authority, entered upon the lands and formed 
the railway across the same, such railway being a way which, under the exception 
and reservation contained in the deed, the dean and chapter had power to make. 
To this plea the plaintiff, admitting the seisin in fee of the dean and chapter, and 
the demise to the plaintiff, and admitting that he had no title except as lessee 
under that demise, replied, de injuria absque residuo cause. 

The cause was tried before Cottman, J., at the Durham Summer Assizes, 1837. 
At the trial the plaintiff gave in evidence, among other things, the lease set out 
in the plea, and the exception and reservation on which the company relied, 
appeared to be in the following words: 


‘“‘Hixcept, and always reserved out of this present lease, indenture or grant, 
the woods, underwoods and trees now growing or hereafter to grow upon the 
said demised premises, and the mines, quarries and seams of clay within and 
under the same, with full and free authority and power to cut down, take and 
carry away the said wood and trees, and to dig, win, work, get and carry 
away the said mines, quarries and seams of clay, with free ingress, egress and 
regress, wayleave and passage, to and from the same, or to or from any other 
mines, quarries, seams of clay, lands and grounds, on foot and on horseback, 
and with carts and all manner of carriages, and also all necessary and con- 
venient ways, passages, conveniences, privileges and powers whatsoever for the 
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purposes aforesaid, and particularly of laying, making and granting waggonway 
or waggonways in and over the said premises or any part thereof, paying 
reasonable damages for spoil of ground to be thereby done, upon the adjudica- 
tion of two indifferent persons to be chosen by the parties, always excepted 
and reserved to the said dean and chapter, their successors, grantees or 
assigns.”’ 


The defendants then gave in evidence a deed under the seal of the dean and chapter, 
authorising them to make a double line of railway across the lands in question 
and to use the same for the conveyance of passengers, coals, goods, wares and 
merchandise, and it was proved that, in pursuance of that authority, the company 
had formed a double line of railway through a very considerable line of country 
including the lands in question. Evidence was given, on the part of the plaintiff 
to show that the railway was constructed for the purpose of being used for the 
conveyance of goods and passengers as well as of coals and minerals, and, on the 
part of the defendants, to show that the railway was not more than was necessary 
for the carriage of the coals and minerals likely to be sent along it from the western 
part of the county, with which it communicated. Upon this evidence the learned 
judge declared his opinion to the jury that, if the railway was made for other 
purposes as well as for the carriage of coals and minerals, it was not such a road 
as could be made in pursuance of the exceptions and reservations contained in the 
indenture of demise. He directed them that, if they thought the railway was so 
made for such other purposes as well as for the carriage of coals and minerals, then 
they ought to find a verdict for the plaintiff. To this direction counsel for the 
defendants excepted, and the question for our decision is whether that direction 
of the learned judge was right. We think it was not. 

The injury of which the plaintiff complains is not a trespass affecting his possession 
of the land in question, for he is not in possession at all, but it is the injury to the in- 
heritance occasioned by the defendants having, as he alleges, wrongfully made across 
the lands of his tenants a railway which they the defendants were not warranted in 
making, thereby lessening the value of his reversion. If the railway is such a railway 
as the defendants, at the time when it was formed, might lawfully make for the pur- 
poses for which when made they might lawfully use it, the plaintiff can have no ground 
of complaint by reason of the intention of the defendants also to use it for other pur- 
poses for which they have no right to use it. Such an unwarranted use of the railway, 
if afterwards put in execution, may entitle the tenants in possession to maintain an 
action of trespass, but the mere intention to commit such a trespass is no injury to the 
reversioner, and we, therefore, think that the direction of the learned judge was 
incorrect. The proper question for the jury, as it appears to us, was not whether 
the railway was made for other purposes as well as for the carriage of coals and 
minerals, but whether it was such a railway as, at the time when it was made, it 
was reasonable and proper to make for the purposes for which it was lawful to make 
it, and for those purposes only. This being so, it follows of necessity that a venire 
de novo must be awarded. 

But it would be a very unsatisfactory decision of this case if we were simply to 
award a venire de novo without at the same time declaring our construction of the 
deed, as to the purposes for which the dean and chapter or those who claim under 
them are thereby authorised to make a railway. That is a question of law to be 
decided by the court, after the decision of which there can be no difficulty in 
putting the case properly before the jury. In the argument of this case four 
different constructions of the clause in question were suggested. First, it was said 
that the meaning was to reserve to the dean and chapter an unlimited power of 
granting wayleaves over all or any part of the lands demised without any restriction 
whatever as to the uses to which the ways should be applied. Secondly, if that 
were considered too wide a construction, then it was contended that the clause 
authorised the granting of wayleaves for the purpose of carrying coals and minerals 
from whatever mines they might have been raised and gotten. Thirdly, it was 
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argued that at all events the dean and chapter had, under the reservation, the power 
of granting wayleaves for the transport of their own mines and minerals, whether 
raised from under the lands demised or from under any other lands. Fourthly, it 
was contended that the deed in fact gives no power to the dean and chapter except 
that of making ways and granting wayleaves for the purpose of getting the coal 
and minerals excepted in the demise. 

The important question for our decision is, which of these constructions ought 
to be adopted. And we are all of opinion that the fourth, which is the most limited 
construction, is the correct one, and that the only right reserved to the dean and 
chapter under the clause in question is that of making, and granting the right of 
making, ways over the demised lands for the purpose of getting the excepted wood, 
mines and minerals. The exception is of 


‘the woods, underwoods and trees now growing or hereafter to grow on the 
demised premises, and the mines, quarries and seams of clay within and under 
the same, with full and free authority and power to cut down, take and carry 
away the said wood and trees, and to dig, win, work, get and carry away the 
said mines, quarries and seams of clay, with free ingress, egress and regress, 
wayleave and passage to and from the same... .”’ 


If the words of the exception had stopped here, it would have been quite clear that 
the right of way intended was only a right of way for the purpose of getting the 
trees and minerals excepted. It would, in truth, have been like the words im- 
mediately preceding: viz., ‘‘with power to dig, win, work, get and carry away,’’ 
nothing more than what the law would, if necessary, have given as incident to the 
exception, a right of passing to and fro for the purpose of making the exception 
available: SHepparp’s Toucustong, 100. But the language of the exception goes 
on further, viz. : 


‘for to or from any other mines, quarries, seams of clay, lands and grounds, 
on foot and on horseback ... and also all necessary and convenient ways, pas- 
sages, privileges and powers whatsoever for the purposes aforesaid, and par- 
ticularly of laying, making and granting waggonway or waggonways in and 
over the said premises or any part thereof... .”’ 


These are the words which create the doubt. Are they introduced for the pur- 
pose of securing to the dean and chapter a general right of way and of granting 
wayleaves over the demised lands for purposes other than that of getting the 
matters excepted, or are they confined to that object alone? We have already 
stated that we think they are confined to the latter object. The things excepted are 
the trees and minerals, and we consider all which follows as mere accessories to 
the exception. The word ‘‘with’’ must be taken to mean ‘‘and as incident thereto,”’ 
so that the passage must be read as if it was framed thus: ‘‘Excepting the trees, 
mines and minerals, and, as incident thereto, full power to cut down, etc., the trees, 
and dig, win and carry away the mines, etc., and, as incident to such digging, etc., 
free ingress, wayleave, etc., to and from the lands demised, and to and from any 
other lands and grounds, and also all convenient ways, privileges and powers what- 
soever for the purposes aforesaid—(that is, for the purpose of getting the excepted 
trees, mines and minerals)—and particularly the power of making and granting 
ways and wayleaves for those purposes.’’ Neither the wayleave to and from the 
mines in and under the lands demised, nor the wayleave to and from other lands 
and grounds, purports to be excepted or reserved as a distinct matter of exception 
or reservation. Both the one and the other are mentioned in connection with the 
mines excepted, and in no other manner whatever. The right of way to other lands 
and grounds, is connected with the right of way to the mines, etc., reserved, only 
by the disjunctive ‘‘or:’’ excepting mines, etc., with a right of way to and from 
them, ‘‘or’’ to and from any other lands and grounds. If the intention had been 
to reserve to the dean and chapter a right of way, and still more a right of granting 
wayleaves independently of the right to get the excepted trees and mines, such a 
right would surely have been treated as a separate matter, unconnected with the 
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previous exception, more particularly being, as it was stated to us in the argument 
to be, a right of the greatest value and importance. There is nothing unreasonable 
in supposing that the lessors meant to reserve to themselves a right of getting the 
excepted mines and minerals by means either of shafts and pits to be sunk on 
the demised premises, or, if it should be more convenient, by means of shafts or 
pits already sunk or to be sunk on adjoining lands, and, if such was the intention, 
the language of the deed is perfectly well adapted to carry it into effect. 

It is to be observed that a right of way cannot, in strictness, be made the sub- 
ject of either exception or reservation. It is neither parcel of the thing granted nor 
is it issuing out of the thing granted, the former being essential to an exception 
and the latter to a reservation. A right of way reserved (using that word in a 
- somewhat popular sense) to a lessor, as in the present case, is, in strictness of law, 
an easement newly created by way of grant from the grantee or lessee in the same 
manner as a right of sporting or fishing, which has been lately much considered in 
Doe d. Douglas v. Lock (1) and Wickham v. Hawker (2). It is not indeed stated 
in this case that the lease was executed by the lessee, which would be essential in 
order to establish the easement claimed by the lessors as in the nature of a grant 
from the lessee; but we presume that in fact the deed was, according to the 
ordinary practice, executed by both parties, lessee as well as lessors. 

It was pressed in the argument on behalf of the appellants that general wayleaves, 
or powers of granting rights of way, over lands demised as easements reserved to 
grantors or lessors are so very usual in the north of England, and often constitute 
so very valuable a property, that the court will so construe the reservation as to carry 
out this presumable intention. But to this we cannot accede. Indeed, if we were 
to hazard a conjecture on this subject, we should be strongly disposed to think that 
the words in the present lease, which it was suggested are the same as occur 
generally in leases from the dean and chapter, were probably first introduced long 
ago before the great importance of wayleaves had been fully felt or understood 
either by grantors or grantees and when really nothing more was thought of than 
the subject-matter actually excepted and what was necessary for the purpose of 
making that available, and that the same words have been subsequently retained 
without much attention to their precise import. Be that, however, as it may, we 
are clearly of opinion that the ways referred to in the exception in this case are 
confined to ways necessary or proper for enabling the lessors to get the matters 
excepted, and, in like manner, that the powers mentioned in the latter part of the 
exception, and particularly the power of granting rights of way, are powers which 
can only be exercised ‘“‘for the purposes aforesaid,’’ that is, for the purpose of 
getting the excepted trees, mines and minerals. 

A venire de novo must, therefore, be awarded, and the questions for the jury 
will be, whether, at the time when the road was made, it had become necessary or 
expedient for the dean and chapter, or those claiming under them, to make a road 
for the purpose of getting the excepted mines, and, if so, whether the road actually 
made was a proper road for that purpose, assuming that it would be used for no 
other object. If either of those questions is answered in the negative, then the 
plaintiff will be entitled to compensation in respect of any construction of a 
permanent nature which would be an injury to the reversion which the jury may 
consider to have resulted from the making of a road at all, or the making of a road 
unnecessarily large, as the case may be. 


Venire de novo. 
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SAUNDERS v. VAUTIER 


[Lorp CHANcELLOR’s Court (Lord Cottenham, L.C.), June 2, 4, 5, 1841] 
[Reported Cr. & Ph. 240; 4 Beav. 115; 10 L.J.Ch. 354; 41 E.R. 482] 


Will—Vesting—Postponed gift—Accumulation of dividends—Payment to be made 
on beneficiary attaining twenty-five. 

By his will the testator bequeathed to his executors and trustees all the East 
India stock which should be standing in his name at his death on trust to 
accumulate the dividends until his great-nephew, V., should attain twenty-five, 
and then to transfer the principal, together with such accumulations, to V., his 
executors, administrators, or assigns absolutely. The will also contained a 
residuary bequest. The testator had £2,000 East India stock standing in his 
name at his death. 

Held: V. took an immediate vested interest in the legacy although he was a 
minor at the testator’s death and, the stock, with its accumulations, would be 
transferred to him on his attaining the age of twenty-five, 


Notes. The periods for which accumulations of income under a settlement or 
other disposition are permitted are laid down by s. 164 of the Law of Property Act, 
1925 (20 Hauspury’s Statutes (2nd Edn.) 771), and s. 18 of the Perpetuities and 
Accumulations Act, 1964 (44 Hatsspury’s Statutes (2nd Edn.) 884). 

Distinguished: Curtis v. Lukin (1842), 5 Beav. 147. Considered: Leeming v. 
Sherratt (1842), 2 Hare, 14. Applied: Rammell v. Gillow (1845), 15 L.J.Ch. 35; 
Re Colson’s Estate (1858), 22 L.T.O.S. 188. Distinguished: Joy v. Aspinwall 
(1854), 23 L.T.0.8. 206. Applied: Re Smith’s Will (1855), 20 Beav. 197. Dis- 
tinguished: Oddie v. Brown (1859), 4 De G. & J. 179. Applied: Re Jacob’s Will 
(1861), 29 Beav. 402. Considered: Pearson v. Dolman (1866), L.R. 38 Eq. 315. 
Applied: Re Bevan’s Trusts, [1886-90] All E.R.Rep. 706. Distinguished: Re 
Jobson, Jobson v. Richardson (1889), 44 Ch.D. 154. Applied: Re Johnson, Mills v. 
Johnston, [1894] 3 Ch. 204; Harbin v. Masterman, [1894] 2 Ch. 184; Wharton v. 
Masterman, [1895-9] All E.R.Rep. 687; Re Thompson, Griffith v. Thompson 
~ (1896), 44 W.R. 582. Distinguished: Berry v. Geen, [19388] A.C. 575. Referred 
to: Lister v. Bradley (1841), 1 Hare 10; Festing v. Allen (1844), 5 Hare, 573; 
Packham v. Gregory (1845), 4 Hare, 396; Re Rouse’s Hstate (1852), 9 Hare, 649; 
Chance v. Chance (1853), 16 Beav. 572; Re Colson’s Will Trusts (1853), 2 Eq. Rep. 
257; King v. Isaacson (1853), 1 Sm. & G. 871; Petty v. Petty (1853), 22 L.J.Ch. 
1065; Laxton v. Hedle (1854), 19 Beav. 321; Lonsdale v. Berchtoldt (1854), Kay, 
646; Re Clulow’s Trusts (1859), 28 L.J.Ch. 696; Gosling v. Gosling (1859), John. 
265; Ingram v. Suckling (1859), 33 L.T.O.S. 89; Dundas v. Wolfe Murray (1863), 
1 Hem. & M. 425; Re Baxter’s Trusts (1864), 4 New Rep. 181; Hilton v. Hilton 
(1872), L.R. 14 Eq. 468; Weatherall v. Thornburgh, [1874-80] All E.R.Rep. 3882; 
Re Judkin’s Trusts, [1881-5] All E.R.Rep. 979; Re Wrey, Stuart v. Wrey (1885), 
30 Ch.D. 507; Harbin v. Masterman, [1895-9] All E.R.Rep. 695; Re Travis, Frost 
v. Greatorex, [1900] 2 Ch. 541; Re Nunburnholme, Wilson v. Nunburnholme, 
[1912] 1 Ch. 489; Re Jefferies, Finch v. Martin, [1936] 2 All E.R. 626; Re Blake, 
Berry v. Geen, [1987] 1 All E.R. 742; I.R.Comrs. v. Hamilton-Russell Executors, 
[1943] 1 All E.R. 474. 

As to conditional gifts out of personal estate, see 89 Hauspury’s Laws (8rd Edn.) 
1129 et seq.; and for cases see 44 Dicrst 444 et seq. 


Cases referred to: 
(1) Vawdry v. Geddes (1830), 1 Russ. & M. 203; Taml. 361; 8 L.J.0.S.Ch. 63; 


39 E.R. 78; 44 Digest 1095, 9447. 
(2) Booth v. Booth (1799), 4 Ves. 899; 31 E.R. 208; 44 Digest 1087, 9381. 
(3) Love v. L’Estrange (1727), 5 Bro. Parl. Cas. 59; 2 E.R. 582, H.L.; 44 Digest 


1054, 9063. 
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(4) Monkhouse v. Holme (1788), 1 Bro.C.C. 298; 28 E.R. 1143; 44 Digest 1065, 
9181. 
(5) Hanson v. Graham (1801), 6 Ves. 239; 81 E.R. 1030; 44 Digest 1087, 9382. 


Also referred to in argument: 

Leake v. Robinson (1817), 2 Mer. 363; 35 E.R. 979; 44 Digest 1056, 9092. 

Knight v. Knight (1826), 2 Sim. & St. 490; 57 E.R. 433; 44 Digest 1088, 9386. 

Batsford v. Kebbell (1797), 3 Ves. 863; 80 E.R. 1055, L.C.; 44 Digest 1087, 9380. 

Judd v. Judd (1830), 3 Sim. 525; 57 E.R. 1095; sub nom. Judd v. Hobbs, 8 
L.J.0.8.Ch. 119; 44 Digest 1069; 9221. 

Newman v. Newman (1839), 10 Sim. 51; 8 L.J.Ch. 354; 59 E.R. 581; 387 Digest 
(Repl.) 127, 544. 

Branstrom v. Wilkinson (1802), 7 Ves. 421; 82 E.R. 171; 44 Digest 1101, 9503. 

Lane v. Goudge (1803), 9 Ves. 225; 82 E.R. 589; 44 Digest 1091, 9417. 

Boraston’s Case (1587), 8 Co. Rep. 16 a; 76 E.R. 664; 44 Digest 1041, 8972. 

Manfield v. Dugard (1718), Gilb. Ch. 86; 25 E.R. 26; sub nom. Mansfield v. 
Dugard, 1 Eq. Cas. Abr. 195; sub nom. Mansfield v. Mansfield, 2 Kq. Cas. 
Abr. 363, L.C.; 44 Digest 1041, 8975. 

Goodtitle d. Hayward v. Whitby (1757), 1 Burr. 228; 1 Keny. 506; 97 E.R. 287; 
44 Digest 1047, 9018. 


Petition for re-hearing. 

By his will, the testator, Richard Wright, gave and bequeathed to his executors 
and trustees thereinafter named all the Hast India stock which should be standing 
in his name at the time of his death, on trust to accumulate the interest and dividends 
which should accrue due thereon until Daniel Wright Vautier, the eldest son of his 
(the testator’s) nephew, Daniel Vautier, should attain his age of twenty-five years; 
and then to pay or transfer the principal of such East India stock, together with such 
accumulated interest and dividends, unto Daniel Wright Vautier, his executors, ad- 
ministrators or assigns absolutely; and the testator gave, devised, and bequeathed all 
his real estates, and all the residue of his personal estate whatsoever and wheresoever, 
to his executors and trustees thereinafter named, their heirs, executors, administrators 
and assigns, on trust to sell and convert into money all his real and personal estates 
immediately after his decease, and to invest the produce arising therefrom in their 
names in the £3 per cent. consolidated bank annuities, and to stand possessed thereof 
on trust for Daniel Vautier and Susannah his wife, and the survivor of them, during 
their respective lives, and from and after the decease of the survivor of them, on trust 
for their children, equally, when and as they should severally, being sons, attain the 
age of twenty-one years, or being daughters, attain that age or be married, with 
the consent of their trustees and guardians, and in the meantime to apply the 
interest and dividends of the respective shares of such children for their benefit, 
education or maintenance; and in case any child should die before attaining a 
vested interest in the fund, then the testator directed that the share of the child 
so dying should go and survive to the others. The testator nominated and appointed 
his friends John Saunders and Thomas Saunders his executors and trustees. The 
testator died on Mar. 21, 1832, at which time a sum of £2,000 East India stock was 
standing in his name. ‘The executors, having proved the will, left that sum stand- 
ing in the testator’s name but invested the dividends on it, as they accrued, in the 
purchase of like stock in their own names. 

Shortly after the testator’s death, this suit was instituted by the executors 
against Susannah Vautier and her children (Daniel Vautier having died in the 
testator’s lifetime) for the purpose of having the trusts of the will carried into 
execution under the direction of the court; and a decree was made directing the 
usual accounts. A petition was afterwards presented on behalf of Daniel Wright 
Vautier, who was then a minor, praying the appointment of a guardian and an 
allowance for his past and future maintenance. The usual reference having been 
directed, the Master, by his report, found, among other things, that the petitioner’s 
fortune consisted of the sum of £2,277 6s. 7d. East India stock, being the £2,000 
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with the accumulations thereon since the testator’s death, and of one seventh share 
of the testator’s residuary estate, which would be divisible on the death of the 
petitioner’s mother. He also found that the petitioner had been educated and 
maintained since the death of the testator by his mother, and that she had properly 
expended in such maintenance the sum of £338 2s., which he found ought to be 
paid to her by sale of a sufficient part of the £2,277 6s. 7d. East India stock; and 
that the sum of £100 per annum would be a proper sum to be allowed for the 
maintenance and education of the petitioner for the time to come during his 
minority, and that it should be paid out of the dividends of the East India stock. 
By an order of Str Cuartes Pepys, M.R., dated July 25, 1835, that report was 
confirmed and carried into effect, and in pursuance of that order the trustees 
continued during the minority of Daniel Wright Vautier to pay the sum of £100 
out of the dividends of the stock, for his maintenance. Daniel Wright Vautier 
attained twenty-one in March, 1841, and being then about to be married, he 
presented a petition to the Master of the Rolls praying that the trustees might be 
ordered to transfer to him the East India stock, or that it might be referred to the 
Master to inquire whether it would be fit and proper that any and what part of the 
stock should be sold, and the produce thereof paid to the petitioner, regard being 
had to his intended marriage and for the purpose of establishing him in business. 
The attention of the Master of the Rolls being called to the order of July 25, 1835, 
he declined to deal with the question raised on the petition so long as that order 
remained; and it was arranged that the petition should stand over for the purpose 
of enabling the other residuary legatees to present an appeal petition from that 
order to Lorp CotrrenHam, L.C., which was done, the appeal petition praying that 
the order of July 25, 1835, might be discharged or varied. The Lord Chancellor 
declined to deal with it as there was nothing to prevent the Master of the Rolls 
disposing of the petition before him, notwithstanding the order of July 25, 1835. 
It was then arranged that a similar petition be presented to the Lord Chancellor, 
and that the argument should proceed as if such petition were actually before the 
court. 


Wigram and Wood for Daniel Wright Vautier. 
Anderdon for the trustees. 
Richards for the residuary legatees. 


LORD COTTENHAM, L.C.—I should not have thought this a case of any diffi- 
culty, but the form in which it came before me, namely, a re-hearing of an order 
made by me at the Rolls, though not, as I at first understood, at the suggestion 
of Str Cuarues Pepys, M.R., has called on me to give it my most careful attention. 
I have no recollection of the case, and have no means of knowing how far my 
judgment was exercised on the construction of the will. I cannot, however, assume 
that the order was made without my having considered the state of the property 


as stated in the Master’s report, as that would have been contrary to the course | 


which I have always thought it my duty to adopt in such cases. 

It is argued that the testator’s great-nephew, Daniel Wright Vautier, does not 
take a vested interest in the East India stock before his age of twenty-five, because 
there is no gift but in the direction to transfer the stock to him at that age. 
But is that so? There is an immediate gift of the East India stock; it is to be 
separated from the estate and vested in trustees; and the question is whether the 
great-nephew is not the cestui que trust of that stock. It is immaterial that 
these trustees are also executors; they hold the East India stock as trustees, and 
that trust is to accumulate the income till the great-nephew attains twenty-five, 
and then to transfer and pay the stock and accumulated interest to him, his 
executors, administrators or assigns. There is no gift over; and the East India 
stock either belongs to the great-nephew or will fall into the residue in the event 
of his dying under twenty-five. I am clearly of opinion that he is entitled to it. 
If the gift were within the rule, there would be circumstances to take it out of its 
operation. There is not only the gift of the intermediate interest, indicative, as 
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Sir Joun Leacu observes in Vawdry v. Geddes (1), of an intention to make an 
immediate gift because, for the purpose of the interest, there must be an immediate 
separation of the legacy from the bulk of the estate; but a positive direction to 
separate the legacy from the estate, and to hold it on trust for the legatee when 
he shall attain twenty-five. The decision in Vawdry v. Geddes (1) and other cases, 
in which there were gifts over, cannot affect the present question. Booth v. Booth 
(2) is certainly a strong case and goes far beyond the present, and so does Love v. 
L’Estrange (8), which is a decision of the House of Lords. That case has many 
points of resemblance to the present; and although Lorp Rosstyn, in Monkhouse v. 
Holme (4), seems to question the principle of that decision, Str WrLLIAmM GRANT, in 
Hanson v. Graham (5), justifies it on grounds, most of which apply to this case, 
particularly that the fund was given to trustees till the legatee should attain a 
certain age and that it should then be transferred to him; from which and other 
circumstances he thought it was to be inferred, that the fund was intended wholly 
for the benefit of the legatee, although the testator intended that the enjoyment of it 
should be postponed till his age of twenty-four. Such, I think, was clearly the 
intention of the gift in this case. 

It was observed that the transfer is to be made to the great-nephew, his executors, 
administrators or assigns. It is true that the addition of those words does not 
prevent the lapse of a legacy by the death of the legatee in the lifetime of the 
testator, but they are not to be overlooked when the question is whether the legacy 
became vested before the age specified; because, if it were necessary that the 
legatee should live till that age to be entitled to the legacy, then there would be 
no question about his representatives at that time. 

I am, therefore, of opinion that the order of 1835 was right, and that the petition 
of re-hearing must be dismissed, and with costs; which I should not have ordered, 
if the Master of the Rolls had recommended the parties to adopt that proceeding on 
a view of the merits of the case, but which I am now informed was not the case. 
The order for a transfer of the funds on the regular evidence of the legatee having 
attained twenty-one will follow this decision on the construction of the will. 


Petition dismissed. 
[June 5. A petition having been presented, pro forma, the costs of all parties to 


the petition and, by consent, of the petition at the Rolls were ordered to be paid 
out of the fund.] 
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SHIPTON v. THORNTON 


[Court or QurEn’s Bencu (Lord Denman, C.J., Littledale, Williams and Cole- 
ridge, JJ.), January 26, December 1, 1838] 


[Reported 9 Ad. & El. 814; 1 Per. & Dav. 216; 1 Will. Woll. & H. 710; 
8 L.J.Q.B. 73; 112 E.R. 1232] 


Shipping—Carriage of goods by sea—Transhipment—Ship damaged by vis major— 
Right of shipowner or master to ship goods by another vessel—Liability 
of freighter to pay agreed freight in full, even though transhipment at lower 
rate—Liability of freighter to pay increased freight if transhipment at higher 
rate. 

The defendant’s goods were being carried in a ship of which the plaintiff was 
owner and master, when it was damaged by tempest. The plaintiff shipped the 
goods to their destination by another vessel, paying a lower rate of freight 
than that originally agreed between himself and the defendant. 

Held: a shipowner (and the master as his agent) was bound to carry the 
goods to their destination in his own ship unless prevented from doing so by 
some event which he did not occasion and over which he had no control; when 
such an event happened, and he had had no opportunity of consulting the 
freighter, he was at liberty to procure another ship to transport the cargo to the 
place of destination, at any rate in those cases where the voyage might be com- 
pleted so as to occasion no further charge to the freighter; if the shipowner did 
so transport the goods, he was entitled to his full freight, at the rate originally 
agreed upon; and, therefore, the plaintiff was entitled to the full freight. 

Per Curiam: If the shipowner had been prevented by such an event from 
carrying the goods in his own ship, and the owner of the goods had arrived, 
and insisted, as he undoubtedly might, that the goods should not proceed, but 
should be delivered to him at the intermediate port, he would have been bound 
to pay the whole freight at the original rate. 

Where a shipowner or master is prevented by such an event from carrying 
the goods in his own ship, but it is greatly for the benefit of the freighter that 
the goods should be forwarded to their destination, even at an increased rate 
of freight, it will be the duty of the master, as agent of the freighter, to do 
so, and in such a case, the freighter will be liable for the increased freight. 


Notes. Besides the question reported here, the defendant raised certain other 
objections to the verdict, none of which was sustained. These were: (1) That 
one of the witnesses called by the plaintiff was not entitled to give evidence, as, 
it was alleged, he was interested in the outcome of the proceedings. However, 
every person is now a competent witness in civil proceedings if he is of sufficient 
understanding (see 15 Hauspury’s Laws (8rd Edn.) 418). The court held on the 
facts the witness was not interested. (2) That the agreement of Oct. 14, 1826, only — 
referred to the partnership goods; however, the court found that such agreement 
bound the defendant both as to his own and the partnership goods. (8) That the 
document containing such agreement ought to have borne more than one stamp. 
However, the court decided the document contained but one agreement, and was 
therefore admissible in this action. (As to cases where an instrument requires 
more than one stamp, see now the Stamp Act, 1891, s. 4, replacing earlier legisla- 
tion. 

eee Gibbs v. Grey, Grey v. Gibbs (1857), 2 H. & N. 22; Matthews v. 
Gibbs (1860), 3 E. & HE. 282; Svendsen v. Wallace (1885), 10 App. Cas. 404; 
Bradley v. Newson, [1918-19] All E.R.Rep. 625. Referred to: Re Clarke, Ex parte 
Buckley (1845), 14 M. & W. 469; Rosetto v. Gurney (1851), 11 C.B. 176; The 
Newport (1858), Sw. 3385; Great Indian Peninsula Rail. v. Saunders (1862), 6 L.T. 
297; The Bahia (1864), 11 Jur.N.S. 90; Kidston v. Empire Marine Insurance 
(1866), Har. & Ruth. 433; Atwood v. Sellar (1879), 4 Q.B.D. 342; Hill v. Wilson 
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(1879), 4 C.P.D. 829; Assicurazioni Generali v. S.S. Bessie Morris Co., [1892] 
PD OL. 

As to transhipment, see 35 Hauspury’s Laws (8rd Edn.) 187, 426-432; as to the 
amount payable for freight, see ibid. 494-498; as to duty to prosecute the voyage, 
see ibid. 410-415; and for cases see 41 Diaust (Repl.) 375-377 ; 8397-399; 567, 568. 


Cases referred to in argument: 

Powell v. Edmunds (1810), 12 East, 6; 104 E.R. 3; 22 Digest (Repl.) 264, 
2646. 

Doe d. Copley v. Day (1811), 13 East, 241; 104 E.R. 363; 80 Digest (Repl.) 470, 
1118. 

Davis v. Williams (1811), 13 East, 232; 104 E.R. 358; 39 Digest (Repl.) 299, 449. 

Baker v. Jardine (1784), 13. East, 235, n.; 104 E.R. 3860, n.; 39 Digest (Repl.) 
299, 448. 

Allen v. Morrison (1828), 8 B. & C. 565; 8 Man. & Ry.K.B. 70; 108 E.R. 1162; 
1 Digest (Repl.) 348, 240. 

R. v. Louth (Inhabitants) (1828), 8 B. & C. 247; 2 Man. & Ry.K.B. 273; 1 Man. & 
Ry.M.C. 288; 6 L.J.0.8.M.C. 107; 108 E.R. 1036; 84 Digest (Repl.) 321, 
2402. 

Bowen v. Ashley (1805), 1 Bos. & P.N.R. 274; 127 E.R. 467; 7 Digest (Repl.) 
260, 982. 

Stead v. Liddard (1828), 1 Bing. 196; 8 Moore, C.P. 2; 1 L.J.0.8.C.P. 52; 
130 E.R. 79; 12 Digest (Repl.) 154, 978. 

Hall v. Smith (1823), 1 B. & C. 407; 2 Dow. & Ry.K.B. 584; 1 L.J.0.8.K.B. 
142; 107 E.R. 151; 36 Digest (Repl.) 481, 514. 

Cook v. Jennings (1797), 7 Term Rep. 381; 101 E.R. 1032; 41 Digest (Repl.) 568, 


3412. 
Hunter v. Prinsep (1808), 10 East, 378; 103 E.R. 818; 41 Digest (Repl.) 412, 
1991. 


Lutwidge v. Grey (1786), cited in 2 Burr. at p. 885; 97 E.R. 616, H.L.; 41 Digest 
(Repl.) 568, 3462. 

Luke v. Lyde (or Lloyd) (1759), 2 Burr. 882; 1 Wm. Bl. 190; 97 E.R. 614; 41 
Digest (Repl.) 568, 3472. 

Burrell v. Jones (1819), 3 B. & Ald. 47; 106 E.R. 580; 1 Digest (Repl.) 731, 2753. 

Iveson v. Conington (1823),1 B. & C. 160; 2 Dow. & Ry.K.B. 807; 1 L.J.O.8.K.B. 
71; 107 E.R. 60; 48 Digest (Repl.) 362, 3829. 

Rule Nisi obtained by the defendant to enter a nonsuit or for a new trial in an 
action of assumpsit in which the plaintiff claimed to recover the sum of £600, 
being the difference in the amount of freight between The Mountaineer and The 
Sesostris and The James Scott which the defendant promised to pay the plaintiff. 

The first count of the declaration stated that, before the making of the promise 
the plaintiff was master and owner of the ship The James Scott, in which divers 
goods had been shipped, to be carried therein, on freight, from Singapore in the 
East Indies to London, consigned to the defendant; and that the ship, in the course 
of the voyage from Singapore to London, by and through the perils of the sea 
and stormy weather, etc., was compelled to go to Batavia in the island of Java, 
at which place the ship afterwards arrived in a state much damaged; and there- 
upon at Batavia it became and was necessary to unload the goods, wares, etc., out 
of the ship, and to put and load such part of the goods as were not damaged by 
the sea-water or otherwise, amounting to (stating quantity of goods), into certain 
other ships called The Mountaineer and The Sesostris, for the purpose of carrying 
them to London; and they were accordingly unloaded, and put and loaded into 
and on board of The Mountaineer and The Sesostris, for that purpose, by means 
and in consequence whereof a difference in the amount of the freight of the goods 
arose, on account of their being carried by The Mountaineer and The Sesostris 
instead of The James Scott, of all which the plaintiff gave notice to the defendant. 
to wit on Oct. 14, 1826, at London; and thereupon the defendant on the same 
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day in consideration of the premises, and also in consideration of the delivery of 
the goods to him, undertook and then faithfully promised the plaintiff to pay to 
him the difference in the amount of the freight between The Mountaineer and The 
Sesostris and The James Scott, when the same should be ascertained. Averment, 
that the difference in the amount of the freight was afterwards, on April 2, 1828, 
ascertained, and amounted to £600, which the defendant had since refused to pay. 
The declaration contained several other counts. 

Plea, Non assumpsit. 

At the trial before Coueriper, J., at the sittings in London after Trinity Term, 
1836, it appeared that The James Scott was a general ship, of which the plaintiff 
was owner and master, and that she being at Singapore, certain goods were, on 
behalf of defendant, their sole owner, shipped on board of her, under bills of 
lading, according to which the goods were to be delivered to defendant at London. 
The defendant was also interested in certain other goods, as a partner in the firm 
of Thornton and West, to which these last belonged: these goods were shipped at 
the same time with the others on board The James Scott, under similar bills of 
lading. The James Scott sailed from Singapore with the goods on board; but, 
having suffered much injury from tempest, she put into Batavia for repair. The 
plaintiff, very shortly after arriving at Batavia, shipped some of both sets of goods 
on board a ship called The Mountaineer, and the remainder of such of the goods 
belonging solely to plaintiff as were fit to be forwarded, on board another ship, 
called The Sesostris, which two ships then lay at Batavia, bound for London. 
Upon these shipments, fresh bills of lading were made out, according to which 
all the goods were to be delivered to the witness Ellwand in London. Evidence 
was given to show the necessity of the transhipment. The freight, both of the 
goods sent by The Sesostris and of those sent by The Mountaineer, was less than 
the freight would have been respectively of the same goods from Singapore to 
London by The James Scott, according to the original bill of lading. The Sesostris 
and The Mountaineer reached London; and Ellwand took possession of all the 
goods. The defendant claimed them of Ellwand, producing the bills of lading of 
The James Scott. Ellwand delivered up the goods to the defendant, by endorsing 
the bills of lading of The Sesostris and The Mountaineer, on receiving from him the 
freight by those two ships. The plaintiff was also paid the freight by The James 
Scott to Singapore, at the rate agreed upon. But he claimed from the defendant 
the sum by which the freight on board The James Scott from Singapore at the 
stipulated rate exceeded that by The Mountaineer and The Sesostris. 

The plaintiff's counsel offered in evidence the following document, which was 
written by the defendant, and handed by him to Ellwand when the goods were 
delivered by Ellwand to him: 


“Mr. W. Ellwand. London, Oct. 14, 1826. 


“Dear Sir, 

‘‘T hereby engage to pay you the difference in amount of freight between The 

Mountaineer and The James Scott, when the same shall have been ascertained. 
I am, etc. 

“*R. and R. Thornton and West.’’ 
The paper had a single agreement stamp. Ellwand stated that when he delivered 
up the goods, he claimed the difference of freight on behalf of the plaintiff; that 
the defendant agreed to pay it, but signed the memorandum, inasmuch as the 
amount was not then ascertained. The defendant’s counsel objected to the admis- 
sion of this document, on the grounds, first, that the contract related only to the 
goods belonging to Thornton and West; and, secondly, that, if it related also to 
the goods of the defendant solely, there should have been two stamps. They 
contended further that, independently of special contract, the defendant was not 
liable to the difference of freight. The learned judge admitted the document, and 
directed the jury to find for the plaintiff, to the amount of the difference of freight, 
if they thought that the transhipment was necessary; and he reserved leave to 
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A move foranonsuit. The jury having found a verdict for the plaintiff, in Michaelmas 
Term, 1836, Cresswell obtained a rule nisi for a nonsuit or a new trial. 


Thesiger and Cleasby for the plaintiff, showed cause against the rule. 
_ Cresswell for the defendant, supported the rule. | 
| Cur. adv. vult. 


B Dec. 1, 1838. LORD DENMAN, C.J., delivered the following judgment of the 
_court.—This was an action tried at Guildhall by Cotertpae, J., in which the plain- 
tiff recovered a verdict. Several objections were made at the trial, and renewed on 
motion before us. [His Lorpsuip then gave the reasons for rejecting the three 
objections set out above. | 
It remains to consider an objection to the plaintiff's recovery, which is directed 
C more to the merits of the case. Upon the trial, it appeared that the plaintiff 
had been paid freight by The James Scott, at the rate originally agreed on for so 
much of the voyage as had been performed up to the ship’s arrival at Singapore, 
and for the remainder of the voyage to London at the rate at which he had 
contracted for the carriage of the goods by The Mountaineer and The Sesostris. 
The action was brought for the difference between the two rates for that portion 
D of the voyage. And it was objected that, for this portion of the voyage, he was 
not entitled to receive more than he had actually paid; while, on the part of the 
plaintiff, it was contended that the necessity of the transhipment being 
assumed, which it must be for the purpose of the argument, The Moun- 
taineer and The Sesostris were to be considered as The James Scott. That 
the master had fulfilled his undertaking in carrying the goods to their destina- 
FE tion, and had, therefore, earned his full freight, while it was a matter of indiffer- 
ence to the owner of the goods whether they had arrived safe by one vessel or the 
other. No authority bearing directly on the point from our own law books was 
cited on either side in the argument: it was treated very much as a new point, to 
be decided on principle; and our own researches have led us to the same conclusion. 
On the part of the defendant, we were pressed with the impolicy of holding out 
F any temptation to the shipowner or master to make unnecessary transhipments of 
goods; the inconvenience of any transhipment, whereby the goods themselves run 
the hazard of damage, the policy of insurance may become questioned, and the 
owner of the goods, at all events, loses the benefit of a conveyance by that vessel 
in which he may be supposed to have confidence, and for which, at all events, he 
has stipulated: all these circumstances, coupled with a consideration of the un- 
G protected state in which his interests are at a distant port, must certainly be 
allowed to have great weight. But, after all, these seem to point to a vigilant 
examination of every case of transhipment, to see that its necessity be well estab- 
lished, rather than to decide the present question. This must turn upon the nature 
of the contract between the parties as it is to be collected from our own books, and, 
still more fully perhaps, from those foreign laws and ordinances, as well as the 
H writings of jurists, to which our courts have long been accustomed to have recourse 
for guidance on subjects of this nature. It is clear that, by the contract, the ship- 
owner (and the master as his agent) is bound to carry the goods to their destination, 
if not prevented from doing so in his own ship by some event which he has not 
occasioned, and over which he has no control. Lorp TrenTerpEN in his book 
On Surppine (5th Edn.), part 3, ch. 3, 8 b, p. 241, says: 


I 


“The master should always bear in mind that it is his duty to convey the 
cargo to the place of destination. This is the purpose for which he has been 
entrusted with it, and this purpose he is bound to accomplish by every reason- 
able and practicable method.”’ 


When, however, such an event has occurred to interrupt the voyage, as above 
defined, and the shipowner or master (for we think no distinction can be made 
between the two) has no opportunity of consulting the freighter, there seems to 
be much disagreement in foreign ordinances and jurists on the point whether or 
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no he is bound to tranship, or whether, having contracted only to carry in his 
own ship, he is not absolved from further prosecution of the enterprise by the 
vis major which prevents his accomplishing it in the literal terms of his under- 
taking. By the Rhodian law, the laws of Oleron, s. 4, and the Ordinances of 
Wisbury, art. 16, the master was at liberty, but was not bound, to tranship; the 
old French Ordinance, on the other hand, in precise terms imposed the obligation 
upon him; ‘‘en cas que le vaisseau ne puisse estre racommodé, le maistre sera 
oblige d’en louer incessamment un autre’’: art. 11, Titre Du Fret. The terms 
of this ordinance occasioned, however, much controversy. Pornier and VALIn 
maintaining that they were not imperative, except as the condition of earning full 
freight; Emfricon, on the other hand, insisting that the duty was strictly cast upon 
the master, as the agent of the freighters. The modern French code appears to 
adopt this view of the question; the words of the Cope pE ComMMERCE, s. 296, are, 
on this point, almost the same as those we have cited from the Ordinance; and it 
is stated by CHANCELLOR Kent, who, in his Commentaries (8rd Edn.), vol. 38, 
pp. 210-218, very ably and learnedly sums up the whole question, that Bounay-Pary 
and Parprssus, in their commentaries on it, have agreed in holding to the con- 
struction adopted by Emiricon. 

All authorities, however, are in unison to this extent, that ‘‘the master is at 
liberty to procure another ship to transport the cargo to the place of destination’’ : 
and in these words Lorp TENTERDEN cautiously lays down the rule of our law: 
ABBOTT ON SHIpprne (5th Edn.), part 3, c. 3, s. 8, p. 240. It may, therefore, be 
safely taken to be either the duty or the right of the shipowner to tranship in 
the case above supposed; if it be the former, it must be so in virtue of his original 
contract; and it should seem to result from a performance by him of that contract 
that he will be entitled to the full consideration for which it was entered into 
without respect to the particular circumstances attending its fulfilment: on the 
other hand, if it be the latter, a right to the full freight seems to be implied; the 
master is at liberty to tranship; but for what purpose, except for that of earning 
his full freight, at the rate agreed on? In the case supposed, we may introduce 
another circumstance; let the owner of the goods arrive, and insist, as he un- 
doubtedly may, that the goods shall not proceed, but be delivered to him at the 
intermediate port: there is then no question that the whole freight at the original 
rate must be paid; and that because the freighter prevents the master, who is 
able and willing, and has the right to insist on it, from fulfilling the contract on his 
part, and because the sending the goods to their destination in another vessel is deemed 
a fulfilment of the contract. If, therefore, the owner of the goods be not present, 
and personally exercises no option, still the shipowner, in forwarding the goods, 
must have the same rights, and, in so doing, must be taken to exercise them with 
the same object in view. | 

We come to the conclusion, therefore, that the plaintiff in the present case was 


entitled to recover the difference he sued for. And, in the examination we have | 


made, we have been compelled purposely to omit many states of circumstances, 
and modes of testing the argument which would not have been without their weight, 
but yet are of much consideration. 
One question, however, has been asked, which it will not be right to pass over. 
What, it has been said, if the transhipment can only be effected at a higher than 
the original rate of freight? Which party is to stand to that loss? By the French 
Ordinance and the Copr pre CoMMERCE, and according to the decisions in America 
(to which CHANCELLOR Kent refers), the shipowner is entitled to charge the cargo 
with the increased freight, and, as a consequence of that rule, it becomes an 
average loss; and, in case of an insurance, must be made good by the insurers: 
Eméricon, Trairé DES ASSURANCES, ch. xii, s. 16 (vol. 1, p. 426); Copr pg Com- 
mMERCE 350 (liv. ii, tit. 10). No case of the sort that we are aware of has occurred 
in this country; nor is it necessary for us to express any opinion further than as it 
hears on the present question. It may well be that the master’s right to tranship 
may be limited to those cases in which the voyage may be completed on its 
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original terms as to freight, so as to occasion no further charge to the freighter; 
and that, where the freight cannot be procured at that rate, another but familiar 
principle will be introduced, that of agency for the merchant. For it must never 
be forgotten that the master acts in a double capacity, as agent of the owner as to 
the ship and freight, and agent of the merchant as to the goods: these interests 
may sometimes conflict with each other; and from that circumstance may have 
arisen the difficulty of defining the master’s duty under all circumstances in any but 
very general terms. The case now put supposes an inability to complete the 
contract on its original terms in another bottom, and, therefore, the owner’s right 
to tranship will be at end; but still, all cireumstances considered, it may be greatly 
for the benefit of the freighter that the goods should be forwarded to their destina- 
tion, even at an increased rate of freight; and, if so, it will be the duty of the 
master as his agent to do so. In such a case, the freighter will be bound by 
the act of his agent, and of course be lable for the increased freight. The rule 
will be the same whether the transhipment be made by the shipowner or the master ; 
and, in applying it, circumstances make it necessary, on the one hand, to repose 
a large discretion in the master or owner, while the same circumstances require 
that the exercise of that large discretion should be very narrowly watched. 

Lastly, it was urged, upon the evidence in this case, that the jury had not been 
warranted in the conclusion to which they came that the transhipment had been 
justified. But we are of opinion that this was for their consideration, and they 
were properly told that it lay upon the plaintiff to satisfy them of the propriety 
of the measure: there was evidence which warranted the verdict, and we do not 
feel willing to disturb it. Perhaps, indeed, the plaintiff might have complained of 
the manner in which it was left to the jury; for the defendant, with a full know- 
ledge of the fact, had expressly promised to pay the freight in order to procure the 
delivery of the cargo, and had thereby obtained it. The rule, therefore, will be 
discharged. 


Rule discharged. 


O° SS 


LAIRD v. PIM AND ANOTHER 


[Court oF Excuequer (Lord Abinger, C.B., Parke, Alderson, Gurney and Rolfe, 
BB.), January 18, 20, 1841] 


[Reported 7 M. & W. 474; 8 Dowl. 860; H. & W. 11; 
10 L.J.Ex. 259; 171 E.R. 852] 


Sale of Land—Contract—Breach—Breach by purchaser—Damages—Measure— 
Actual loss—Failure by purchaser to complete—Land retained by vendor. 
When, under a contract for the sale of land, the purchaser fails to complete, 

no conveyance is executed, and the vendor sues for damages, he can only 
recover for the loss actually sustained by him through the breach of contract, 
not the contract price. 


Notes. Distinguished: Re Lindsay and Direct London and Portsmouth Rail. Co. 
(1850), 1 L.M. & P. 529; Yates v. Gardiner (1851), 20 L.J.Ex. 827; Cook v. Halsell 
(1856), 4 W.R. 252. Considered: Moor v. Roberts (1858), 8 C.B.N.S. 830. 
Applied: East London Union and Metropolitan Rail. Co. (1869), L.R. 4 Exch. 309; 
Leader v. Tod-Heatley, [1891] W.N. 38. Followed: Harold Wood Brick (Oo. v. 
Fertis (1935), 79 L.Jo. 448. Referred to: Courtney v. Taylor (1843), 6 Man. & G. 
851; Duckworth v. Ewart (1863), 2 H. & C. 129; Taylor v. Chichester and Midhurst 
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Rail. Co. (1866), 4 H. & C. 409; Colley v. Overseas Exporters (1919), Ltd., [1921] 
All E.R.Rep. 596. 

As to damages for breach of contract for the sale of land, see 84 Haussury’s 
Laws (8rd Edn.) 333 et seq.; and for cases see 40 Digest (Repl.) 282 et seq. 


Case referred to: 
(1) Jones v. Barkley (1781), 2 Doug.K.B. 684; 99 E.R. 484; 12 Digest (Repl.) 
489, 3669. 


Also referred to in argument : 

Hawkins v. Kemp (1803), 3 East, 410; 102 E.R. 655; 40 Digest (Repl.) 592, 950. 

Pordage v. Cole (1669), 1 Wms. Saund. 819; 1 Lev. 274; 2 Keb. 542; T.Raym. 
183; 1 Sid. 423; 85 E.R. 449; 12 Digest (Repl.) 472, 3520. 

Thorpe v. Thorpe (1701), 1 Ld. Raym. 662; 1 Com. 98; 12 Mod. Rep. 455; 
Holt, K.B. 28, 96; 1 Lut. 245; 1 Salk. 171; 91 E.R. 1841; 12 Digest (Repl.) 
471, 3517. 

Knight v. Keech (1694), Skin. 344; 90 E.R. 1538. 

Warn v. Bickford (1819), 7 Price, 550; 146 E.R. 1058; 40 Digest (Repl.) 409, 42. 

Phillips v. Fielding (1792), 2 Hy. Bl. 123. 

Glazebrook v. Woodrow (1799), 8 Term Rep. 366; 101 E.R. 1486; 12 Digest 
(Repl.) 472, 3521. 

Goodisson v. Nunn (1792), 4 Term Rep. 761; 100 E.R. 1288; 40 Digest (Repl.) 
292, 2444. 

Martin v. Smith (1805), 6 East, 555. 


Motion by the plaintiff for a rule nisi to show cause why the damages awarded 
to him at the trial in an action of assumpsit for breach of contract for the 
sale of land should not be increased to the amount of the purchase-money, and 
demurrer. 

The first count of the declaration stated, that on April 6, 1836, in consideration 
that the plaintiff, at the request of the defendants, would sell them a lot or parcel 
of land, situated between Bidston Road and Cleveland Street, in the county of 
Chester, at the price or rate of 7s. 6d. by the square yard, to be paid as soon as the 
conveyance thereof should be completed, with interest thenceforth on such purchase- 
money, at the rate of £5 per cent. by the year, until paid, the defendants to have 
the liberty of making bricks and erecting steam-engines on such lot or parcel of 
land, the defendants promised the plaintiff to purchase the said lot or parcel of 
land of the plaintiff, and to pay him for the same at the rate or price and on the 
terms aforesaid. The plaintiff alleged that although he, relying on the said promise 
of the defendants, did, within a short and reasonable time from the making of the 
promise, allow and permit the defendants to enter into and take possession of the 
lot or parcel of land, and the defendants did take possession, and had continued 


in such possession hitherto: and although the plaintiff, from the time of making the | 


promise to the commencement of this suit, has performed and fulfilled everything 
on his part to be performed and fulfilled, and has always been ready and willing to 
make appear to the defendants a good and sufficient title in, and right and power 
to convey, the said lot or parcel of land in fee-simple, together with the liberty 
aforesaid, and to execute and complete a conveyance thereof in fee-simple to the 
defendants, together with the liberty aforesaid; and after the expiration of a 
reasonable time, and before the commencement of this suit, i.e., on Oct. 28, 1837, 
offered the defendants to execute and complete a conveyance thereof, together with 
the liberty aforesaid, to the defendants, and would then have tendered to the 
defendants a draft of a proper conveyance, and also a proper conveyance, for the 


purpose aforesaid, but that the defendants then discharged the plaintiff from so 


doing; of all which the defendants, from the time of making the said promise, have 
had notice: yet the defendants did not regard their promise, and did not nor would 
pay the plaintiff the said purchase-money for the said lot or parcel of land, together 
with the said liberty, or any part thereof, at or after the expiration of the said 


~ 
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reasonable time as aforesaid, or at any other time, but have wholly neglected and 
refused so to do; and the plaintiff had been and was wholly deprived of the said 
purchase-money, amounting to a large sum, i.e., £4,125, together with interest 
thereon, to which he ought and otherwise would have been entitled as aforesaid. 
There were also counts for use and occupation, goods sold and delivered, and upon 
an account stated. 

The defendants pleaded non assumpserunt, and several special pleas, of which the 
sixth plea (to the first count) was, that no conveyance of the said lot or parcel of 
land, or any part thereof, had ever been made or executed or completed to them 
the defendants, or either of them, or to any person on their behalf, or in any manner 
whatsoever.—Verification. The plaintiff took issue on all the pleas except the 
above, to which he demurred generally, and the defendants joined in demurrer. 
The point stated for argument by the plaintiff was that the execution of a con- 
veyance was not a condition precedent to his maintaining this action, and that if it 
were it had been waived, and that consequently the plea demurred to was bad. 
The defendants’ points were that the plea was a sufficient answer to the first count 
of the declaration; and they would also contend that the first count was insufficient, 
inasmuch as it showed no sufficient breach of the contract stated in that count; and 
also that the statement in the declaration, that the plaintiff offered to execute a 
conveyance, and would have tendered one, but that the defendants dispensed with 
it, was no sufficient ground for alleging as a breach that the defendants did not 
pay the purchase-money; and that upon the promise stated in the first count, the 
non-payment of the purchase-money was no breach of contract as alleged in that 
count; and that the breach alleged in the first count, and the claim to damages 
as therein stated, were not warranted by the premises or allegations in that count. 

At the trial of the action before Rourg, B., at the Liverpool Summer Assizes, it 
appeared that the defendants (who were directors of a company called the Saw- 
Mills’ and Timber Co., for which the purchase was made) had been put into pos- 
session of the land under the agreement, and had taken therefrom and sold a 
quantity of brick clay. They subsequently refused altogether to complete the 
purchase, upon which the plaintiff brought this action, for the recovery of the 
purchase-money, and for the value of the clay so taken and sold. It was contended 
for the plaintiff at the trial, that the amount of the purchase-money agreed on, with 
interest, was the proper measure of damages on the first count. For the defendants 
it was insisted, that the plaintiff could not be entitled to recover the purchase- 
money, as the land had never been conveyed, and the plaintiff still remained the 
owner of it as before the agreement for sale to the defendants. The learned judge 
was of opinion that the plaintiff could not recover the whole purchase-money, but 
was entitled, on the first count, to such damages only as had resulted from the 
defendants’ breach of their contract: and a verdict was accordingly taken for the 
plaintiff for £750, made up as follows: £680 for interest on the purchase-money up 
to the commencement of the action, and £70 for the value of the brick clay. In 
last Michaelmas Term (Nov. 3), : 


Cresswell for the ptaintiff moved, pursuant to leave reserved by the learned judge, 
for a rule to show cause why the damages should not be increased by the sum of 
£4,125, the amount of the purchase-money. 


PARKE, B.—The measure of damages, in an action of this nature, is the injury 
sustained by the plaintiff by reason of the defendants not having performed their 


contract. The question is, how much worse is the plaintiff by the diminution in 


the value of the land, or the loss of the purchase-money, in consequence of the non- 
performance of the contract? It is clear he cannot have the land and its value too. 
A party cannot recover the full value of a chattel, unless under circumstances which 
import that the property has passed to the defendant, as in the case of goods sold 
and delivered, where they have been absolutely parted with, and cannot be sold 
again. The direction of Rotre, B., therefore, was quite correct. 
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ALDERSON, B., GURNEY, B., and ROLFE, B., concurred. 


The rule was refused. 

The demurrer was now argued. 
Cowling for the plaintiff. 
Wightman for the defendants. 





LORD ABINGER, C.B.—I think that the breach is informally alleged, and that 
the words, ‘‘that the defendants did not regard their said promise,’’ are not sufficient 
to constitute a good breach, so as to cure the defect; but the objection, as it arises 
on general demurrer, cannot prevail. With regard to the averment of the plaintiff's 
being ready and willing, and having offered, to execute a conveyance, Jones v. 
Barkley (1) appears to be an express authority, and must govern the present case. 
The averment is, that the plaintiff offered to execute a conveyance, and would 
have tendered a proper conveyance, but that the defendants discharged him from so 
doing. That, coupled with the other allegations in the declaration, is substantially 
the same as if it had been averred that the defendants had refeused to execute a 
conveyance actually tendered to them. Our judgment must, therefore, be for the 
plaintiff. | 


PARKE, B.—I have had considerable doubt on this case in the course of the 
argument, but I have at length arrived at the same conclusion as that stated by 
my Lord. This declaration is certainly informally drawn, but I think it is suffi- 
cient on general demurrer, upon the principle laid down in Jones v. Barkley (1). 
Upon the facts alleged in this declaration, the plaintiff is substantially in the same 
situation, for the purpose of recovering the money, as if all had been done on his 
part which he engaged to do. It does not follow that he shall recover the whole 
purchase-money, but he is in the same situation for the purpose of recovering 
damages for the non-payment of the price, as if all had been done by him. The 
distinction which it has been attempted to draw between this case and Jones v. 
Barkley (1), is no distinction at all; it proceeds altogether on the ground, that 
there two contemporaneous acts were to be done on a particular day: but the case 
is just the same whether two contemporaneous acts are to be done at an indefinite 
time, or on a specified day. The only distinction is, that in that case one simple 
act was to be done by the plaintiffs, which the defendant discharged them from 
doing; here, what the plaintiff has to do is somewhat more complicated; first he is 
to make a good title, then the defendants are to prepare the conveyance, and the 
plaintiff to execute it; and the defendants having discharged him from doing that, 
it is the same as if it had been done. According to Jones v. Barkley (1), therefore, 
the plaintiff is in the same situation as if he had performed all his part of the 
agreement—that is, as if he had perfected a conveyance. That is the conclusion 
to which I have at length arrived, and to which, perhaps, I should not have come 
but for Jones v. Barkley (1). This is all on general demurrer; had the question 
arisen on special demurrer, I doubt whether I should have come to the same 





conclusion. 


GURNEY, B., and ROLFE, B., concurred. 
Judgment for plaintiff. 
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[Court or Queen’s Bencu (Lord Denman, C.J., Williams and Coleridge, Se 
November 11, 1840, January 12, 1841] 
[Reported 1 Q.B. 66; Arm. & H. 261; 4 Per. & Dav. 679; 
B 10 L.J.M.C. 49: 5 J.P. 870; 5 Jur. 1154; 118 E.R. 1054] 


Magistrates—Appeal from decision—Proceedings regular on the face of them— 
Charge not amounting to offence over which magistrates had jurisdiction. 

When an order of justices is brought up by certiorari to be quashed, if it 
appears that the justices had jurisdiction and the proceedings are regular on 

the face of them, the court will not interfere even though the decision on the 

C merits was unwise or unjust. 

Where the charge laid before the magistrates, as stated in the information, 

does not amount in law to an offence over which they have jurisdiction, their 
finding the party guilty by a conviction in the very terms of the statute would 


not avail to give them jurisdiction. The conviction would be bad on the face of 


the proceedings. 
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Notes. Considered: R. vy. Buckinghamshire Justices (1843), 3 Q.B. 800. Distin- 


guished: Re Chabat (1848), 17 L.J.Q.B. 336. Considered: Thompson v. Ingham 
(1850), 14 Q.B. 710. Applied: R. v. Rose (1855), 24 L.J.M.C. 180. Considered: R. 
v. Badger (1856), 6 E. & B. 187. Applied: R. v. Dickinson (1857), 21 J.P.Jo. 389. 
Considered: R. v. Nunneley (1858), E.B. & FE. 852; Hx parte Vaughan (1866), L.R. 
E 2Q.B.114. Followed: R. v. Allen (1866),7 B. & S. 902. Applied: Colonial Bank 
of Australia v. Willan (1874), L.R. 5 P.C. 417. Considered: Huxley v. W. London 
Extension Rail., Hughes v. Merrett, Wood v. Madge (1886), 17 Q.B.D. 3738; Ha 
parte Anthers (1889), 58 L.J.M.C. 62. Applied: R. v. Morn Hill Camp Com- 
manding Officer, Ex parte Ferguson, [1917] 1 K.B. 176; R. v. Nat Bell Liquors, 
[1922] All E.R.Rep. 335. Considered: Westminster Bank, Ltd. v. Edwards, [1942] 
rT 1 All E.R. 470; R. v. Northumberland Compensation Appeal Tribunal, Ex parte 
Shaw, [1951] 1 All E.R. 268; Baldwin and Francis, Ltd. v. Patents Appeal 
Tribunal, [1959] 2 All E.R. 483. Referred to: R. v. Grant (1849), 14 Q.B. 48; 
Newbould v. Coltman (1851), 6 Exch. 189; R. v. Buchanan (1851), 15 J.P.Jo. 788; 


Ex parte Geswood (1853), 17 Jur. 1163; R. v. Wood (1855), 5 KE. & B. 49; R. 


Vv. 


St. Olave’s District Board (1857), 8 EK. & B. 529; R. v. Metropolitan Board of Works 
G (1857), 27 L.J.Q.B. 5; London Corpn. v. Cox (1867), L.R. 2 H.L. 239; Buccleuch 
v. Metropolitan Board of Works (1870), L.R. 5 Exch. 221; Revell v. Blake (1872), 
L.R. 7 C.P. 800; R. v. Colam (1872), 36 J.P. 660; Ex parte Huguet, [1861-73] All 
K.R.Rep. 770; Lovesy v. Stallard (1874), 30 L.T. 792; Hx parte Wake (1888), 11 
Q.B.D. 291; R. v. Brakenridge (1884), 48 J.P. 298; R. v. Whitfield (1885), 15 


Q.B.D. 122; R. v. Central Criminal Court Justices (1886), 55 L.J.M.C. 183; R. 
rT Farmer, [1892] 1 Q.B. 637; Bache v. Billingham (1898), 638 L.J.M.C. 1; R. 


Vs 
Vs 


Clerkenwell General Taxes Comrs., [1901] 2 K.B, 879; R. v. Johnson, [1904-7] 
_ All E.R.Rep. 688; R. v. Woodhouse, [1906] 2 K.B. 501; R. v. Carson Roberts, 
[1907] 2 K.B. 871; R. v. Bloomsbury Income Tax Comrs., [1915] 8 K.B. 768; 
R. v. Fulham, Hammersmith and Kensington Rent Tribunal, Ex parte Zerek, 
[1951] 1 All E.R. 482; R. v. Northumberland Compensation Appeal Tribunal, Ex 
J parte Shaw, [1952] 1 All E.R. 122; R. v. Lewes Justices, [1960] 2 All E.R. 476; 


Schtraks v. Government of Israel, [1962] 8 All E.R. 529. 


As to error on the face of the proceedings, see 11 Haussury’s Laws (3rd Edn.) 
61 et seq.; and for cases see 16 Diaust (Repl.) 439 et seq. As to affidavits in sup- 
port of an order of mandamus, prohibition or certiorari, see 11 Hauspury’s Laws 


(3rd Edn.) 74 et seq.; and for cases see 16 Diaest (Repl.) 518, 519. 


Cases referred to: 


(1) Brittain v. Kinnaird (1819), 1 Brod. & Bing. 482; 4 Moore, C.P. 50; 129 E.R. 


789; 38 Digest (Repl.) 85, 600. 
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(2) Cave v. Mountain (1840), 1 Man. & G. 257; 1 Scott, N.R. 132; 9 L.J.M.C.: 


90; 4 J.P. 572; 133 E.R. 330; 38 Digest (Repl.) 98, 718. 


Also ‘ihe to in argument: 

fi. v. Smith (1800), 8 Term Rep. 588, 101 E.R. 1561; 16 Digest (Repl.) 469, 
"2892. 

fi. v. Reason (1795), 6 Term Rep. 875; 101 E.R. 608; 88 Digest (Repl.) 838, 
1631. 

Ke Rix (1824), 4 Dow. & Ry.K.B. 352. 

R.v. Warnford (1825), 5 Dow. & Ry.K.B. 489. 

Rh. v. Middlesex Justices (1839), 7 Dowl. 767. 

Rh. v. Great Marlow (Inhabitants) (1802), 2 East, 244; 102 E.R. 362;.16 Digest 
(Repl.) 461, 2815. 


Rule Nisi for quashing an order of Middlesex justices. 

An order having been made under the Poor Relief Act, 1819, s. 24 and s. 25, by 
justices of the county of Middlesex addressed to the chief constable of Spelthorn and 
the petty constable of Hampton Wick that they cause possession of a parish house 
in Hampton Wick occupied by the defendant to be delivered to the churchwardens 
and overseers of the parish under that Act, a rule was made absolute for a certiorari 
to remove the order and all things touching the same, into this court. The infor- 
mation, summons and order were returned with a statement of the evidence on 
which the order was made, which was, in substance, that the premises had for 
many years been occupied by paupers, with the permission of the hamlet officers, a 
small rent being received. The defendant became tenant in 1822, in lieu of one 
Campbell, a pauper, who had so occupied. The defendant had paid rent to the 
hamlet for the premises. During his tenancy he was imprisoned for smuggling; 
whereupon, and for two years after, his family became chargeable to, and received 
relief from, the hamlet, and, as part of such relief, were allowed to occupy the 
premises without paying rent. On his release, the defendant was, by reason of his 
poverty, allowed to occupy them gratuitously till 1838, when a warrant issued to 
dispossess him and he gave up the key to the hamlet officers, but was afterwards 
allowed to re-enter on the possession. Notice had been given him to quit and 
deliver up the premises. In 1840, a rule nisi was obtained for quashing the order 
on an affidavit of the defendant, stating that he had not occupied the house as a 
pauper, but had paid parish rates in respect of it and done repairs, that he had not 
been chargeable to the parish during the time of his occupation, and that he had, 
during that time, served the office of headborough; it also contained statements 
throwing doubt on the title of the parish and tending to discredit some of the 
evidence given before the justices. Affidavits were filed in answer, partly contra- 
dicting these allegations and partly explaining the circumstances, and one of the 
justices deposed that, on the hearing before them, no evidence was adduced on 
behalf of the defendant, nor was any proof given of his having paid taxes or rates 
in the parish or served any parochial office therein. Affidavits were also put in as 
to the evidence actually given before the justices. 


The Attorney-General (Sir J. Campbell) and Wightman showed cause against the 
‘Yule. 
Erle and Petersdorff supported the rule. 

Cur. adv. vult. 


Jan. 12, 1841. LORD DENMAN, C.J., delivered the following judgment of the 
court.—This was a return by two magistrates to a certiorari for the purpose of 
bringing into this court proceedings had by them under the Poor Relief Act, 1819, 
s, 24. In addition to these proceedings, the parties on each side brought before us 
affidavits disclosing, on the part of the magistrates the evidence on which they 
acted, on the part of the defendant as well the evidence on which he relied before 
them as other evidence affecting the merits not adduced before them. 

Two points were made in support of the order; the first that, the proceedings 
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all being regular on the face of them and disclosing a case within the jurisdiction 
of the magistrates, this court could not look at affidavits for the purpose of im- 
peaching their decision; the second that, even if those affidavits were looked at, 
the case would be found to be one of conflicting evidence in which there was much 
to support the conclusion to which the magistrates had come; and that this court 
would not disturb that conclusion, even if it might have been disposed to have 
decided differently had the matter originally come before it. 

The first of these is a point of much importance because of very general applica- 
tion; but the principle on which it turns is very simple. The difficulty is always 
found in applying it. The case to be supposed is one like the present, in which the 
legislature has trusted the original, it may be (as here) the final, jurisdiction on the 
merits to the magistrates below and this court has no jurisdiction as to the merits 
either originally or on appeal. All that we can then do when their decision is com- 
plained of is to see that the case was one within their jurisdiction, and that their 
proceedings on the face of them are regular and according to law. ven if their 
decision should on the merits be unwise or unjust, on these grounds we cannot 
reverse it. So far, we believe, was not disputed, but, as the inquiry is open, ex con- 
cessis, to see whether the case was within the jurisdiction of the magistrates, it is 
contended that affidavits are receivable for the purpose of showing that they acted 
without jurisdiction. This is, no doubt, true, taken literally; the magistrates can- 
not, as it is often said, give themselves jurisdiction merely by their own affirmation 
of it. But it is obvious that this may haye two senses. In the one it is true; in 
the other, on sound principle and on the best considered authority, it will be found 
untrue. Where the charge laid before the magistrate as stated in the informa- 
tion does not amount in law to the offence over which the statute gives him 
jurisdiction, his finding the party guilty by his conviction in the very terms of the 
statute would not avail to give him jurisdiction. The conviction would be bad on 
the face of the proceedings, all being returned before us. Or if, the charge being 
really insufficient, he had mis-stated it in drawing up the proceedings so that they 
would appear to be regular, it would be clearly competent to the defendant to show 
to us by affidavits what the real charge was, and, that appearing to have been in- 
sufficient, we should quash the conviction. In both these cases a charge has been 
presented to the magistrate over which he had no jurisdiction; he had no right 
to entertain the question, or commence an inquiry into the merits; and his pro- 
ceeding to a conclusion will not give him jurisdiction. But, as in this latter case 
we cannot get at the want of jurisdiction but by affidavits, of necessity we must 
receive them. It will be observed, however, that here we receive them, not to 
show that the magistrate has come to a wrong conclusion, but that he never ought 
to have begun the inquiry. In this sense, therefore, and for this purpose, it is true 
that affidavits are receivable. 

Where, however, a charge has been well laid before a magistrate, on its face 
bringing itself within his jurisdiction, he is bound to commence the inquiry. In so 
doing he undoubtedly acts within his jurisdiction; but in the course of the inquiry, 
evidence being offered for and against the charge, the proper, or it may be the 
irresistible, conclusion to be drawn may be that the offence has not been com- 
mitted, and so that the case in one sense was not within the jurisdiction. To 
receive affidavits for the purpose of showing this is clearly in effect to show that 
the magistrate’s decision was wrong if he affirms the charge, and not to show that 
he acted without jurisdiction; for they would admit that, in every stage of the 
inquiry up to the conclusion, he could not but have proceeded, and that, if he had 
come to a different conclusion, his judgment of acquittal would have been a binding 
judgment and barred another proceeding for the same offence. On prineiple: 
therefore, athdavits cannot be received under such circumstances. The question 
of jurisdiction does not depend on the truth or falsehood of the charge, but on its 
nature ; it is determinable on the commencement, not at the conclusion, of the 
inquiry; and affidavits, to be receivable, must be directed to what appears at the 
former stage and not to the facts disclosed in the progress of the inquiry. 
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We will cite only two authorities in support of this reasoning. The former, that 
of Brittain v. Kinnaird (1), and the admirable judgment of Ricuarpson, J. (1 Brod. 
& Bing. at p. 442), are too well known to make it necessary to state them at length. 
There, in the case of a conviction under the Bum-boat Act [the Thefts upon the 
Thames Act, 1761], it was asked, shall the magistrate, by calling a seventy-four-gun 
ship a boat, give himself jurisdiction and preclude inquiry? The learned judge 
gave the answer: 


66 


. . whether the vessel were a boat or not, was a fact on which the magistrate 
was to decide, and the fallacy lies in assuming, that the fact, which the magis- 
trate has to decide, is that which constitutes his jurisdiction.’ 


And it is obvious that, if it were, whenever an action were brought against a 
magistrate for issuing his warrant on his conviction, in order to show his jurisdic- 
tion without which he would have no defence, he would be bound to prove the facts 
on which his conviction proceeded. The second case is a recent decision in the 
Common Pleas of Cave v. Mountain (2), which we cite only for the rule, which 
seems to us very clearly and satisfactorily laid down by Tinpat, C.J. (1 Man. & G. 
at pp. 261, 262): 


‘*,.. there can be no doubt but that if a magistrate commit a party charged 
before him, in a case where he has no jurisdiction, he is liable to an action of 
trespass. But if the charge be of an offence over which, if the offence charged 
be true in fact, the magistrate has jurisdiction, the magistrate’s jurisdiction 
eannot be made to depend upon the truth or falsehood of the facts, or upon 
the evidence being sufficient or insufficient to establish the corpus delicti 
brought under investigation.”’ 


These cases were both of them actions of trespass against the magistrate convicting; 
but they are authorities not on that account the less in point on the present 
occasion. : 

We conclude, therefore, that the inquiry before us must be limited to this— 
whether the magistrates had jurisdiction to inquire and determine, supposing the 
facts alleged in the information to be true, for it has not been contended that there 
was any irregularity on the face of their proceedings. The information and the 
recital of it in the magistrates’ return both state that the defendant, having been 
permitted to occupy a parish house belonging to the hamlet, had neglected to quit 
the same or deliver up possession thereof to the churchwardens, etc., within one 
month after notice and demand in writing, signed by, etc., that he had been served 
with a summons to appear, and, more than seven days after, had appeared to 
answer the complaint. These are all the circumstances required by the statute to 
found the jurisdiction; on these it was the duty of the magistrate to proceed to in- 
quire, and no affidavit disputes the truth of the return that such an information was 
laid before the magistrates, that such summons issued and served, and that such 
appearance took place. The return then goes on to state the substance of the 
evidence adduced in support of the complaint, that the defendant was heard in 
answer, and that the magistrates found the complaint proved. No affidavit denies 
that such evidence was offered, that the defendant was heard in his defence, or 
that such judgment was pronounced. Beyond this we cannot go. The affidavits, 
being before us, were used on the argument and much was said of the unreasonable- 
ness of the conclusion drawn by the magistrates and of the hardship on the 
defendant if we would not review it, there being no appeal to the sessions. We 
forbear to express any opinion on that which is not before us, the propriety of the 
conclusion drawn from the evidence by the magistrates; they and they alone were 
the competent authority to draw it, and we must not constitute ourselves into a 
court of appeal where the statute does not make us such, because it has constituted 
no other. 7 

It is of much more importance to hold the rule of law straight than, from a 
feeling of the supposed hardship of any particular decision, to interpose relief at the 
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expense of introducing a precedent full of inconvenience and uncertainty in the 
decision of future cases. We may add, however, that, even if the decision 
were incorrect, which we do not affirm, the hardship on the defen- 
dant is much exaggerated; for it was not disputed but that the house was a 
parish house and that he was liable to be turned out by an action of ejectment. 
The rule, therefore, will be discharged, and, being against magistrates, with costs. 


Rule discharged. 


COWLING v. HIGGINSON 


[Court or Excuequer (Lord Abinger, C.B., and Parke, B.), June 12, 1838] 


[Reported 4 M. & W. 245; 1 Horn & H. 269; 7 L.J.Ex. 265; 
150 E.R. 1420] 


Hasement—Right of way—General or limited purpose—Ezxtent of right—Question 
of fact for jury. 

In an action for trespass on a road on the plaintiff's property the defendant 
pleaded under s. 2 of the Prescription Act, 1832, that there had been a right 
of way over the road for the occupiers of his close for twenty years for horses, 
carts, wagons and carriages, at their free will and pleasure. The plaintiff dis- 
puted any such right. 

Held: (i) the plaintiff might show that the defendant had a right of way for 
horses, carts, wagons and carriages for certain purposes only and not for all 
purposes, and that the purpose for which the defendant had used the road 
and in respect of which the action was brought was not one of those to which 
his right extended; (ii) evidence of user of a road with horses, carts, wagons 
and carriages for certain purposes only did not necessarily prove a right of 
road for all purposes, but the extent of the right was a question of fact for the 
jury under all the circumstances of the case. 


Notes. Distinguished: Allan v. Gomme (1840), 11 Ad. & El. 759. Applied: 
Dare v. Heathcote (1856), 25 L.J.Ex. 245. Considered: Skull v. Glenister (1864), 
33 L.J.C.P. 185; Wimbledon and Putney Common Conservators v. Dixon, [1874- 
80] All E.R.Rep. 1218; Newcomen v. Coulson (1877), 5 Ch.D. 133. Applied : 
R.P.C. Holdings, Ltd. v. Rogers, [1953] 1 All E.R. 1029. 

As to the distinction between general and limited rights of way, see 12 Hats- 
BuRY’s Laws (8rd Edn.) 569 et seq.; as to where user held evidence of title to an 
easement and the character of user determining the extent of the easement, see 
15 Hausspury’s Laws (8rd Edn.) 284, 285; and for cases see 19 Diarst (Repl.) 
121 et seq. For s. 2 of the Prescription Act, 1832, see 6 Hauspury’s Srarures 
(2nd Edn.) 671. 


Cases referred to in argument: 

Ballard v. Dyson (1808), 1 Taunt. 279; 127 E.R. 841; 19 Digest (Repl.) 118, 725. 

R. v. Marquis of Buckingham (1815), 4 Camp. 189, N.P.; 26 Digest (Repl.) 650, 
2949. 

Marquis of Stafford v. Coyney (1827), 7 B. & C. 257; 5 L.J.0.8.K.B. 285; 108 
E.R. 719; 26 Digest (Repl.) 820, 383. 

Jackson v. Stacey (1816), Holt, N.P. 455, N.P.; 19 Digest (Repl.) 121, 753. 

Drewell v. Towler (1832), 3 B. & Ad. 735; 1 L.J.K.B. 228; 110 E.R. 268; 19 
Digest (Repl.) 192, 1336. — 


16 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


Reignolds v. Edwards (1741), Willes, 282; 125 E.R. 1178; 19 Digest (Repl.) 106, 


644. 

Iveson v. Moore (1699), 1 Ld. Raym. 486; Carth. 451; Comb. 480; 1 Com. 58; 
Holt, K.B. 10; 1 Salk. 15; 91 E.R. 1224; sub nom. Jeveson v. Moor, 12 Mod. 
Rep. 262; 26 Digest (Repl.) 520, 1965. 

Howell v. King (1674), 1 Mod. Rep. 190; 86 E.R. 821; 19 Digest (Repl.) 14, 
34, 

Bright v. Walker (1884), 1 Cr.M. & R. 211; 4 Tyr. 502; 8 L.J.Ex. 250; 149 E.R. 
1057; 19 Digest (Repl.) 59, 327. 

Monmouth Canal Co. v. Harford (1884), 1 Cr.M. & R. 614; 5 Tyr. 68; 4 L.J.Ex. 
43; 149 E.R. 1226; 19 Digest (Repl.) 76, 430. 

R. v. Lyon (1825), 5 Dow. & Ry.K.B. 497; 2 Dow. & Ry.M.C. 518; Ry. & M. 151; 
3 L.J.O.S.K.B. 92; sub nom. R. v. Lynn and Debney, 1C. & P. 527. 


Rule Nisi obtained by the defendant to enter verdict or for a new trial in an 
action of trespass quare clausum fregit. 

The plaintiff claimed that the defendant had broken and entered his close, called 
Birchin Acre, with horses, carts, wagons and other carriages and thereby damaged 
the growing grass to the value of £5 and the soil of the close. The defendant 
pleaded first, the general issue; secondly, that the defendant was in lawful occupa- 
tion of a close, called Little Marl Field, near the plaintiff's close and that for 
twenty years such occupiers had enjoyed a right of way for horses, carts, wagons 
and carriages for their free will and pleasure along the plaintiff’s close and that no 
unnecessary damage had been caused. The third plea was similar but stated a 
user for forty years. The plaintiff denied any such right of way. 

At the trial before Cotertpas, J., at the last Spring Assizes at Liverpool, it was 
admitted that there was a right of way for farming purposes over the locus in quo 
to a farm, on the Little Marl Field, occupied by the defendant; but the plaintiff 
contended that there was no right of carting coals, for which the defendant had 


used the road; and it was proved by the plaintiff that no coals had been raised under. 


that farm for the last seventy years; that about seventy years ago coal had been 
raised there, but carted from the pit along a different road; that Tildesley, to which 
the road led, was then a very small village, consisting of merely a few houses; that 
there were then other coal pits nearer than those on the defendant’s farm; and 
that there was a gate across this road, the key of which was kept by a tenant of 
the plaintiff’s ancestor. The defendant then objected first, that the issue was 
whether there was a right of way for horses, carts, and carriages; and that since it 
was admitted that such right existed, the verdict ought to be for the defendant; 
and that if the plaintiff relied on the defendant’s using the road for mining pur- 
poses, and that he had no such right, he ought to have new assigned: and secondly, 
that a right of road for farming purposes, and with horses, carts, and carriages, 
proved a right for all purposes. The learned judge after consulting Parrnson, J., 
decided both points in favour of the plaintiff; and the defendant not claiming to 
have any question left to the jury, the learned judge directed them to find a verdict 
for the plaintiff, giving leave to the defendant to move to enter a verdict, if the 
court should be of a contrary opinion on either of the points taken. In Easter 
Term last, the defendant obtained a rule accordingly. 


Cresswell, Starkie and Wortley for the plaintiff, showed cause against the rule. 
Alexander and Wightman for the defendant, supported the rule. 


LORD ABINGER, C.B.—I do not give any opinion upon the effect of the 
evidence; but I should certainly say that it is not a necessary inference of law, that 
a way for agricultural purposes is a way for all purposes, but that it is a question 
for the jury in each particular case to be determined upon the various facts estab- 
lished in each case. If a way has been used for several purposes, there may be a 
eround for inferring that there is a right of way for all purposes; but if the evidence 
shows a user for one purpose, or for particular purposes only, an inference of a 
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general right would hardly be presumed. I wish to say nothing as to the inference 
to be drawn by the jury in this particular case. The question is entirely for them 
to determine on the facts submitted to them. I think there ought to be a new trial 
on payment of costs. 





PARKE, B.—I am clearly of opinion that the defendant is not entitled to suc- 
ceed on the question as to the new assignment. ‘To make out this plea, it is 
necessary to show an enjoyment of the way generally as of right, for the period 
during which the plea states it to have been used; he must have used it for all 
purposes as of right; and such user, for all purposes for which it was wanted, would 
be evidence to go to the jury of a general right. Under a plea of prescription of a 
way it was necessary to show a user of it for all purposes time out of mind, accord- 
ing to the usual terms in which such a plea is pleaded. If it is shown that the 
defendant, and those under whom he claimed, had used the way whenever they had 
required it, it is a strong evidence to show that they had a general right to use it 
for all purposes, and from which a jury might infer a general right. In this par- 
ticular case, I think the user is evidence to go to the jury that the defendant had a 
right to a way for all purposes for twenty years. As to the effect of such evidence, 
it is unnecessary to offer any opinion. If the way is confined to a particular pur- 
pose, the jury ought not to extend it, but if it is proved to have been used for a 
variety of purposes, then they might be warranted in finding a way for all. You 


_must generalise to some extent, and whether in the present case to the extent of 


establishing a right for agricultural purposes only, is a question for the jury. 


Rule absolute for a new trial, on payment of costs. 


MORRIS v. LIVIE 


[ Vice-CHANcELLOR’s Court (Knight-Bruce, V.-C.), March 14, 15, 1842]. 
[Reported 1 Y. & C. Ch. Cas. 880; 11 L.J.Ch. 172; 62 E.R. 934] 


Chose in Action—Assignment—Trustee’s interest prior to breach of trust—Lien 
on trustee's interest enforceable against assignee. 

Trustee—Breach of trust—Assignment of trustee’s reversionary legacy prior to 
breach—Assignee subject to claim by estate. 

A testator bequeathed to A. and B., two of his three executors, such a sum 
as would purchase £6,666 13s. 4d. consols, the stock to stand in their joint 
names and be held by them on trust to pay the dividends to C. for life. On 
the death of C. the capital was to fall into residue. Out of residue the testator 
gave, among others, a legacy of £5,000 to B. and bequeathed the surplus 
residue to D. The testator died in May, 1807, and A. and B. purchased the 
stock in June, 1807, pursuant to the directions in the will. A. died in April, 
1809, and in December, 1812, B. sold the stock and applied the proceeds to 
his own use, but before the sale he assigned his legacy for £5,000 for valuable 
consideration. £200 annually had been paid to C. as dividends until Decem- 

_ber, 1821, and no payment was made thereafter. 

Held: (i) as in B.’s case there was no appropriation of the stock so as to 
separate it from the residue, C. and D. were entitled to be reimbursed rateably 
out of B.’s legacy of £5,000 for the losses incurred by them through B.’s 
breach of trust; (ii) where an executor assigned his reversionary interest the 
assignee took it subject to the equities which attached to the executor, and, 
although the executor had wasted the testator’s assets subsequently to the 
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assignment, the assignee could not receive the legacy until satisfaction had 
been made for the breach of trust. 


Notes. Followed: Barnett v. Sheffield (1852), 1 De G.M. & G. 871. Considered : 
Re Hervery, Short v. Parratt (1889), 61 L.T. 429. Referred to: Irby v. Irby 
(No. 3), (1858), 25 Beav. 6382; Wilkins v. Sibley (1863), 4 Giff. 442; Re Knapman, 
Knapman v. Wreford (1881), 18 Ch.D. 300; Edgar v. Plomley, [1900] A.C. 481; 
Re Jewell’s Settlement, Watts v. Public Trustee, [1918-19] All E.R.Rep. 1161; 
fie Pain, Gustavson v. Haviland, [1919] 1 Ch. 388. 

As to equitable lien where executor commits waste, see 24 Hatspury’s Laws 
(38rd Edn.) 156, and as to extent of liability for breach of trust, see 86 Haussury’s 
Laws (8rd Edn.) 1046 et seq.; and for cases see 28 Dicest (Repl.) 454 et seq. 


Cases referred to in argument: 
Skinner v. Sweet (1818), 3 Madd. 244; 56 E.R. 499; 23 Digest (Repl.) 445, 5145. 
Hopkins v. Gowan (1828), 1 Mol. 561; 23 Digest (Repl.) 448, *1132. 


Petition by the executors of Catherine Primrose that £2,200, the amount of 
arrears of annual dividends due on £6,666 13s. 4d. consols, might be paid to her 
executors out of the £5,000 reversionary legacy bequeathed to Robert Livie, in 
consequence of his breach of trust as executor under the testator’s will, and as 
against the assignee of the reversionary legacy who took prior to the breach of trust. 

By his will, dated Dec. 20, 1806, the testator, Robert Livie, the elder, gave his 
brother-in-law, Alexander Champion, and his partner Robert Livie the younger, 
£4,000 on trust that they and the survivor of them, and the executors or adminis- 
trators of such survivor, should, as soon as conveniently might be after the testator’s 
decease, lay out and invest the same in the public funds in their or his names or 
name, and should stand possessed thereof, and of the dividends thereof, on trust 
to receive the interest and dividends when the same should become due and pay- 
able, and pay the same to Catherine Primrose, the testator’s sister, or to her assigns, 
for her sole use and benefit, free from the debts, control, or engagements of any 
husband whom she might marry, her receipts alone, notwithstanding such cover- 
ture, to be good sufficient discharges, etc.; and after her decease, on trust to pay, 
assign, and transfer the principal sum, and the stocks or funds wherein the same 
might be invested, and the interest and dividends thereof, to her son Robert 
Primrose, if he should be living at the decease of his mother, for his own absolute 
use; but in case he should die in the lifetime of his mother, then the testator 
directed that the principal money, and the stocks or funds to be purchased there- 
with, should sink into and become part of the residue of his personal estate therein- 
after bequeathed. After giving several specific legacies, the testator gave all the 
rest and residue of his estate and effects, subject to the payment of his debts and 
funeral expenses, and also the several legacies thereinbefore given to Alexander 
Champion and Robert Livie the younger, their executors and administrators, on 
trust that they or the survivor of them, his executors and administrators, should, 
as soon as conveniently might be after his decease, collect and get in the same, 
and after deducting all necessary expenses, should lay out and invest the clear 
residue of his estate and effects, from time to time, in some of the public funds, or 
upon real securities, as to them should seem best, in their or his names or name, 
and should stand possessed of all such stocks, funds, and securities, and of the 
dividends and interest thereof, on trust, during the life of Jane Livie, the testator’s 
wife, to receive the dividends, interest, and produce of the clear residue, and 
pay the same to his wife, or otherwise authorise and empower her to receive the 
same during her life, for her own sole and absolute use and benefit; and from 
and immediately after the decease of his wife, upon trust to sell and transfer the 
stocks, funds, and securities wherein or upon which the rest and residue of his 
personal estate should be invested, and to receive and stand possessed of all the 
moneys arising from the sale thereof, and all the dividends and interest which 
should have arisen from the decease of his wife, on the several trusts, and to pay 
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and apply the same for the several legacies, uses, intents, and purposes therein- 
after mentioned. In particular, the testator gave £6,000, part of such last-men- 
tioned moneys, to his nephew Robert Primrose, to be paid to him as soon after 
his the testator’s wife’s decease as conveniently might be, for his own absolute use. 

The testator also gave £5,000, further part of such last-mentioned moneys, to 
Robert Livie the younger, to be paid to him over and above all other legacies given 
to him by his will, as soon as conveniently might be after his, the testator’s, wife's 
decease, to and for his own absolute use. After giving out of such last-mentioned 
moneys the several other legacies therein particularly mentioned, as to all the 
rest and residue of the stocks, funds, and securities wherein the residue of his 
estate and effects should be invested, and of all moneys to arise by sale thereof, 
and all other his estate and effects, from and after the decease of his wife, and 
payment and appropriation of the several sums of money and legacies thereinbefore 
given, the testator directed that his trustees, and the survivor of them, etc., should 
stand possessed thereof, in trust for such person and persons, and for such uses, 
intents, and purposes as his wife, by her last will, or any codicil thereto, should 
limit or appoint, give the same; and in default of such limitation or appointment 
or gift, and as to all such part thereof whereof no such limitation or appointment or gift 
should be made, in trust for the executors and administrators of his wife. The 
testator appointed Jane Livie, Alexander Champion, and Robert Livie the younger, 
executrix and executors of his will. 

By a codicil to his will, dated Feb. 19, 1807, after reciting the bequest of £4,000 
for the benefit of his sister Catherine Primrose, the testator declared his will to be, 
that in case the £4,000 should be insufficient to purchase £6,666 13s. 4d. three per 
cent. consolidated bank annuities, the deficiency should be made good out of his 
personal estate, and he, therefore, gave in the event aforesaid, to Alexander 
Champion and Robert Livie the younger, and the survivor of them, so much money, 
in addition to the £4,000, as would with that sum purchase the £6,666 13s. 4d. 
three per cent. consols. He declared that the trustees should stand possessed of 
the £6,666 13s. 4d. three per cent. consols, on the same trusts as were in his will 
mentioned and declared concerning the stocks and funds therein directed to be 
purchased with the sum of £4,000. 7 

The testator died in May, 1807, and his will was proved_in the same month by 
Champion and Robert Livie the younger. Champion afterwards dying, probate was 
in April, 1809, granted to Jane Livie. Robert Primrose died in 18238, in the 
lifetime of his mother, whereupon a bill was filed by his executors, Morris and 
Dawes, against Jane Livie, the assignees under the bankruptcy of Robert Livie 
the younger, and other persons, suggesting that after the death of Champion, 
Robert Livie the younger had committed a devastavit as to part of the testator’s 
assets, and praying that the testator’s residuary estate might be ascertained and 
secured; and if the same were found insufficient for payment of Robert Primrose’s 
legacy of £6,000, and the other legacies bequeathed out of the residue, then, that 
it might be declared that the legacy of £5,000 bequeathed to Robert Livie the 
younger was liable to make good Robert Primrose’s legacy, and the other legacies. 
In this suit the master reported that on June 2, 1807, part of the personal estate 
of the testator was invested by Alexander Champion and Robert Livie the younger, 
as the trustees and acting executors named in the will of the testator, in the 
purchase of £6,666 13s. 4d. three per cent. consols, to provide for the legacy in 
favour of the testator’s sister Catherine Primrose, and that such stock was placed 
in the joint names of Alexander Champion and Robert Livie the younger, in the 
books of the Bank of England. That in or about April, 1809, Alexander Champion 
died, whereby Robert Livie the younger became the survivor in the joint account 
of the £6,666 18s. 4d. three per cent. consols, and also entitled to transfer the 
same; and that on or about December, 1812, Robert Livie the younger sold and 
transferred the £6,666 13s. 4d. three per cent. consols, and applied the proceeds 
thereof to his own use. The master further found that Catherine Primrose 
received from Robert Livie the younger, from the death of the testator up to 
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December, 1821, £200 annually in respect of the interest or dividends of the 


moneys by the testator’s will and codicil directed to be invested for her benefit for 


her life, and that since December, 1821, she had received no moneys whatever in 
respect of such interest or dividends, but the same remained unpaid from that 
time. It appeared that before he sold out the stock, Robert Livie the younger 
assigned his own legacy of £5,000, for valuable consideration, to one Seward. 

In January, 1830, the cause came on for hearing before the Master of the Rolls 
on further directions, when Catherine Primrose presented her petition for payment 
of the arrears of her dividends. That petition was dismissed, but with liberty to 
the petitioner to apply, as she might be advised, on the death of Jane Livie. 
Karly in 1833 Catherine Primrose died, having appointed the plaintiffs her executors. 
In December, 1839, Jane Livie died, whereupon the suit was revived against her 
personal representatives. The cause now came on again for hearing on further 
directions, and also on the petition of the executors of Catherine Primrose. 


Wigram and Goldsmid for the executors of Robert Primrose. 

Russell and Colville for the executors of Catherine Primrose. 

Kenyon Parker and Stinton for the representatives of Seward, the assignee. 
Roupell and Cator for the assignees under Robert Livie the younger’s bankruptcy. 
Swanston and Allfrey for the representatives of Mrs. Livie. 

Grove for some of the legatees under the will. 





KNIGHT-BRUCE, Y.-C.—The legacy of £6,666 13s. 4d. consols was a bequest 
prior and preferable to all the others now in question; those others, in effect, being 
merely residuary. The claimants under them, therefore, cannot be considered as 
entitled to anything until after due provision made for the gift of consols. 

It is contended, however, that this due provision was made, inasmuch as the 
requisite amount of that stock was appropriated in the names of the trustees 
appointed for that purpose by the testator, in the manner directed by him; and 
this may be true as to every person except one. That one is Mr. Robert Livie, the 
legatee of a part of the residue. As to him, it is, I think, not true; because, being 
by survivorship the sole trustee of the stock legacy, he wrongfully, and in breach 
of trust, sold out the stock, and applied the proceeds to his own use; an act 
which, as it disappointed and defeated the appropriation, and the testator’s 
intention in respect to the stock legacy, must, as I conceive, preclude him, and 
those who may stand in his place, from contending that due provision was made 
for it. His subsequent conduct may, I think, as against him, be properly argued 
to show that he never meant a fair or substantial appropriation; that the provision 
for the legacy was not made bona fide, and, therefore, was not made effectually. 
I am of opinion, that, as to him, the primary obligation upon the estate (primary 
for this purpose) has not been discharged, and that, as far as his interest is con- 
cerned, there cannot be any residue until its discharge shall have taken place. 

It is, however, insisted, that as he assigned his share of the residue for valuable 
consideration, after the stock had been placed and while it remained in its proper 
state of appropriation, before any breach of trust had been committed, the equity 
which might have existed against Mr. Livie, but for the assignment, cannot be 
made applicable against his assignee; that, as matters stood when the assignment 
was made, there was not, in fact, any equity attaching on what was assigned. 

It appears to me, however, that I ought not to treat the cases as substantially 
different. The assignee had the will before him, and must be taken to have known 
the nature of the rights and interests under it. Supposing him to have ascertained, 
or been informed, that the appropriation had been made, he must still have been 
aware that it remained in Mr. Livie’s power to disappoint and destroy that 
appropriation. It may be argued that it was incumbent on the assignee, with a 
view to preserving his title from risk, to place the validity and effectual nature 
of the appropriation in a state free from uncertainty, by obtaining the consent of 
the persons interested in the stock legacy, or having it placed by some due course 
of proceeding in a position beyond the power of Mr. Livie. Mr. Livie, after his 
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A co-trustee’s death, never could have said that there had been a fair and effectual 
| appropriation without having the fund forthcoming. Can the assignment place 
the matter in a different position? If this particular form of reasoning with regard 
to the assignee should be considered unsatisfactory, I know not how he is to 
avoid being brought to the same conclusion in a way not substantially dissimilar. 
It may, I conceive, be properly said, that Mr. Livie’s legacy was given under a 
B condition raised and implied by law, that undertaking he should duly fulfil the 
duties and obligations imposed on him by the instrument giving it. This he 
could not do without performing the trust as to the stock legacy, which, before his 
own legacy became due, he had, by his own misconduct, disabled himself from 
performing. The condition, if existing, accompanied his legacy until its discharge, 

and applied to it as much after as before its assignment. 
(‘ On the whole, having regard to what was done at the Rolls in 1830, the £5,000 
legacy must, I think, be apportioned rateably between the different interests which 

the breach of trust has disappointed. 


Declaration accordingly. Reference to Master to ascertain value of the 
£6,666 13s. 4d. consols at date of death of Jane Livie (Dec. 22, 1839) 
and to take the necessary accounts. 


JEFFERYS v. JEFFERYS 


[Lorp CuHancettor’s Court (Lord Cottenham, L.C.), January 26, February 1, 
1841] 
0 [Reported Cr..& Ph. 138; 41 E.R. 443] 
Settlement—Voluntary settlement—Conveyance by father of freeholds and copy- 
holds to trustees for benefit of daughters—Same estates later devised to wife— 
Wife admitted to some of copyholds—Settlement of freeholds by court. 
A father, having by a voluntary settlement conveyed certain freehold and 
covenanted to surrender certain copyhold estates to trustees in trust for the 
G benefit of his daughters, afterwards devised part of the same estates to his 
widow who, after his death, was admitted to some of the copyholds. A suit 
having been instituted by the daughters to have the trusts of the settlement 
carried into effect, and to compel the widow to surrender the copyholds to 
which she had been admitted, 
Held: as far as the freecholds were concerned there must be a decree for carry- 
H ing the settlement into effect, but as far as the copyholds were concerned the 
bill must be dismissed because the court would not decree the execution of a 
voluntary contract. : | 


- Notes. Considered: Price v. Price (1851), 14 Beav. 598. Distinguished : 

Crouch v. Waller (1859), 4 De G. & J. 302. Referred to: Kekewich v. Manning 

I (1851), 1 De G.M. & G. 176; Gale v. Gale (1877), 6 Ch.D. 144; Gandy v. Gandy 

_ ~ (1885), 80 Ch.D. 57; Re Holland, Gregg v. Holland, [1901] 2 Ch. 145, 

: As to incomplete trusts, see 38 Haussury’s Laws (8rd Edn.) 188; and for cases 
see 40 Dicrst (Repl.) 575 et seq. 


"4 


Cases referred to: 
(1) Ellis v. Nimmo (1835), L. & G. temp. Sugd. 333; 40 Digest (Repl.) 567, 
*128. 
(2) Dillon v. Coppin (1839), 4 My. & Cr. 647; 9 L.J.Ch. 87; 4 Jur. 427; 41 E.R. 
249, L.C.; 25 Digest (Repl.) 581, 218. 
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Also referred to in argument: 


Pulvertoft v. Pulvertoft (1811), 18 Ves. 84; 84 E.R. 249, L.C.; 25 Digest (Repl.) 


268, 760. 
Osgood v. Strode (1724), 2 P.Wms. 245; 10 Mod. Rep. 5838; 24 E.R. 716, L.C.; 
25 Digest (Repl.) 258, 660. 
Fortescue v. Barnett (18384), 8 My. & K. 86; 8 L.J.Ch. 106; 40 E.R. 14; 25 
Digest (Repl.) 583, 234. 
Hale v. Lamb (1764), 2 Eden, 292; 28 E.R. 910, L.C.; 40 Digest (Repl.) 570, 
755. 

Ward v. Audland (1887), 8 Sim. 571; 59 F..R. 226; affirmed (1838), Coop. Pr. 
Cas. 146; 8 Sim. 576,.n,; 2 Jur. 652, 14.0.4 40° Digest (Repl.) 580, 848. 
Holloway v. Headington (1887), 8 Sim. 824; 6 L.J.Ch. 199; 59 E.R. 128; 40 

Digest (Repl.) 580, 840. 


Action by the plaintiff, Charlotte Jefferys, against Isabella Jefferys and two 
trustees, of a voluntary settlement. 

By articles of agreement dated July 25, 1834, and made between John Jefferys 
of the one part and Bowden and Thorn of the other part, John Jefferys, after reciting 
that he was desirous of making some certain and irrevocable provision for the 
Support and maintenance of his daughters Martha, Charlotte and Sarah Jefferys, 
covenanted with Bowden and Thorn, as trustees, forthwith to settle all his real 
estate to the same uses, ends, intents and purposes as were expressed in his will, 
dated May 25, 1834; and he executed certain indentures of lease and release of 
Sept. 16 and 17, 1834, whereby, in consideration of the natural love and affection 
which he had for his three daughters, and for divers other good causes and con- 
siderations, he conveyed certain freehold hereditaments subject to the encum- 
brances affecting the same, and covenanted to surrender certain copyhold heredita- 
ments, to Bowden and Thorn, on trust, out of the rents and profits thereof to pay 
to him an annuity of £80 for his life, and after his death to sell the freehold and 
copyhold hereditaments and out of the moneys arising therefrom to pay off certain 
encumbrances, and to stand possessed of the residue of such moneys, on certain 
trusts, for the benefit of his three daughters. By the will of Sarah Jefferys, who 
died in April, 1835, all her interest under the settlement became vested in her 
two sisters. John Jefferys never surrendered the copyholds, pursuant to the 
covenant. In September, 1836, he died, having, by a will, dated Aug. 18, 1836, 
given part of the before-mentioned freehold and copyhold estates to his wife 
Isabella, who was, shortly after his death, admitted to part of the copyhold 
estates. In July, 1837, this bill was filed by Martha and Charlotte Jefferys against 
Isabella Jefferys and Bowden and Thorn, praying that the trusts of the indenture 
of Sept. 17, 1834, might be carried into execution, and that Isabella Jefferys might 
be decreed to surrender the copyholds to which she had been admitted to Bowden 
and Thorn as trustees of that indenture. By the will of Martha Jefferys, who died 
in April, 1838, all her interest under the settlement became vested in her sister 
Charlotte Jefferys, the surviving plaintiff; and Isabella Jefferys having, since the 
filing of the bill, married one Abraham Peacock, a bill of revivor and supplement 
was filed by the surviving plaintiff. 


Stuart and Koe for the plaintiffs. 
Girdlestone and O. Anderdon for the defendants Peacock and his wife. 


Wray and S. Miller for the other parties. 


LORD COTTENHAM, L.C.—The title of the plaintiffs to the freehold is com- 
plete, and they may have a decree for carrying the settlement into effect so far 
as the freeholds are concerned. With respect to the copyholds, I have no doubt 
that the court will not execute a voluntary contract; and my impression is that the 
principle of the court to withhold its assistance from a volunteer applies equally 
whether he seeks to have the benefit of a contract, a covenant or a settlement. 
As, however, the decision in Ellis v. Nimmo (1), is entitled to the highest con- 
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sideration, I will not dispose of this case absolutely without looking at a former 
case, Dillon v. Coppin (2), in which I had occasion to refer to that decision. 
Unless I alter the opinion which I have expressed, the bill must be dismissed with 
costs, so far as the copyholds are concerned. 

[Feb. 1. Hrs Lorpsurp said that he had looked at the case alluded to, and that he 
saw no reason for altering the opinion he had before expressed. | 


Bill dismissed. 


BLEWETT v. TREGONNING 


[Court or Krye@’s Bencon (Lord Denman, C.J., Littledale, Patteson and Willams, 

JJ.), June 8, 13, 16, 1835] 

[Reported 3 Ad. & El. 554; 1 Har. & W. 481; 5 Nev. & M.K.B. 234; 
4 L.J.K.B. 228; 111 E.R. 524] 
Custom—Certainty—Removal of drifted sand from private close—Impossibility 
of distinguishing sand blown in from original soil—Reasonableness—Pos- 
sibility of removal of whole soil. 

A custom to remove drifted sand from the close of another held to be void 
for uncertainty, as there could be no means of ascertaining what was sand 
blown from the seashore and what was the original soil, and also for un- 
reasonableness, as, in the absence of some limit as to the time at which the 
sand drifted into the close, the whole soil of the close might be liable to be 
removed. 


Profit @ Prendre—Creation—Creation by custom—Custom to take profit in 
alieno solo—Sand blown on close by wind. 

There cannot be a custom to take a profit in alieno solo. Accordingly, an 
alleged right to take sand which had been blown on a close by the wind held 
by Parrreson, J., to be a profit & prendre, and a custom entitling the inhabi- 
tants of the parish to come on the close and take the sand to be bad. 

Hvidence—Re-examination—Answer by witness in cross-examination—Answer 
not admissible in evidence in chief—Right to re-examine. 

Where a witness is asked in cross-examination a question, which he answers, 
he may be re-examined on the matter even though the witness’ evidence 
would not have been admissible in chief. 


Notes. Considered: Race v. Ward (1855), 4 BE. & B. 702. Distinguished: 
Earl De La Warr v. Miles, [1881-5] All E.R.Rep. 252. Referred to: Evans v. 
Rees (1841), 2 Q.B. 334; Clayton v. Corby (1844), 8 Jur. 212; Rogers v. Brenton 
(1847), 12 Jur. 263; A.-G. v. Mathias (1858), 4 K. & J. 579; Sowerby v. Coleman 
(1867), L.R. 2 Exch. 96; Brocklebank v. Thompson, [1903] 2 Ch. 844. 

As to the essential characteristics of a valid custom, see 11 Hauspury’s Laws 
(8rd Edn.), 162-167; as to the nature and creation of a profit & prendre see ibid., 
vol. 12, pp. 620-629, and as to examination of witnesses see ibid., vol. 15, 440-446. 
For cases see 17 Diaust (Repl.) 8 et seq.; 19 Dicust (Repl.) 213 et seq.; 22 Digest 
(Repl.) 451 et seq. 


Cases referred to in argument: 7 

(1) Gateward’s Case (1607), 6 Co. Rep. 59 b; 77 E.R. 344; sub nom. Smith v. _ 
Gatewood, Cro. Jac. 152; 17 Digest (Repl.) 5, 18. 

| (2) Abbot v. Weekly (1665), 1 Lev. 176; 88 E.R. 357; 17 Digest (Repl.) 15, 163. 
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(3) Fitch v. Rawling (1795), 2 Hy. Bl. 893; 126 E.R. 614; 17 Digest (Repl.) - 


1S, 260. 

(4) Stile v. Buts (1595), Moore, K.B. 411; Cro. Eliz: 484; 62 H.R. 662; 11 
Digest (Repl.) 18, 213. 

(5) Bishop of Lincoln v. Atwood (1678), 1 Freem.K.B. 101; 89 E.R. 74; sub 
nom. Bishop of Lincoln v. Alton, Hammond and Long, 8 Keb. 161; sub 
nom. Bishop of Lincoln v. Allen, Cart. 204; 17 Digest (Repl.) 20, 237. 

(6) Pain v. Patrick (1690), 8 Mod. Rep. 289; 87 E.R. 191; sub nom. Payne v. 
Partridge, 1 Show. 252; Comb. 180; Holt, K.B. 6; Carth. 191; 17 Digest 
(Repl.) 7, 38. 

Also referred to in argument : 

Grimstead v. Marlowe (1792), 4 Term Rep. 717; 100 E.R. 1263; 19 Digest 
(Repl.) 222, 1635. 

Oxenden v. Palmer (1831), 2 B. & Ad. 236. 

Livett v. Wilson (1825), 3 Bing. 115; 10 Moore, C.P. 489; 3 L.J.0.S.C.P. 186; 
130 E.R. 457; 19 Digest (Repl.) 71, 398. 

Stanley v. White (1811), 14 East, 332; 104 E.R. 630; 2 Digest (Repl.) 88, 531. 

Selby v. Robinson (1788), 2 Term Rep. 758; 100 E.R. 409; 2 Digest (Repl.) 129, 
95a. 

Tyrwhitt v. Wynne (1819), 2 B. & Ald. 554; 106 E.R. 468; 22 Digest (Repl.) 67, 
439, 

Cowlishaw v. Cheslyn (1830), 1 Cr. & J. 48; 19 Digest (Repl.) 85, 495. 

Stott v. Stott (1812), 16 East, 343; 104 E.R. 1119; 19 Digest (Rep!.) 112, 688. 

Doe d. Fenwick v. Reed (1821), 5 B. & Ald. 232; 106 E.R. 1177; 38 Digest 
(Repl.) 870, 831. 


Rule Nisi calling on the defendant to show cause why judgment should not be 
entered for the plaintiff on a plea in an action of-trespass brought by him against 
the defendant, and a rule nisi for a new trial obtained by the defendant. 

The first count was for breaking and entering a close of the plaintiff, in the 
parish of Perranzabulo in Cornwall, treading down the grass with feet, trampling the 
crass with cattle, subverting the soil, and digging up and getting sand from and out 
of the said close, and carrying away and converting it. The defendant pleaded 


ir 


that the close was contiguous to the seashore, that the sand from time immemorial _ 


had drifted and been carried by the wind from the seashore upon the plaintiff's 
close, and been there deposited, that in the parish of St. Erme there was a custom 
for all the inhabitants for the time being, who occupied lands in the parish, to 
enter the close at seasonable times, and take therefrom reasonable quantities of all 
such sand as’ had so drifted for the purpose of manuring the lands in their occupa- 
tion in the said county. The defendant justified, as an inhabitant and occupier. 
The defendant also relied on the Prescription Act, 1882, s. 1, and in his third and 
fourth pleas justified, as to trespass after Nov. 2, 1832, under an uninterrupted 
enjoyment for 30 and, alternatively, 60 years, by him and his predecessors. By his 
fifth to ninth pleas the defendant pleaded ee by the dean and chapter of epee 
Cathedral and by the Crown. 

At the trial before Witurams, J., at the Cornwall Spring Assizes in 1884, it 
appeared that the plaintiff was occupier by an underlease from a lessee of the dean 
and chapter of Exeter, of a farm called The Gear of which the locus in quo was a 
part. In the locus in quo there were certain sand hills, forming part of a line of 
sand hills called towans, one or two miles long, passing through the defendant's 
farm and extending into the adjoining lands. The towans were covered with rush 
and formed a rabbit warren: they also afforded some pasture to sheep and cattle. 
Between them and the sea, at the distance of a third of a mile, was a cliff, under 
which was the beach. If the towans were broken up, the sand, becoming loose, 
blew away and nothing remained but rock. The defendant’s witnesses stated that 
when the wind was strong from particular quarters great quantities of fresh sand 
were blown upon the locus in quo and the adjoining lands, that this was the sand 


A 


H 





K.B.] BLEWETT v. TREGONNING — 85 


taken by the parties claiming the privilege in question, and that such accumula- 
tions, by the wind, took place every year. ‘The defendant was the occupler of a 
farm called Trewaters, in the adjoining parish of St. Erme, and the plaintiff proved 
that he had taken the sand from the towans in The Gear property on May 29, 
1832—previously, therefore, to the time to which the justifications in the third and 
fourth pleas were confined. A witness for the plaintiff, on cross-examination, said 
that he recollected the occupiers of Trewaters, and of many adjacent farms in the 
same and neighbouring parishes, taking sand both from The Gear property and 
from the property of other occupiers through whose lands the line of the towans 
passed, but whether the evidence as to the taking sand from the adjoining property 
was in answer to a question put on that point by the defendant’s counsel or was 
voluntarily added by the witness to his answer to a question respecting The Gear 
property only was disputed. The plaintiff's counsel, on re-examination, asked 
whether there had not been interruptions to the taking of sand from the adjoining 
properties. This question was objected to, but the learned judge permitted it to 
be put on the ground that the evidence on cross-examination had opened the inquiry 
as to the adjoining properties. The witness then mentioned acts of interruption 
on the adjoining properties. The evidence of the several witnesses showed that 
sand had been taken, as far back as living memory went, from the locus in quo, not 
only by the occupiers of Trewaters, but by numerous occupiers in St. Krme and 
several other neighbouring parishes. No particular preference to the occupiers of 
Trewaters was shown. No commencement of the right appeared, nor unity of 
possession of the locus in quo and the farms occupied by the persons taking the 
sand. The evidence in some instances went back for more than seventy years. 

‘The learned judge, in his charge to the jury, after pointing out that the third and 
fourth pleas were inapplicable to the trespasses proved, told them that by his second 
plea the defendant contended that, by reason of his being the occupier of a 
particular messuage, he was entitled to get a reasonable quantity of sand for 
manuring his land. He added that he presumed they would expect, in order to 
sustain a plea of that description, proof that a particular farm in the parish of 
St. Erme, which was in the occupation of the defendant, should have been more 
favoured than the rest, and that he had some right peculiar to that farm exclusively. 
He then pointed out that the farmers in several adjoining parishes had indis- 
criminately claimed to get the sand, and added that, if the farm of the defendant 
was not clothed with a particular right beyond any other, the defendant’s allegation 
in the second plea was not proved. As to the issues on the fifth to tenth pleas his 
Lordship asked the jury what evidence there was of the grants alleged, and said 
that it was for the defendant to prove that in point of fact the grants were made. 
The jury returned a verdict for the plaintiff on all the issues except that on the 
tenth plea, which related to the alleged custom. On that they found for the 
defendant. 

April 18, 1834. Follett obtained a rule calling on the defendant to show cause 
why there should not be judgment for the plaintiff, non obstante veredicto, with 
1s. damages, on the tenth plea, or why the verdict obtained in the cause should not 
be set aside and a verdict be entered for the plaintiff with 1s. damages. On the 
following day, Serjeant Coleridge obtained a rule nisi for a new trial, in case the 
court should make the plaintiff's rule absolute, on the grounds of the admission 
of improper evidence and misdirection. 

June 8, 1835. Crowder and Butt, for the defendant, showed cause against the 
rule obtained by Follett, and contended that the tenth plea set out a valid custom. 
It wili be contended, on the authority of Gateward’s Case (1), that the right here 
pleaded is matter of prescription and cannot be the subject of custom, being a 
claim to take a profit in alieno solo. It is material to consider the nature of the 
thing taken, and the manner in which it becomes lodged upon the plaintiff’s soil. 
[Lirrtepate, J.—How is it possible to distinguish, for the purpose of establishing 
a custom, the sand which you allege to be drifted upon this close by the wind, from 
the sand which may be there independently of that cause, as constantly happens. 
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on closes near the sea?] The evidence showed that there may be’a case in which 


the drift sand can easily be distinguished. The coast is a peculiar one. And the 


taking of sea sand for manure on the coasts of Cornwall and Devon generally is a 
practice which has been recognised by statute, 7 Jac. 1, c. 18. [Lorp Denman, 
C.J.—Not the taking of it from another’s soil adjoining the sea-shore.] This is 
merely something which has accidentally lodged on the soil, and is not part of it or 
of its produce, as, for instance, grass eaten in right of common of pasture is. The 
sand is taken on the close instead of being collected on the sea-shore from which it 
came and where it might have been taken without objection. It is as if parties 
claimed to go upon a close for the purpose of picking up sticks, or sea-weed. The 
two distinctions laid down in Gateward’s Case (1) are, between ‘‘a charge in the 
soil of another and a discharge in his own soil,’’ and ‘‘between an interest or profit 
to be taken or had in another’s soil and an easement in another’s goil.’’ The court 
will not extend those distinctions, and here no claim is made to a profit in the soil. 
The custom falls within the same rule with that of dancing (Abbot v. Weekly (2)), 
or that of playing at lawful games (Fitch v. Rawling (3)), on the soil of another, 
which are good, though it may be said that they are attended with some injury to 
the land. The right asserted is merely that of following a chattel; it is as much an 
easement as a right of way, or the rights of exercise or amusement already referred 
to. In Stile v. Buts (4) a custom for every tenant and inhabitant in Brookbank to 
dig, have, and carry away clay in Brookbank Green was pleaded, and no objection 
taken to the custom. A custom to turn the plough upon a headland has been 
held a good justification of trespass and subversion of soil in the adjoining land for 
the purpose of turning the plough: 7 Viner’s ABRIDGMENT, p. 174, tit. Custom (P), 
pl. 4: that is a stronger case than the present. In Bishop of Lincoln v. Atwood 
(5), cited 7 Viner’s ABRIDGMENT, p. 176, tit. Custom (P), pl. 14, a custom for the 
meadow-reeve to have, for his pains in collecting the bishop’s rents, a cartload 
of hay out of the meadow in quo seems to have been allowed a good one. The 
matters of easement claimable by the inhabitants of a district, in the soil of an 
individual, first, for the enjoyment of their estates, and, secondly, for the public 
good, are enumerated in the argument of counsel against the customs set up in 
Fitch v. Rawling (38). Among them is the right ‘‘to water cattle at a certain 
watering-place:’’ and such a custom appears to be recognised in Pain v. Patrick 
(6), yet the water is more strictly the property of the individual over whose soil it 
flows than the sand is that of the person upon whose land it has drifted. There is 
no authority, and there appears no reason, for saying that the privilege here in 
question may not be claimed as well by custom as by prescription. It is as easily 
defined in the one case as the other, and not more injurious to the land-owner. 
The plea limits the custom to a reasonable quantity and seasonable times: and a 
distinct line is drawn as to the persons entitled. 

Follett, for the plaintiff, supporting the rule.—The argument on the other side 
assumes that the inhabitants have a right to take the sand on the seashore, but 
that shore is the soil of an individual as well as any other close, and there cannot 
be a custom to take the sand from it. If raised by the wind, the sand still belongs 
to the owner of the seashore. It is true that there is a legal right of getting sand 
for manure on the coast of Cornwall, but that is a right given by statute (7 Jac. 1, 
ce. 18), and limited to the space below high-water mark. Many of the estates on this 
coast are bordered by sand-hills, which are merely the accumulation of the sand 
blown up by the wind in the manner stated on the trial. The sand-hills, when 
bound by the rushes growing on them, are a defence against the sea and afford 
pasture, and the loosening of those hills, by destroying the rush or otherwise, is a 
serious mischief. The plea states that the sand in the first count mentioned was 
sand which had been and was ‘‘from time to time before any of the said times 
when, etc.’’ drifted by the wind from the seashore ‘unto, into, and upon the said 
close in which, etc., and there deposited and left;’’ and it asserts a right in the 
inhabitants to enter the close and take away reasonable quantities “of all such sand 
as had been and was so drifted and carried unto, into, and upon the same, and there 
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deposited*and left.’’ There is, therefore, a privilege claimed of taking any sand, 
without limit, which may at any time, no matter how long since, have been drifted 
on the coast. The same pretention might be set up as to every field in that part of 
the county. If they may take one portion of the sand, they may take the whole; 
all the neighbouring soil has originally come by drifting, or, if not, no one can 
distinguish, after a time, what part of it has or has not so originated. The vague- 
ness alone would make such an allegation of custom inadmissible. The rule is not 
merely that a custom to take part of the soil is bad, but that there cannot be a 
custom to take a profit from the soil. Such a right may be prescribed for in a que 
estate, but a prescriptive claim may be released and got rid of; a custom cannot. 
The cases cited from Viner’s ABRIDGMENT cannot all be sustained, if it is to be 
supposed that in each of them the distinction between a custom and a prescription 
is kept sight of. But it is evident that in some instances the two are spoken of 
promiscuously. The custom, as it is termed, that a man, having agisted his cattle 
in a park, shall, in time of a great snow, for necessity, cut the branches of the 
oaks for them, is an example of this. A privilege so claimed could not be the subject 
of a custom. It may be laid down generally, that there cannot be a valid custom 
to do an injury to another’s soil, or take a profit in it. A custom to hang nets may 
be good, but a case is cited in 7 Viner’s ABRIDGMENT, p. 178, tit. Customs (C.), 
pl. 2, where a custom for all the men of Kent, when they fish in the sea, to dig 
in the land adjoining and pitch stakes to hang their nets to dry, was held bad, as 
“contrary to common right and reason.’’ [He was stopped. | 


LORD DENMAN, C.J.—It is clear that this cannot be a good custom. ‘The 
sand, the article claimed, is a part of the soil, and inseparable from it. If there 
were a distinction capable of being ascertained, there must surely be a limitation 
of the alleged right, as to time. It cannot be said that the inhabitants may take 
the sand which has drifted, at any distance of time; that would place the whole 
soil at the mercy of any person claiming under the custom. 


LITTLEDALE, J.—The right as here claimed is at any rate attended with great 
uncertainty. It would apply to many places which are not separated from the 
seashore by hedges, and where all the soil has been thrown up from the seashore, 
and in such cases the custom, as alleged, might go the length of taking the whole 
away. But, independently of this, sand, even if blown into an enclosed field of 
grass or corn, becomes soil. Of what is soil in general composed? Many things 
enter into it which are brought artificially or by accident, and the moment they 
are so brought they become part of the soil. The inhabitants themselves in this 
case allege that they carry away the sand to manure their lands; by using it 
as such manure they would make it part of their own soil; and thus they claim, by 
their treatment, to make it soil, or no soil, as they think proper. This plea is 
an attempt to get rid of the necessity of stating a prescription and the facts neces- 
sary to support a prescriptive claim by alleging a custom for the occupiers of 
tenements within the parish to do something within the close, each for the benefit 
of his particular tenement. I think the plea cannot be supported. 





PATTESON, J.—It is clear that there cannot be a custom to take a profit in 
alieno solo. This evidently is a profit, since the parties take the sand to manure 
their own lands. Then is it not in alieno solo? That is denied, because it is con- 
tended that the taking is not in the soil. But the claim is clearly to take a part of 
the ground; whether sand be blown in, or mud lodged, it is part of the close when 
once upon the land. A distinction may be attempted between the sand lately 
drifted, and the other soil of the close, and, where the sand forms a considerable 
mound, it may be easy to say that the upper part is drifted, but if that part were 
removed, and the lower arrived at, it would be impossible to distinguish. I am, 
however, of opinion that when anything in the nature of soil is blown or lodged 
upon a man's close, it is part of the close, and he has a right to it against all the 
world. This, therefore, was a claim of profit to be taken in alieno solo, 
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WILLIAMS, J.—I am of the same opinion. The custom alleged is uncertain, 
indefinite, and absurd. In point of fact there can be no rule for ascertaining in a 
case like this what is sand blown from the seashore and what is the original soil. 
And, in law, I do not see how there could be any such custom as this. 


Rule absolute for judgment non obstante veredicto. 


June 13, 1835. Follett for the plaintiff, showed cause against the rule for a 
new trial.—The evidence of interruptions on lands adjoining The Gear property was 
properly admitted. The defendant, in cross-examination, obtained the fact that 
the usage contended for by him had prevailed on a part of the towans not compre- 
hended in The Gear property, and the plaintiff was entitled to meet that fact by 
showing that the usage had not been acquiesced in. But, even if this evidence 
were not admissible, its reception could be no ground for a new trial. The only 
effect of it was to weaken the evidence, not of the right upon the locus in quo, 
but of the general usage, but the jury found in favour of the general usage, and, 
therefore, against the evidence to which the objection is made. The verdict was 
against the party giving the evidence which is questioned. : 

Crowder and Butt for the defendant, supporting the rule.—As to the admissibility 
of the evidence. The defendant’s case, in support of the prescription, was simply 
that the user existed in the locus in quo, but the witness, on cross-examination, 
being asked as to this user, chose to add that as to which no question was asked, 
namely, that it existed elsewhere. This has not the character of evidence given 
by the defendant, and the plaintiff was, therefore, not entitled, in re-examination, 
to show the interruptions of the user elsewhere. [Wuu1ams, J.—I am perfectly 
satished that the evidence, as to the user elsewhere, came out in answer to 
questions from the defendant’s counsel.] But not to questions respecting the user 
elsewhere. As to the argument that in fact the custom was found in favour of the 
defendant, it is plain that the evidence of any interruption was likely to prejudice 
the other parts of his case. 


LORD DENMAN, C.J.—The question is whether the evidence was properly 
received. It was shown that persons not proprietors of the defendant’s farm had 
taken sand in places besides the locus in quo. It is clear that this proof came out 
on the cross-examination of the plaintiff’s witness, but it is suggested that this was 
thrown in voluntarily by the witness, and that, therefore, the defendant is not 
bound by it as his own evidence. It did, however, come in, and the plaintiff was, 
therefore, entitled to pursue it unless the defendant got it struck out, and that was 
not done. The re-examination, therefore, might properly take place as it did. 
Indeed, it seems rather more probable that the evidence was given in answer to a 
question from the defendant’s counsel than otherwise, although that is a fact not 
agreed upon at the Bar. 


LITTLEDALE, J.—As to the evidence, the proof respecting the adjoining land 
was brought out upon the defendant’s cross-examination. If the witness threw that 
in voluntarily, the defendant might have had it expunged from the judge’s notes. 





PATTESON, J.—With respect to the question whether the evidence was im- 
properly admitted, I confess that I felt considerable doubt till I heard the state of 
the case at the time when it was admitted. No name is given to the close in the 
declaration, so there was nothing to draw the judge’s attention to the fact that it 
was called The Gear property, and the learned judge says that, in fact, he had, 
at that time, no notion that this was the distinctive name of the close, but thought 
that the name designated some extensive district. Had it appeared that the cross- 
examination of the defendant went only to show that other persons exercised the 
right, on this close, I should have thought the evidence in question was not let in. 
But, when it was left on the judge’s notes that the user had been in other places, 
that, however it got upon the notes, let in the re-examination. If it arose from the 
voluntary evidence of the witness, it should have been expunged, for an adverse 
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witness cannot let in evidence against a party, on cross-examination by him, 
which he could not give in chief: but here I must take it that the defendant, in 
some way or other, let in the evidence in cross-examination : no fault, therefore, was 
committed in receiving the evidence on re-examination. Counsel for the plaintiff 
urges that, even supposing the admission to have been improper, no harm was done; 
and it does appear that the defendant was not, in fact, prejudiced. What the con- 
sequence of that would be, I will not say. 


WILLIAMS, J., dealt with his summing-up at the trial. 


Rule for new trial discharged. 


MUSKETT v. HILL AND ANOTHER 


[Court or Common Pueas (Tindal, C.J., Bosanquet and Coltman, JJ.), June 12, 
1839] 


[Reported 5 Bing.N.C. 694; 7 Scott, 855; 9 L.J.C.P. 201; 
132 E.R. 1267] 


Licence—Assignment—Licence to get and take away minerals—Assignable 
interest. 
By an indenture dated Aug. 18, 1835, the defendants granted to the assignors 
a licence to mine for tin within certain lands and to carry away and convert 
to their use the mineral gotten. By an indenture made in 1886 between the 
assignors and the plaintiff the assignors assigned to the plaintiff their rights 
and interests under the licence of 1835. 
’ Held: the indenture of 1835 operated, not merely as a licence, but, being a 
licence to get and take away the minerals gotten, also as a grant, and as such 
carried an interest which was assignable. 


Licence—Determination—Notice of determination for breach of covenant—Need 
for definite and sufficient notice. 

An indenture granting to the grantees licences to mine and carry away the 
minerals gotten contained a proviso that “‘if there shall be any failure . . . by the 
grantees ...to keep six able miners constantly employed in driving the 
adits or sinking the deepest level. ..and notice in writing shall be fixed 
within [the premises] that the grantors intend to avoid the licences hereby 
granted because of such failure .. . then after the expiration of one month... 
it shall be lawful for the grantors to re-enter. . . and after such re-entry all the 
licences ... shall be conclusively determined...’’. There having occurred 
a breach of the above provision the grantors gave the grantees notice that 
unless they kept six miners at work the grantors would, on the expiration 
of a month, re-enter and determine the licences. 

Held: if a notice had been given to the effect that a breach of covenant had 
been actually committed and in consequence the grantors had elected to deter- 
mine the licences at the end of the month the interest of the grantees would 
have been put an end to, but the notice given contained no intimation of an 
election to determine the licences on account of the forfeitures which had been 
incurred, but only on the happening of a contingency which might or might not 
take place; if a further breach were committed the grantors might waive it 
or not at their election; and, therefore, the notice was indefinite and insufficient. 


Notes. Considered: Re Ellenborough Park, Re Davies, Powell v. Maddison, 
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[1955] 8 All E.R. 667. Referred to: Watson v. Spratley (1854), 10 Exch. 222; 


Martyn v. Williams (1857), 1 H. & N. 817; Newby v. Harrison (1861), 1 John. & H. 


393; Bailey v. Stephens (1862), 12 C.B.N.S. 91; Ahern v. Bellman, Sedgwick v. 
Ahern (1879), 48 L.J.Q.B. 681; Heap v. Hartley (1889), 42 Ch.D. 461; Smelting 
Co. of Australia v. I.R.Comrs., [1896] 2 Q.B. "170s British Actors Film Co. v. 
Glover, [1918] 1 K.B. 299. 

As to licences to work mines, see 26 Hanspury’s Laws (8rd Edn.) 444-446; and 
for cases see 83 Diaest (Repl.) 834 et seq. 


Cases referred to: 

(1) Doe d. Hanley v. Wood (1819), 2 B. & Ald. 724; 106 E.R. 529; 19 Digest 
(Repl.) 214, 1573. 

(2) Thomas v. Sorrell (1673), Vaugh. 380; 1 Lev. 217; 1 Freem.K.B. 85, 1387; 
3 Keb. 264; 124 E.R. 1098, Ex. Ch.; 19 Digest (Repl.) 214, 1571. 

(3) Palmer’s Case (1601), 5 Co. Rep. 24 b; 77 E.R. 87; sub nom. Basset v. May- 
nard, Cro. Eliz. 819; sub nom. Maynard v. Basset, Moore, K.B. 691; 39 
Digest (Repl.) 610, 1232. 

(4) Grantham v. Hawley (1615), Hob. 182; 80 E.R. 281; 39 Digest (Repl.) 610, 
1229. 

(5) Curtis v. Spitty (1835), 1 Bing.N.C. 756; 1 Hodg. 153; 1 Scott, 787; 4 
L.J.C.P. 2386; 181 E.R. 1809; 81 Digest (Repl.) 448, 5754. 

(6) Ricketts v. Salwey (1819), 2 B. & Ald. 860; 1 Chit. 104; 106 E.R. 898; 11 
Digest (Repl.) 48, 689. 


Also referred to in argument: 

Norway v. Rowe (1812), 19 Ves. 144; 34 E.R. 472, L.C.; 38 Digest (Repl.) 749, 
236. 

Chetham v. Williamson (1804), 4 East, 469; 102 E.R. 910; sub nom. Cheetham v. 
Williamson, 1 Smith, K.B. 278; 33 Digest (Repl.) 837, 965. 

Flight v. Glossopp (18385), 2 Bing.N.C. 125; 1 Hodg. 263; 2 Scott, 220; 4 
L.J.C.P. 268; 182 E.R. 50; 31 Digest (Repl.) 151, 2898. 

Spencer’s Case (1583), 5 Co. Rep. 16 a; 77 E.R. 72; 31 Digest (Repl.) 158, 2907. 

Bally v. Wells (1769), Wilm. 341; 8 Wils. 25; 97 E.R. 180; 31 Digest (Repl.) 154. 
2919. 

Holmes v. Buckley, 1 Eq. Cas. Abr. 27. 

Webb v. Russell (1789), 3 Term Rep. 393; 100 E.R. 639; 81 Digest (Repl.) 240, 
3744, 

Brewster v. Kitchin (1697), 1 Ld. Raym. 817; Carth. 488; Comb. 424, 466; 5 
Mod. Rep. 868; 12 Mod. Rep. 166; 1 Salk. 198; 3 Salk. 340; 91 E.R. 1108; 
89 Digest (Repl.) 228, 988. 

Milnes v. Branch (1816), 5 M. & S. 411; 105 E.R. 1101; 31 Digest (Repl.) 240. 
3745. 

Harker v. Birkeck (1764), 3 Burr. 1556; 1 Wm. Bl. 482; 97 E.R. 978; 33 Digest 

(Repl.) 784, 559. 

Jones v. Hill (1817), 1 Moore, C.P. 100; 7 Taunt. 392; 129 E.R. 156; 31 Digest 
(Repl.) 396, 5244. 

Philpott v. abiianen (1829), 6-Bing. 104; 3 Moo. & P..320; 7 L.J-0.8 028 248; 
130 E.R. 1219; 48 Digest 870, 3154. 

R. v. Lidney (1733), Burr.S.C. 1; 2 Stra. 950- 

R. v. Herstmonceaux (Inhabitants) (1827), 7 B. & C. 551; 1 Man. & Ry.K.B. 426; 
61.J.0.8.M.C. 35; 108 E.R. 828; 31 Digest (Repl.) 46, 2052. 

Doe d. Bryan v. Bancks (1821), 4 B. & Ald. 401; 106 E.R. 984; 31 Digest (Repl.) 
524, 6471. 

Rede v. Farr (1817), 6 M. & S. 121; 105 E.R. 1188; sub nom. Reid v. Parsons, 
2 Chit. 247; 31 Digest (Repl.) 524, 6470. 

Roberts v. Davey (1833), 4 B. & Ad. 664; 1 Nev. & M.K.B. 4433.2 Lid K.B,. 141; 
110 E.R. 606; 81 Digest (Repl.) 524, 6475. 

Doe d. Cox v. Roe (1802), 4 Esp. 185, N.P.; 81 Digest (Repl.) 495, 6207. 
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Doe d. Hinde v. Vince (1809), 2 Camp. 256, N.P.; 31 Digest (Repl.) 489, 6147. 

Doe d. Duke of Bedford v. Kightley (1796), 7 Term Rep. 63; 101 H.R. 856 ; 
31 Digest (Repl.) 499, 6242. 

Doe d. Lord Huntingtower v. Culliford (1842), 4 Dow. & Ry.K.B. 248; 31 Digest 
(Repl.) 499, 6243. 

Palgrave v. Windham (1719), 1 Stra. 212; 98 E.R. 478; 18 Digest (Repl.) 835, 
814. 

Skinner v. Gunton (1669), 1 Saund. 228; 2 Keb. 478; 1 Vent. 18; T.Raym. 176; 
85 E.R. 249; 42 Digest 986, 159. 

Roe d. Goatly v. Paine (1810), 2 Camp. 520, N.P.; 81 Digest (Repl.) 354, 4843. 

Doe d. Morecraft v. Meux (1825), 4 B. & C. 606; 7 Dow. & Ry.K.B. 98; 4 
L.J.0.8.K.B. 4; 107 E.R. 1185; 31 Digest (Repl.) 354, 4845. 

Doe d. Rankin v. Brindley (1832), 4 B. & Ad. 84; 1 Nev. & M.E.B. 1; 2-4.d.4.45 
7; 110 E.R. 387; 31 Digest (Repl.) 557, 6764. | 

Doe d. De Rutzen v. Lewis (1886), 5 Ad. & El. 277; 2 Har. & W. 162; 6 Nev. & 
M.K.B. 764; 5 L.J.K.B. 217; 111 E.R. 1170; 81 Digest (Repl.) 516, 6390. 

Earl of Cardigan v. Armitage (1823), 2 B. & C. 197; 8 Dow. & Ry.K.B. 414; 107 
E.R. 356; 33 Digest (Repl.) 856, 1074. 

Kinlyside v. Thornton (1776), 2 Wm. Bl. 111; 96 E.R. 657; 81 Digest (Repl.) 231, 
3657. 

Harker v. Birkbeck (1764), 3 Burr. 1556; 1 Wm. BI. 482; 97 E.R. 978; 383 Digest 
(Repl.) 784, 559. 


Rule Nisi obtained by the plaintiff to enter judgment on a plea of the defendants 
in an action of trespass. 

By an indenture dated Aug. 18, 1835, and made between the defendant Hill, of 
the first part, the defendant Tozer, of the second part, and certain persons of the 
name of Setree and Stacy, of the third part, the defendants granted to Setree and 
Stacy, their executors, administrators, and assigns, licence and authority to mine 
and search for, or cause to be raised, sought for, brought to grass, and made 
merchantable, all tin and tin ore within certain lands therein described, and to 
carry away the said minerals and convert them to their own use, for twenty-one 
years from Feb. 13, 1835. The plaintiff, in his declaration, set out an assignment 
by indenture, executed by Stacy in June, 1886, and by Setree on July 27 of that 
year, of the rights and interests of Setree and Stacy to him (the plaintiff) and 
said that he afterwards commenced the exercise and enjoyment thereof, but while 
he was engaged in using and exercising the same the defendants wrongfully 
obstructed and prevented him from using or enjoying the said licence, authority, 
and privileges, by dispossessing and expelling him and his workmen and forcibly 
preventing and hindering them from having any access to, or in any manner 
working, mining, or seeking for, the tin or other minerals. 

The defendants referred to the following proviso in the indenture of 1835 : 


“Provided always, that if there shall be any failure or breach by the grantees 
or their assigns in the performance of any of the covenants—and as respects 
the covenant No. 1, a failure after notice so to work, to keep six able miners 
constantly employed in driving the adits or sinking the deepest level, shall 
be considered one of the breaches thereof—and notice in writing shall be fixed 
within the limits aforesaid that the grantors intend to avoid the licences 
hereby granted because of such failure or breach; then after the expiration of 
one month from the affixing such notice, and as often as the same shall happen 
—notwithstanding the waiver of any prior forfeiture—it shall be lawful for the 
grantors to re-enter...And after such re-entry all the licences... shall be 
conclusively determined and avoided.”’ 


The covenant referred to as covenant No. 1 was in substance a covenant, constantly 
and bona fide to mine and search for all lodes, veins, and strata of metallic 
minerals within the limits, and effectually to work according to the laws of 
good mining. The defendants also pleaded in their first three pleas that the 
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indenture of assignment was not the deed of Setree and Stacy; that the rights, 
shares, and interests of Setree and Stacy did not, nor did any of them, become 
vested in the plaintiff; nor did the plaintiff commence the exercise and enjoyment 
of the same; nor was he at the time of the committing of the grievances complained 
of, employed in using or enjoying the same. 

By their fourth plea the defendants stated that during the term granted, to wit 
on Jan. 1, 1836, and from thence until April 6, and the affixing of the notice 
as after mentioned, Setree and Stacy did not nor would constantly and bona fide 
mine and search for, all lodes, etc., of minerals, and so set out a breach of covenant, 
and that the covenant during all the time aforesaid continued and remained 
broken; and that thereupon the defendants during the continuance of the said 
term, to wit, on April 6, 1836, caused notice in writing to be affixed within the 
limits, to wit on a certain whim (being the principal erection or building within 
the limits), and thereby gave notice to Setree and Stacy and all others whom it 
might concern, so to work, and that, unless they did thenceforth keep six able 
miners constantly employed in driving the adits and sinking the deepest level 
within the limits, and also in all other respects work all lodes, veins, and strata 
of all metallic minerals within the limits according to the true intent and meaning 
of the covenant, and observe and perform all other the covenants in the indenture 
of 1835 contained on the part of Setree and Stacy, the defendants would, in pur- 
suance of the proviso, aiter the expiration of one month from the affixing of the 
notice within the limits aforesaid re-enter into the premises and determine all the 
authorities by the indenture to them granted and demised, and eject and expel 
from the same limits all persons claiming under the authority of the indenture. 
It was then averred, that Setree and Stacy did not, nor did the plaintiff or any 
other person, from and after the affixing of such notice, keep six able miners 
constantly employed in driving the adits, or making the deepest levels within the 
limits, nor work nor search for minerals, according to the true intent and meaning 
of the indenture and of the covenants, provisoes, and agreements therein contained, 
but that they wrongfully failed so to do for a longer time than one month after 
the affixing of the notice. The defendants further said that after the expiration of 
one month from the affixing of the notice, six able miners not having been kept 
and employed by any person or persons and the covenant being so broken, they, 
in pursuance of the power contained in the indenture, entered into the premises 
granted, re-possessed them as absolutely forfeited, and determined the licences and 
authorities. | 

At the trial in 1888 before Lorp Denman, C.J., at Launceston Assizes, a verdict 
was found for the plaintiff on the first three pleas and for the defendants on the 
fourth but, the defendants having taken out a summons to have the verdict entered 
for them on the third, it was agreed between the counsel on both sides that the 
court should decide upon that question, as well as upon the other, which the 


G 


plaintiff intended to raise, as to the sufficiency of the fourth plea: and Serjeant - 


Bompas, for the plaintiff, moved for judgment non obstante veredicto, on the 
fourth plea, on the ground that the notice there set forth was not a notice 
absolutely to determine the lessee’s interest in the mine, but merely a conditional 
notice that the interest should be determined unless six miners were employed; 
that it was uncertain whether such notice would be acted on, or waived, and that, 
according to the proviso, the only answer to the plaintiff’s declaration would be 
a notice that the lessor had actually determined the lessee’s interest. 

A rule nisi having been granted, 

Serjeant Wilde, Erle, Crowder and Butt for the defendants, showed cause against 


the rule. 
Bompas and Barstow for the plaintiff, supported the rule. 


Cur. adv. vult. 


June 12, 1839. TINDAL, C.J., delivered the following judgment of the court.— 
Upon the trial of the cause, the plaintiff had a verdict on the first three issues 
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and the defendants on the fourth, and thereupon a rule nisi was obtained on the 
behalf of the plaintiff for judgment non obstante veredicto by reason of the insuf- 
ficiency of the fourth plea, or for a new trial, on the ground that the evidence 
did not warrant the finding of the jury on the fourth issue. On showing cause, it 
was insisted by the defendants that they were entitled to have had a verdict on the 
third plea, on two grounds—first, because the interest granted to Setree and Stacy 
was not assignable by law; secondly, because the expulsion complained of took place 
as it was alleged, before the execution by Setree of the deed of assignment, though 
after the execution thereof by Stacy. It was further insisted on their part that 
the fourth plea contained a sufficient answer to the plaintiff’s action, and that the 
evidence was sufficient to support the verdict. 

The first point, therefore, which presents itself for our consideration is whether 
the interest conveyed to Setree and Stacy was capable of being assigned. No 
authority was cited to show that the interest was not assignable, but Doe d. Hanley 
v. Wood (1) was relied on as establishing that the grant from the defendant Hill 
operated strictly and merely as a licence, and it was contended that a licence was, 
in its nature, personal and not assignable. In the case referred to the indenture 
relied on did not, perhaps, substantially differ from that now under discussion, 
and that indenture was held not to amount to a demise of the mine so as to entitle 
the grantee to maintain an ejectment, and it was in that case said by the court 
to be 


‘‘nothing more than a grant of a licence to search and get (irrevocable, indeed, 
on-account of its carrying an interest), with a grant of such of the ore as 
should be found or got, the grantor parting with no estate or interest in the 
mines, metals, and minerals.’’ 


Assuming this description of the instrument to be correctly applicable to the deed 
now under consideration, it is to be observed that the deed in this case operates 
not merely as a licence, but as a grant also; and this view is conformable to what 
is laid down in Thomas vy. Sorrell (2), where it is said (Vaugh. at p. 351): 


‘‘A dispensation or licence properly passes no interest, but only makes an 
action lawful which without it had been unlawful; as a licence to go beyond 
the seas; to hunt in a man’s park; to come into his house; are only actions 
which, without licence, had been unlawful. But a licence to hunt in a man’s 
park, and carrying away the deer killed to his own use; to cut down a tree 
in a man’s ground, and to carry it away the next day after to his own use; 
are licences as to the acts of hunting and cutting down, but as to the carrying 
away the deer killed, and tree cut down, they are grants.”’ 


That such a grant to a man and his assigns carries an interest which is assignable, 
appears from Palmer’s Case (3). In that case, Sir Thomas Palmer being seized 
in fee of a wood, bargained and sold to one Cornforth and his assigns, 600 cords 
of wood, to be taken by the assignment of Sir Thomas Palmer. Cornforth assigned 
his interest to the plaintiff, and the first resolution in the case was that Cornforth 
had an interest which he might assign over, and not a thing in action or a possibility 
only. Grantham v. Hawley (4) leads to a similar conclusion. 

At this point of the argument various cases were cited in order to establish the 
point that the deed in question did not convey such an interest that a covenant 
relating to it would run with the interest so as to bind the assignee or to entitle 
him to take advantage of it. As to that point it is sufficient to say that it is not 
the question now before us, and the only point for our consideration is whether 
the interest was capable of being assigned. It is not unworthy of observation that 
it is so treated and considered by the parties themselves, as there is an express 
proviso in the original grant, that the licences and authorities shall be assignable 
by deed, among other modes of assignment. 

We come now to the second ground on which the defendants insisted that they 
were entitled to a verdict on the third plea. The material facts were that after 
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the deed of assignment had been executed by Stacy, but before it was executed 


by Setree, the defendant entered into the possession of the mine and turned the 
workmen out; and evidence was given of a subsequent general refusal to allow 
the plaintiff or his workmen to enter for the purpose of mining. The contention 
on behalf of the defendants was that at the time of the wrong complained of the 
interest of Stacy only had been assigned, and not the interest of both parties, and, 
consequently, that the assignment as alleged was disproved. To make out this 
point, Curtis v. Spitty (5) was relied on as being in point. On the part of the 
plaintiff, it was maintained that, however the case might be in an action founded 
on contract, it was different in an action of tort, and Ricketts v. Salwey (6) was 
relied on, where it was said by Apgorr, C.J. (2 B. & Ald. at p. 868) : 


“The general rule of pleading in cases of tort is, that it is sufficient if part only 
of the allegation stated in the declaration be proved, provided that what is 
proved affords a ground for maintaining the action, supposing it to have been 
correctly stated as proved.” 


But it was further urged by him that the action in this case was brought for 
preventing the plaintiff from using and enjoying the licences and authorities, not 
only by dispossessing and expelling the plaintiff and his workmen, but also by 
forcibly preventing and hindering him and his servants from having access to, or in 
any manner working the mine; that the allegation in the plea that the rights and 
shares of Setree and Stacy did not, nor did any of them, become vested in the 
plaintiff does not point to any particular time; and that it is sufficient to support 
the verdict on this plea, for the plaintiff, if any substantial ground of action accrued 
after the assignment was executed by Setree and Stacy. It appears to us that 
this latter view is correct, and that the facts proved agree with the pleadings in 
the present case, and, there having been a subsequent general refusal to allow 
the plaintiff and his workmen to enter and search for ore, this issue seems to us 
to have been properly found for the plaintiff. 

[His Lorpsurp dealt with a point under the old practice which no longer calls 
for report, and continued:] The questions which arise on the other issues being 
decided in the plaintiff’s favour, it remains to consider whether the fourth plea is 
sufficient in point of law. That depends upon whether the notice set out in the 
fourth plea was a sufficient notice so as to determine the interest created by the 
first-mentioned indenture. It is admitted that a forfeiture had been incurred 
and that the grantor was entitled to determine the grant by giving a proper notice. 

If a notice had been given to the effect that a breach of covenant had been 
actually committed, and that, in consequence thereof, the grantor had elected 
to determine the grant at the end of a month, no question could have arisen but 
that the interest of the grantee had been put an end to. He would have had a 
month’s time to remove his machinery, and at the end of that time he must have 
quitted the premises. The notice actually given contains no intimation of an 
election to determine the grant on account of the forfeitures which had been 
incurred, but only upon the happening of a certain contingency which might or 
might not take place—that is to say, if a further breach of covenant should be 

-committed, he, the grantor, would enter after the expiration of a month from the 
affixing of the notice. 

It is obvious, that the two notices directed by the proviso are, in their nature, 
essentially different. It is one thing to say: You have committed a breach, and, 
therefore, I will turn you out at the end of a month. It is quite another thing 
to say: If you shall at any time hereafter commit a forfeiture, I will turn you 
out at the expiration of a month after such forfeiture. Where an act has been 
done, or omitted to be done, by the grantee, whereby a forfeiture has been incurred, 
it is in the power of the grantor to waive the forfeiture or to take advantage of it, 
and the object of requiring a notice to be given seems to be that a month’s time 
may be allowed to the grantee to remove his goods after the grantor has definitively 
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elected to vacate the grant at a fixed and definite day. But the notice that has 
been given in this case binds the grantor to nothing. If a further breach of covenant 
is committed, he may waive it, or not, at his election; the grantee does not know 
whether he is to quit or not, or at what time he is to quit. To hold this notice 
to be sufficient would be in effect to deprive the plaintiff of the whole benefit of the 
clause in question. We think, therefore, that the notice was insufficient. 


Judgment for plaintiff. 


TYSON v. SMITH 


[Court or Excarguer Cuamper (Tindal, C.J., Bosanquet, Coltman and 
Vaughan, JJ., Parke, Alderson and Gurney, BB.), December 3, 1838, 
January 9, 1839] | 

[Reported 9 Ad. & El. 406; 1 Per. & Dav. 807; 1 Will. Woll & H. 749; 
8 J.P. 65; 112 E.R. 1265] 

Custom—Essential characteristics—Certainty—Reasonableness—Commencement 
at time immemorial—Uninterrupted continuance. 

To give validity to a custom—which (per Trypau, C.J.) has been well 
described to be a usage which obtains the force of law, and is, in truth, the 
binding law, within a particular district or at a particular place, of the persons 
and things which it concerns—it must be certain, reasonable in itself, com- 
mencing at time immemorial, and continued without interruption. 


Custom—Reasonableness--Contrary to common law—Prejudice to interests of 
private person, but benefit to community—Benefit to individual, but contrary 
to public good. 

A custom is not unreasonable merely because it is contrary to a maxim or 
rule of the common law. Nor is a custom unreasonable because it is prejudi- 
cial to the interests of a private person if it be for the benefit of the common- 
wealth, as the custom to turn the plough upon the headland of another, in favour 
of husbandry, or to dry nets on the land of another, in favour of fishing. On 
the other hand, a custom which is contrary to the public good or injurious or 
prejudicial to the many, and beneficial only to some particular person, is 
repugnant to the law of reason. 

Custom—Reasonableness—Finding that unreasonable custom void—Duty of court 
—Need to be satisfied that inconvenience be real, general, and extensive. 
If an alleged custom is said to be void because it is inconvenient in a high 

degree in its enjoyment, and, therefore, unreasonable, the court must look at 
the probabilities of the case, and be satisfied that the inconvenience is real, 
general, and extensive before it holds bad on that ground a custom which a jury 
have found to exist and to have been acted on from beyond the time of legal 
memory. 


Notes. Distinguished: Elwood v. Bullock (1844), 6 Q.B. 383; Sowerby v. Cole- 
man (1867), L.R. 2 Exch. 96. Considered: London Corpn. v. Cox (1867), L.R. 2 
H.L. 237. Explained: Mills v. Colchester Corpn. (1867), L.R. 2 C.P. 476. 
Referred to: Lloyd v. Jones (1848), 6 C.B. 81; Dunraven v. Llewellyn (1850), 14 
Jur. 1089; Race v. Ward (1855), 4 E. & B. 702; Bradburn v. Foley (1878), 8 
C.P.D. 129; Mercer v. Denne, [1904-7] All H.R.Rep. 71; Wolstanton, Ltd. Ne 


Duchy of Lancaster v. Newcastle-under-Lyme Borough Council, [1940] 3 All- 


H.R. 101: 
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As to custom, its essential characteristics and creation, see 11 Hatssury’s Laws 
(3rd Edn.) 160 et seq.; and for cases see 17 Dicesr (Repl.) 8 et seq. 


Cases referred to: , 

(1) Tanistry Case (1608), Dav. Ir. 28; 17 Digest (Repl.) 8, *12. 

(2) Fitch v. Rawling (1795), 2 Hy. BI. 393; 126 E.R. 614; 17 Digest (Repl.) 15, 
165. 

(3) Bennington v. Taylor (1700), 2 Lut. 1517; 125 E.R. 835; 83 Digest (Repl.) 
466, 163. = 

(4) R. v. Burdett (1697), 1 Ld. Raym. 148; 91 E.R. 996; 33 Digest (Repl.) 473, 
270. 

(5) Grimstead v. Marlowe (1792), 4 Term Rep. 717; 100 E.R. 1268; 11 Digest 
(Repl.) 35, 468. 

(6) Northampton Corpn. v. Ward (1745), 2 Stra. 1238; 1 Wils. 107; 93 E.R. 
1155; 383 Digest (Repl.) 471, 248. 


Also referred to in argument: 

Baker v. Brereman (1685), Cro. Car. 418; 79 E.R. 964; 17 Digest (Repl.) 15, 
159. 

Abbot v. Weekly (1665), 1 Lev. 176; 83 E.R. 357; 17 Digest (Repl.) 15, 163. 

Blundell v. Catterall (1821), 5 B. & Ald. 268; 106 E.R. 1190; 25 Digest (Repl.) 
8, 48. 

Badger v. Ford (1819), 8 B. & Ald. 153; 106 E.R. 618; 11 Digest (Repl.) 44, 
613. 

Arlett vy. Ellis (1827), 7B. & C. 346°-9 Dow. & Ry.K.G. 80775 LO. Ke. 
801; 108 E.R. 752; 11 Digest (Repl.) 41, 560. 

Earl of Manchester v. Vale (1666), 1 Saund. 23; 85 E.R. 25; 11 Digest (Repl.) 
Pa 2 

Potter v. North (1669), 1 Lev. 268; 2 Keb. 518, 517; 1 Saund. 846; 1 Vent. 383; 
83 E.R. 400; 11 Digest (Repl.) 14, 146. 

Heddey v. Wethouse (1598), Moore, K.B. 474; Cro. Eliz. 558, 591; 78 E.R. 803, 
834; 383 Digest (Repl.) 467, 179. 

Hix v. Gardiner (1614), 2 Bulst. 195; 80 E.R. 1062; 17 Digest (Repl.) 12, 100. 

Cocksedge v. Fanshaw (1779), 1 Doug.K.B. 119; 99 E.R. 80; affirmed sub nom. 
Fanshaw v. Cocksedge (1788), 3 Bro. Parl. Cas. 690; 17 Digest (Repl.) 7, 43. 

Holloway v. Smith (1742), 2 Stra. 1171; 93 E.R. 1106; 388 Digest (Repl.) 467, 

75. 

R. v. Starkey (1837), 7 Ad. & El. 95; 2 Nev. & P.K.B. 169; Will. Woll. & Dav. 
502; 6 L.J.K.B. 202; 1 J.P. 265; 1 Jur. 672; 112 E.R. 406; 33 Digest (Repl.) 
461, 119. 

Clarkson v. Woodhouse (1782), 5 Term Rep. 412, n.; 3 Doug.K.B. 189; 101 


E.R. 231; affirmed (1786), 38 Doug.K.B. 194, Ex. Ch.; 17 Digest (Repl.) 5, 


US ae : 


Appeal by the plaintiff from a verdict and judgment entered for the defendant 
at Cumberland Assizes in an action of trespass for breaking and entering plaintiff's 
close, treading down the grass, and placing and erecting stalls, posts, booths and 
tables on the said close, and continuing them without the leave of the plaintiff. 

The defendant, who was a victualler, pleaded an ancient custom that at stated 
times of the year every victualler was entitled to enter on that part of the commons 
and waste ground of the manor of Westward, in Cumberland, which the lord of 
the manor appointed for holding certain fairs, and, for the more conveniently 
carrying on his trade, to erect a booth and stall, to put posts and tables there, and to 
keep and continue the booth, stall, posts, and tables so erected thenceforth until 
a, reasonable time after the last of the fairs, yielding and paying therefor to the lord 
the sum of 2d., when lawfully demanded. WHe said that the close in which the 
alleged trespass had occurred was part of the said commons or waste grounds, and 
had been appointed by the Earl of Egremont, the lord for the time being, as the 
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place for holding the fairs. He also relied on an award of commissioners under 
an Inclosure Act by which they appointed to Lord Egremont forty acres from the 
commons and waste grounds mentioned in the Act for the purpose of holding fairs 
thereon annually, according to ancient custom, of which forty acres the close in 
which it was alleged that the trespass complained of had taken place was part, and 
he averred that, from the time of the making of the award every victualler had 
been used as of right to erect a booth, stall, etc., as stated in his earlier plea. 
The plaintiff traversed the existence of the customs set forth in these pleas. 

At the trial before Lorp ApincER, C.B., at the Cumberland Summer Assizes, 
1835, a verdict was found for the defendant on the issues relating to the custom, 
and for the plaintiff on all the other issues. A rule was obtained in the Queen’s 
Bench to enter judgment for the plaintiff non obstante veredicto, which was dis- 
charged in Easter Term, 1837. Judgment having been entered in that court for 
the defendant, the plaintiff appealed to the Exchequer Chamber. 


W. H. Watson for the plaintiff.—The custom relied on by the defendant is bad. 
The description of persons by whom it is to be enjoyed is unlimited, for the words 
“every liege subject of this realm exercising the trade or calling of a victualler’’ 
would comprehend any one who chose to sell victuals. The custom here is not 
even limited to those who have exercised the trade for any given time. If the mean- 
ing be that anyone may use the land for the purpose of the trade, then the plea is 
bad, for that right would be, not by custom, but general law, supposing it to exist 
at all. Customs must in their nature be confined to individuals of a particular 
description, and what is common to all mankind, can never be claimed as a 
custom. Here, it is true, the custom is to be exercised only in a particular place, 
but, as it is to be exercised by all the liege subjects, the objection applies. In 
Brooke's ABRIDGMENT many rights are called customs which are by common law, 
such as the right to turn a plough upon the headland which is matter of general law : 
per Brian, C.J., Brooxe’s ABRIDGMENT, Customes, 51. ‘‘A custom which may be 
general, and extend to all the subjects in England, and is not warranted by, but 
contrary to the common law, is void:’’ 7 VINER’s ABRIDGMENT, p. 189, Customs 
(H), pl. 30. Further, the custom, as here set out, is incompatible with the 
existence of the fair. From 2 Co. Inst. 219, 220, it appears that fairs were con- 
sidered to be of great importance for the purpose of affording the means of selling 
and purchasing. The owner himself could grant for stalls only so much soil as 
would leave room for the market: Rh. v. Burdett (4). But, as this custom is 
pleaded, stalls might be erected to any extent. The right to go on the land of 
another is an easement. ‘This is in the nature of a profit & prendre, which cannot 
be claimed by custom; Grimstead v. Marlowe (5). The land is broken to fix the 
posts; the owner loses his land, and the consequence arises which was suggested 
by LirrteTon, J., in Year Boox, Mich. 8 Edw. 4, 18 B., pl. 80, that all the use of 
the land might be taken from the owner: for this there must, at least, be a 
prescription. It may perhaps be contended here that the record does not show 
any digging in the soil: but it shows, at any rate, as complete an exclusion from 
the land as that would. In fact, however, the language of the declaration clearly 
implies a breaking of the soil. It is important to keep in view the distinction 
between a claim to set up stalls on paying stallage, and a claim to enter the land 
for the purposes of the fair. Tolls are not necessarily incident to a fair, though by 
custom or charter they may be claimable by the lord, but stallage is a right in the 
owner of the soil, not in the character of lord of the fair, to take compensation for 
the use of his land, and such stalls cannot be erected, merely as incidental to the 
fair, without license from the owner of the soil. 


_ Cresswell for the defendant.—It appears by reference to the Inclosure Act that 
the legislature has recognised the market, with the custom attached to it. The — 
court, after verdict, will hold the custom good, if it be capable of any explanation 
which will make it legal. It does not follow, from there being now no apparent 


reason for a custom, that there never was. It is said that the custom here is 
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unrestrained. But it is confined to a particular class, victuallers. The parties 
must be victuallers before they exercise the right. It is said that any one may 
become a victualler, but the same objection might be made to almost any limitation, 
as inhabitants of a town. It is also objected that the custom is bad as against the 
lord. But the lord has a recompense, the sufficiency of which cannot be discussed 
by the court. It is true that there is no common law right to erect a stall in the 
fair, but that the lord’s licence must be had (Northampton Corpn. v. Ward (6)), but 
the lord might have granted it at any time, with or without remuneration and that 
would have been a good origin of a custom. If a custom may exclude the owner 
of the soil for one month, why not for two? If the time be very great, that may 
be a good reason for disbelieving the existence of such a custom in fact, but not for 
holding the custom bad. It is attempted to put this right on the footing of a profit 
a prendre, but it is more in the nature of an easement; nothing is taken from the 
soil. The objection that the public may possibly be excluded by the erection of 
stalls might as strongly be urged against placing crates of earthenware, or letting 
cattle stand. 


Cur. adv. vult. 


Jan. 9, 1838. TINDAL, C.J., delivered the following judgment of the court.— 
In this case, the issues raised on the pleas relating to an alleged custom, which go 
to the whole action, have been found for the defendant below, and judgment has 
been given thereon accordingly in his favour. This appeal is brought to reverse 
that judgment on the ground that the custom set forth in those pleas, upon which 
the whole of the defendant’s justification rests, is unreasonable, and, therefore, bad 
in law. 

The pleas begin by stating the existence of a fair by prescription to be held on 
some part of the commons and waste grounds of the manor of Westward, in the 
county of Cumberland, to be appointed for that purpose by the lord of the manor, 
on Monday after the feast of Pentecost in every year, and afterwards on each alter- 
nate Monday until the feast of All Souls, and then allege a custom within the manor 
that every liege subject of the realm exercising the trade or calling of a victualler, 
at a reasonable time before the first day of the fair, has been used and accustomed, 
and of right ought, to enter upon that part of the commons or waste ground which 
has been set out for holding of the fair, and, for the more conveniently carrying 
. on his trade, to erect a booth and stall, to put and place posts and tables there, and 
to continue the same so erected, put, and placed until a reasonable time after the 
last of the fairs so holden, yielding and paying therefor to the lord of the manor 
for the time being the sum of 2d., when lawfully demanded. The plea then pro- 
ceeds to justify, under this custom, the trespasses alleged to have been committed. 
The existence of the prescriptive right to the fair is admitted upon the pleadings, 
and nothing is traversed but the existence of the custom, which custom is found by 


the jury. The question before us is, therefore, whether the custom is a good . 


custom, or unreasonable, and consequently void in law. 

It is an acknowledged principle that to give validity to a custom—which has been 
well described to be a usage which obtains the force of law, and is, in truth, the 
binding law, within a particular district or at a particular place, of the persons and 
things which it concerns: see Tanistry Case (1)—it must be certain, reasonable in 
itself, commencing from time immemorial, and continued without interruption. Of 
these several requisites to the validity of a custom, the only one which is brought 
in question on the present occasion is whether the custom is reasonable or not, 
and this is a question which it belongs to the judges of the land to determine. 

The question what customs are reasonable and what are not, is one upon which 
the. books are not altogether silent. A custom is not unreasonable merely because 
it is contrary to a particular maxim or rule of the common law, for ‘‘consuetudo ex 
certa causa rationabili usitata privat communem legem’”’ (Co. Lirr. 113 a); as the 
custom of gavelkind and borough English, which are directly contrary to the law 
of descent, or, again, the custom of Kent, which is contrary to the law of escheats 
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[gavelkind and other customary modes of descent were abolished by the Law of 
Property Act, 1922, Sched. 12 (d)]. Nor is a custom unreasonable because it 1s 
prejudicial to the interests of a private man, if it be for the benefit of the common- 
wealth, as the custom to turn the plough upon the headland of another, in favour 
of husbandry, or to dry nets on the land of another, in favour of fishing and for the 
benefit of navigation. On the other hand, a custom that is contrary to the public 
good, or injurious or prejudicial to the many, and beneficial only to some particular 
person, is repugnant to the law of reason, for it could not have had a reasonable 
commencement, as a custom set up in a manor on the part of the lord that the 
commoner cannot turn in his cattle until the lord has put in his own, is clearly bad, 
for it is injurious to the multitude, and beneficial only to the lord: Yrar Boox, 
Trin. 2 Hen. 4, fol. 24 B, pl. 20. So a custom that the lord of the manor shall 
have £3 for every pound breach of any stranger: 21 Hen. 4; or that the lord of 
the manor may detain a distress taken upon his demesnes, until fine be made for 
the damage, at the lord’s will: Lrrr. s. 212. In all these, and many other instances 
of similar customs which are to be found in the books, the customs themselves are 
held to be void on the ground of their having had no reasonable commencement, 
but as being founded in wrong and usurpation, and not on the voluntary consent 
of the people to whom they relate. 

But the reasonableness of the custom in the present case is not impeached on any 
ground of this nature. The present custom is, in fact, in favour of the many; 
and the only party against whom it is set up, and by whom it is now opposed, 
is the lord of the manor. The grounds upon which this custom is contended to be 
void on the present occasion appear to be reducible to three. First, that it is so 
general that it ceases to be a custom, or pleadable as such, but is part of the com- 
mon law; secondly, that, by reason of its generality and extent, it cannot be 
carried into execution, and cannot, therefore, be considered as a reasonable custom ; 
and, lastly, that the right claimed amounts to a profit 4 prendre out of land, and 
cannot, therefore, be claimed as a customary right. 

As to the first objection, admitting, for the purpose of argument, that a custom 
which would comprehend within it all the liege subjects of the Crown would be 
bad on the ground of its amounting to the common law, we think the custom before 
us is not of that description. For in the present custom there are three restrictions 
which necessarily limit its generality. The parties who claim the benefit of it 
must be victuallers; they must be victuallers coming to keep the fair; and they 
must come at the precise period of the year at which the fair is fixed. Under the 
description of victuallers mentioned in the custom, we cannot consider that very 
large body of persons to be comprehended who, in ancient times, appear to have 
been classed under that designation by the statutes referred to in the argument. 
But we think the plea must be taken to speak in the language of the time at which 
it is pleaded, and, as the only term used is that of a victualler, it must be under- 
stood those only are comprehended who are now so termed, that is, persons 
authorised by law to keep houses of entertainment for the public. This removes 
the case at once from the application of Fitch v. Rawling (2), where the custorn 
comprehended all the liege subjects of the Crown being in the parish at any time. 

It is said the number of these victuallers may be so large, and the space occupied 
by each so great, as that the whole portion of the common set out for the fair may 

. . ’ . 
be taken by them in exclusion of the rest. If this argument were to prevail, it is 
manifest that it would be equally applicable with respect to every particular 
branch of traders who frequent the fair. The sellers of corn, or of cattle, the 
persons who deposit their cloth, the dealers in earthenware, and the hike, might 
with equal show of reason be stated by possibility to become occupiers of the whole 
ground to the exclusion of the rest. It is obvious that this is not an argument 
against the custom being reasonable in its original commencement, or against the 
prescription for the fair being a reasonable prescription: it is an objection only to 
the mode of exercising the rights so claimed, whether under the custom or the pre- 
scription. An inconvenience of this description will provide its own remedy: if it 
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occurs once, it will not be likely to occur again. It is in the highest degree im- 


probable that it should ever occur at all. A little previous inquiry will at all times 
prevent its recurrence. And in Bennington v. Taylor (8), where it was contended 
that a prescription was uncertain, and, therefore, void, which claimed toll for a 
stall, and the land prope et circa stallam, etc., the objection was not allowed, for 
this, it was said, ‘‘shall be ascertained by the common usage of the fair.’’ These 
are precisely the points of consideration to which the judges must advert when 
called upon to determine whether the custom is void or not. It is not void as being 
against law, and, if alleged to be void because inconvenient in a high degree in its 
enjoyment, and, therefore, unreasonable, they must look to the probabilities of the 
case, and be satisfied that the inconvenience is real, general, and extensive, before 
they hold a custom bad upon that ground, which a jury have found to exist and to 
have been acted upon from beyond the time of legal memory. 

As to the objection that this is a bad custom as against the owner of the soil, 
and that all the authorities confine a claim under a custom to matters of easement 
only, whereas this is a matter of profit in alieno solo, inasmuch as the soil must 
be disturbed by the erection of the stall—admitting this to be the case, yet the 
distinction between this custom and others to which reference was made is, that 
it gives a certain profit to the owner of the soil for the use of the same, and 
whether that is a full compensation or not is not the question. At the early time at 
which this custom originated, it may have been a profit to the lord, and at all 
events it may have been an object to him with respect to the profits of his fair to 
give encouragement to those who would erect booths and stalls for the entertain- 
ment of strangers coming to the fair. It is clear that a prescription for a certain 
toll by way of stallage is good, notwithstanding toll and stallage are different things, 
as was held in Bennington v. Taylor (8), and, if the lord of the fair can justify 
distraining for such toll under a prescription, there seems no reason why the person 
who uses the stall on payment of the toll, and who cannot prescribe either in a 
que estate or in himself and his ancestors, being a stranger, should not justify under 
such a custom as the present. 

The custom, in fact, comes at last to an agreement which has been evidenced 
by such repeated acts of assent on both sides from the earliest times, beginning 
before time of memory and continuing down to our own times, that it has become 
the law of the particular place. We, therefore, think the custom set out on the 
pleadings is a good custom, and affirm the judgment of Queen’s Bench. 


Appeal dismissed. 
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DAVIES v. HUMPHREYS 


[Court or Excuequer (Parke, Alderson, Gurney and Maule, BB.), Michaelmas 
Term, 1839, Hilary Term, 1840] 


[Reported 6 M. & W. 153; 9 L.J.Ex. 263; 4 Jur. 250; 
151 E.R. 361] 


Limitation of Action—Guarantee—Action by surety against principal debtor for 
reimbursement—Time of accrual—Part payment by surety of guaranteed 
debt. 

There is no rule of law which requires a surety to pay the whole debt before 
he can call for reimbursement by the principal debtor. Therefore, a right of 
action against the principal debtor for money had and received accrues to a 
surety as soon as a part payment has been made by him. 





Limitation of Action—Guarantee—Action by surety against co-surety for con- 
tribution—Time of accrual. 

The right of a surety to sue a co-surety for contribution accrues when in 

the circumstances of the case it becomes clear that he has paid more than his 
share of the guaranteed debt. 


Evidence—Document—Promissory note—Endorsement acknowledging payment— 
Admissibility to prove further facts stated in endorsement—Identity of 
principal debtor. 

By a promissory note, E. H., W. D., and J. H., jointly and severally 
promised to pay to J. EK. £300, with interest. W. D. having afterwards paid 
J. KX. £280 on account of the note, J. Ei. made the following endorsement 
upon it: ‘“‘Received of W. D. the sum of £280, on account of the within note, 
the £300 having been originally advanced to #. H.’’ In an action brought by 
W. D. against J. H., to recover contribution from him as a co-surety, 

Held: the endorsement was admissible evidence of the truth of the whole 
statement in it, and, therefore, was admissible to prove, not only the payment 
of the £280, but also that the £300 was originally advanced to K. H. as 
principal, and, consequently, J. H. was a co-surety. 


Notes. Considered: Doe d. Kinglake v. Beviss (1849), 7 C.B. 456; Percival v. 
Nanson (1851), 7 Exch. 1. Approved: Re Snowdon, Hx parte Snowdon (1881), 
17 Ch.D. 44. Considered: Wolmershausen v. Gullick, [1891-4] All E.R.Rep. 
740; Stirling v. Burdett, [1911] 2 Ch. 418. Referred to: Pitt v. Purssord (1841), 
8 M. & W. 538; Kemp v. Finden (1844), 12 M. & W. 421; Batard v. Hawes, 
Batard v. Douglas (1853), 2 E. & B. 287; Littlewood v. George Wimpey & Co. and 
B.O.A.C., [1953] 2 All E.R. 915. 

As to a surety’s rights against the principal debtor and against a co-surety, see 
Hauspury’s Laws (8rd Edn.), vol. 18, pp. 474 et seq., and as to limitation of actions 
by a surety see ibid., vol. 24, pp. 216, 217. For cases see 26 Digest (Repl.) 124 
et seq., 82 Dicrst (Repl.) 390-893. 


Cases referred to: 

(1) Higham v. Ridgway (1808), 10 East, 109; 103 E.R. 717; 22 Digest (Repl.) 93, 
709. 

(2) Doe, Lessee of Reece v. Robson (1812), 15 East, 82; 104 E.R. 756; 22 Digest 
(Repl.) 94, 716. 

(3) Cowell v. Edwards (1800), 2 Bos. & P. 268; 126 E.R. 1275, 26 Digest (Repl.) 
149, 1094. 

(4) Craythorne v. Swinburne (1807), 14 Ves. 160; 83 E.R. 482, L.C.; 26 Digest 
(Repl.) 145, 1063. 

(5) Ex parte Gifford (1802), 6 Ves. 805; 31 E.R. 1318, L.C.; 26 Digest (Repl.) 
143, 1046. 
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Also referred to in argument: 

Gleadow v. Atkin (1833), 1 Cr. & M. 410; 8 Tyr. 289; 2 L.J.Ex. 153; 22 Digest 
(Repl.) 94, 718. , 

Noe d. Brune v. Rawlings (1806), 7 East, 279; 8 Smith, K.B. 254; 103 E.R. 107; 
22 Digest (Repl.) 93, 714. 

Barker v. Ray (1826), 2 Russ. 68. 

Chambers v. Bernasconi (1831), 1 Cr. & J. 451; 1 Tyr. 385; 9 L.J.0.S:Fix. 125; 
148 E.R. 1499; 22 Digest (Repl.) 46, 295. 

Middleton v. Melton (1829), 10 B. & C. 817; 5 Man. & Ry.K.B. 264; 8 
L.J.O.S.K.B. 248; 109 E.R. 467; 22 Digest (Repl.) 102, 805. 

Dering v. Earl of Winchelsea (1787), 1 Cox, Eq. Cas. 818; 29 E.R. 1184; sub 
nom. Deering v. Earl of Winchelsea, 2 Bos. & P. 270; 20 Digest (Repl.) 
269, 140. 

Slade’s Case (1602), 4 Co. Rep. 91a; 76 E.R. 1072; sub nom. Slade v. Morley, 
Moore, K.B. 488; Yelv. 21; sub nom. Morgan v. Slade, Moore, K.B. 667. 
Rudder v. Price (1791), 1 Hy. BI. 547;,126 E.R. 314; 6 Digest (Repl.).28, 154. 
Cooke v. Whorwood (1671), 2 Saund. 337; 2 Keb. 767; 85 E.R. 1135; 2 Digest 

(Repl.) 603, 1309. 

Rothery v. Munnings (1830), 1 B. & Ad. 15; 8 L.J.0.8.K.B. 886; 109 E.R. 693; 

32 Digest (Repl.) 398, 240. 


Rules Nisi for nonsuit and to increase damages in actions on a promissory note. 

In or about November, 1827, the daughter of the plaintiff, W. Davies, married 
the defendant, Evan Humphreys, the son of John Humphreys, who was then the 
tenant of a farm called Coed, in Carmarthenshire. The plaintiff gave his daughter 
on her marriage £100 and some household furniture, and John Humphreys gave up 
to the defendant, his son, the lease of Coed, together with the stock and imple- 
ments (which were valued at £1,150), on the understanding that the defendant 
should pay him the sum of £800, by paying down the sum of £400, and giving his 
undertaking for the other £400. ivan Humphreys handed over to his father the 
£100 which he received with his wife, and they both applied to the plaintiff to make 
up the other £300. This the plaintiff declined doing, but he agreed, that on the 
lease of Coed being deposited with him as a security, and on their procuring the 
money from a relative of theirs, one John Evans of Altycadno, he would join with 
them as their surety in a promissory note for the amount. On Dec. 27, 1827, the 
plaintiff, the defendant, and John Humphreys met, and, one Thomas Jones, an 
attorney, being sent for, he drew up a promissory note, which was signed by them 
and witnessed by him. It was in the following terms: 


“£300.” 

‘‘On demand we do hereby jointly and severally promise to pay to Mr. John 
Evans, of Altycadno, or order, the sum of three hundred pounds, with lawful 
interest for the same. Value received. As witness our hands this 27th day of 


December, 1827. 


(Signed) Evan HumpHRreys, 
Witness, Of Coed, Llandifilog. 
THoMAS JONES, W. Davies, Mamaurge. 
Attorney, Caermarthen. JoHN Humpureys.”’ 
Endorsed. 


“The principal money or sum of three hundred pounds is not to be called in, 
or recovered, or paid up, unless six months’ previous notice is given of the in- 
tention of so doing in writing. 

‘Received one year’s interest, paid to the 27th of December, 1829.”’ 


On Dec. 81, 1831, the plaintiff paid £280 on account of the £300, and John Evans 
put the following endorsement on the promissory note: 


‘Received of Mr. William Davies the sum of £280 on account of the 
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written note, the £300 having been originally advanced to Mr. Evan 
Humphreys.” | 


In June and July, 1832, the plaintiff paid to John Evans a further £28 10s. ‘on 
account of note and interest,’’ and in January, 1833, he paid him the balance 
owing on the note. 

At the trial of the action, which came before Coturipce, J., at the Carmarthen- 
shire Spring Assizes, 1839, no evidence was given of the payee’s applying to the 
defendant or to John Humphreys for payment, but it was proved that he applied to 
the plaintiff, and that the plaintiff made the payments, the receipts for which were 
endorsed on the note, on the days stated in those receipts. The amount of principal 
and interest due on the note was paid by the plaintiff more than six years before 
the commencement of the present action with the exception of £380, which was paid 
within that period. 

Two grounds of defence were relied upon at the trial—(i) that the payments were 
made by the plaintiff as a gift to his son-in-law and not as a loan; and (ii) that the 
Statute of Limitations was a bar to all except the £30. The learned judge left it 
to the jury to say whether the transaction was a gift or a loan; and told them that, 
in his opinion, the statute barred all but the sum paid within the six years, but 
should they be of opinion that it was a loan, he would reserve leave to the plaintiff 
to move to increase the damages from £30 to £300, in case this court should be 
of opinion that he was wrong in point of law. The jury found for the plaintiff, 
damages £30. In Easter Term, 1839, Chilton obtained a rule pursuant to the 
leave reserved. 

In the action by the plaintiff against John Humphreys, which was also an action 
of indebitatus assumpsit for money paid and on an account stated, the pleas were 
the same as in the other action, viz., non assumpsit, and the Statute of Limita- 
tions. In this action, however, the plaintiff, by his particulars of demand, stated 
that he brought his action to recover £165, being the half of £330, which he had 
been obliged to pay as principal and interest due on the promissory note, made 
by the plaintiff and defendant and one Evan Humphreys, but signed by the plain- 
tiff and the defendant as sureties for the said Evan Humphreys, towards the pay- 
ment of which said sum of £830, so paid by the plaintiff, the defendant, as such 
co-surety, was Hable to contribute one moiety. On the trial of this cause, at the 
same assizes, the facts of the case appeared to be the same as those detailed in the pre- 
ceding case against Evan Humphreys, except that Evan Humphreys was himself 
called as a witness for the defendant John Humphreys, and stated that the money was 
borrowed of John Evans of Alt-y-Cadno, at the plaintiff’s request, for his daughter, 
and to enable the witness (her husband) to pay his father for the stock of the farm 
left at Coed. It was objected, on the part of the defendant, that there was no 
evidence to show that the plaintiff signed the note as co-surety with the defendant, 
as stated in the particulars of demand, except the endorsement on the note that the 
money was originally advanced to Evan Humphreys, and that that endorsement 


_ was inadmissible for that purpose. The learned judge overruled the objection, but 


gave the defendant leave to move to enter a nonsuit, should the court above be of a 
different opinion. The questions left by him to the jury were: (i) Were the plain- 
tiff and defendant co-sureties with Evan Humphreys, or was the plaintiff a prin- 
cipal?; and (ii) Was the money advanced by the plaintiff as a gift, or advanced on 
his credit by way of loan? The judge told the jury that he thought the Statute of 
Limitations precluded the plaintiff from recovering more than £15, a moiety of the 
sum paid by him within the six years next before the commencement of the action. 
In answer to the first question, the jury found that the plaintiff and defendant were 
co-sureties, and to the second, that the money was advanced as a loan only. Their 
verdict was accordingly taken for the plaintiff for £15 damages, the learned judge 
giving the plaintiff leave to increase the verdict, either to £30 or £150, if the court 
above should be of opinion that he was entitled to recover either of those sums. 
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In Easter Term, 1839, EH. V. Williams and Chilton, obtained cross-rules, the former 
for a nonsuit, and the latter to increase the damages to £30 or £150. 


Chilton and Evans for the plaintiff, showed cause against the rule for a nonsuit 
and supported the rules to increase the damages in both actions. 

iH. V. Williams and Nicholl for the defendants, supported the rule for a nonsuit 
and showed cause against the rules to increase the damages. 


Cur. adv. vult. 


Michaelmas Term, 1839. PARKE, B., delivered the following judgment of the 
court.—In these cases actions were brought by the plaintiff, one of the makers of a 
joint and several promissory note, dated Dec. 27, 1827, for the sum of £300, with 
interest, to recover from the two other makers, Evan Humphreys and John 
Humphreys, a part of the money paid by him to the payee, he having paid the 
whole. In the action against Evan Humphreys, the plaintiff claimed the whole, 
alleging that the defendant was the principal debtor. Against the defendant John 
Humphreys, he claimed a moiety of what he had paid, alleging that the defendant 
was a co-surety. There were two pleas—non assumpsit, and the Statute of 
Limitations—and on the trial at the Spring Assizes, before my brother CoLERIDGE, 
it appeared that the plaintiff had paid the whole of the debt and interest, of which 
the sum of £380 only was paid within six years before the commencement of the 
suit, the residue having been discharged before. For this sum the plaintiff 
recovered against van Humphreys, leave being reserved by the learned judge to 
move to increase the amount to the whole sum paid; against John Humpbreys, 
the plaintiff recovered a moiety of £30, and permission was also given to move to 
increase that verdict. 

In the latter action an objection was taken on the trial ‘that the plaintiff was 
confined, by the particulars of his demand, to a claim against the defendant as 
co-surety, and that on the evidence there was no proof of his being a co-surety. 
To obviate this objection the plaintiff relied on a receipt, endorsed on the back 
of the note by the payee (since deceased), acknowledging the payment by the plain- 
tiff of £280, on account of the £300, “‘the £300 having originally been advanced to 
Evan Humpbhreys.’’ It was objected that this receipt was inadmissible for the 
purpose of showing that the money was so advanced but the learned judge received 
it, reserving liberty to move to enter a nonsuit. Rules were granted on both 
sides. These several points were discussed at the sittings after last term, before my 
brothers ALDERSON, GuRNEY, Mave, and myself, and time was taken by the court 
to consider them. 

It will be most convenient first to dispose of the last question, That the receipt 
was evidence of the fact of the payment which it admitted in every case in which 
the proof of payment would be relevant was not disputed, but it was denied that 
the whole entry would be admissible to show that the £800 was advanced to 
Evan Humphreys, and certainly, if this point were now, for the first time, to be 
decided, it would seem more reasonable to hold that the memorandum of a receipt 
of payment was admissible only to the extent of proving that a payment had been 
made and the account on which it had been made, and that it would have the same 
effect only that proof by parol of like payment would have had. In the case of 
stewards’ books, the receipts of money as rent would be equivalent to the proof 
of payment of money as rent, and establish the title of the person receiving it, 
and the like. But the authorities have gone beyond that limit, and the entry of a 
payment against the interest of the party making it has been held to have the effect 
of proving the truth of other statements contained in the same entry, and con- 
nected with it, as in Higham v. Ridgway (1), where the memorandum of the pay- 
ment of the midwife’s charge for attending a birth was held to be evidence of the 
date of the birth, and Doe, Lessee of Reece v. Robson (2), where the entry of 
charges paid for a lease, as drawn on a certain day, was held to be evidence that the 
lease was so drawn, which the proof by an eye-witness of the same payment, on 
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A account of such charges, would not have been; and there are other cases to the 
same effect. 

Without overruling these cases (and we do not feel ourselves authorized to do so), 
we could not hold the memorandum in question not to be admissible evidence of the 
truth of the whole statement in it, and, consequently, to be evidence, not merely 
that £280 was paid by the plaintiff to the payee, as for a debt due from Evan 

B Humphreys as principal, but also of the fact that the debt was due from Evan 
_Humphreys to him. The effect of the evidence was for the jury, to whom the 
question was properly left on this and the parol testimony in the cause, whether 
he was the principal debtor or not, and no fault is found with their verdict. 
The rule, therefore, for a nonsuit must be discharged. 
On the other hand, the rule for increasing the amount of the verdict against 
C: Evan Humphreys, the principal, must also be discharged, for it is clear that each 
sum the plaintiff, the surety, paid, was paid in ease of the principal, and ought to 
have been paid in the first instance by him, and that the plaintiff had a right of 
action against him the instant he paid it, for so much money paid to his use. 
However convenient it might be to limit the number of actions in respect of one 
suretyship, there is no rule of law which requires the surety to pay the whole debt 
D before he can call for reimbursement. The consequence is that the plaintiff’s right 
of action against the principal must be limited to the full amount of all the pay- 
ments within six years, and, this being the amount for which the verdict was 
taken, the rule to enter a verdict for a larger sum must be discharged. Against 
the co-surety the case is different—the court will give it further consideration. 


In Hilary Term, 1840, the following judgment was delivered in the second 
action. 


PARKE, B.—This was an action by the plaintiff against the defendant, his co- 
surety on a promissory note, dated Oct. 27, 1827, for the sum of £800, with 
interest, to recover a moiety of the whole amount which he had paid to the payee. 
A rule granted in this case, as well as one which was granted in another action on 

F the same note against the principal, was argued in the sittings after Trinity Term. 
In the course of the last term, the court disposed of the rule in the latter action, and 
the question arises: At what time does the right of one co-surety to sue the other 
for contribution arise? 

This right is founded, not originally upon contract, but upon a principle of equity, 
though it is now established to be the foundation of an action, as appears by 

G Cowell v. Edwards (8), and Craythorne v. Swinburne (4), though Lorp Enpon has, 
and not without reason, intimated some regret that the courts of law have assumed 
a jurisdiction on this subject on account of the difficulties in doing full justice 
between the parties. What, then, is the nature of the equity upon which the 
right of action depends? Is it that when one surety has paid any part of the debt, 
he shall have a right to call on his co-surety or co-sureties to bear a proportion of 

H the burden, or that, when he has paid more than his share, he shall have a right 
to be reimbursed whatever he has paid beyond it? Or must the whole of the debt 
be paid by him or some one liable, before he has a right to sue for contribution at 
all? 

We are not without authority on this subject, and it is in favour of the second 
of these propositions. Lorp Eupon, in Ex parte Gifford (5), states that sureties 

] stand with regard to each other in a relation which gives rise to this right, among 
others, that, if one pays more than his proportion, there shall be a contribution for a 
proportion of the excess beyond the proportion which, in all events, he is to pay 
and he expressly says: 





“Unless one surety should pay more than his moiety, he would not pay 
enough to bring an assumpsit against the other.”’ | 


This appears to us to be very reasonable, for, if a surety pays a part of the debt 


only, and less than his moiety, he cannot be entitled to call on his co-surety who 


4 


Sida 


106 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


might himself subsequently pay an equal or greater portion of the debt; in the A 
former of which cases, such co-surety would have no contribution to pay, and in the 
latter he would have one to receive. In truth, therefore, until the one has paid 
more than his proportion, either of the whole debt, or of that part of the debt which 
remains unpaid by the principal, it is not clear that he ever will be entitled to 
demand anything from the other and before that he has no equity to receive a 
contribution, and, consequently, no right of action, which is founded on the equity B 
to receive it. Thus, if the surety, more than six years before the action, have paid 
a portion of the debt, and the principal has paid the residue within six years, the 
Statute of Limitations will not run from the payment by the surety, but from 
the payment of the residue by the principal, for until the latter date it does not 
appear that the surety has paid more than his share. The practical advantage of 
the rule above stated is considerable, as it would tend to multiplicity of suits, and to C 
a great inconvenience, if each surety might sue all the others for a rateable pro- 
portion of what he had paid the instant he had paid any part of the debt. But, 
whenever it appears that one has paid more than his proportion of what the sureties 
can ever be called upon to pay, then, and not till then, it is also clear that such 
part ought to be repaid by the others, and the action will he for it. It might, 
indeed, be more convenient to require that the whole amount should be settled D 
before the sureties should be permitted to call upon each other, in order to prevent 
multiplicity of suits—indeed, convenience seems to require that courts of equity 
alone should deal with the subject—but, the right of action having been once 
established, it seems clear that when a surety has paid more than his share, every 
such payment ought to be reimbursed by those who have not paid theirs, in order 
to place him on the same footing. E 
If we adopt this rule, the result will be, that here, the whole of what the plain- 
tiff has paid within six years will be recoverable against the defendant, as the 
plaintiff had paid more than his moiety in the year 1831; and consequently the rule 
must be absolute to increase the amount of the verdict from £15 to £80. 


Rules accordingly. F 


R. v. FROST AND OTHERS 


[MonmourH SprciaL Commrsston (Tindal, C.J., Parke, B., and Williams, J.), 
December 10, 11, 31, 1839, January 1, 2, 3, 4, 6, 7, 8, 9, 16, 1840] 


[Court or Excunqunr (Lord Denman, C.J., Tindal, C.J., Lord Abinger, O.B., H 
Littledale, J., Parke, B., Bosanquet, J., Alderson, B., Patteson, J., Gurney, 
B., Williams, Coleridge, Coltman, Erskine and Maule, JJ., and Rolfe, B.), 
January 25, 1840] 


[Reported 9 C. & P.129,162; 2 Mood.C.C. 140; 4 State Tr.N.S.85, 461; 
1 Town. St. Tr. 1; Gurney’s Reps. 749; 169 E.R. 56] i 


Criminal Law—Treason—Levying war against Sovereign within the Realm—In- 
surrection—Need to prove force and object of general nature. 

To constitute the treason of levying war against her Majesty within the 
Realm there must be an insurrection, there must be force accompanying that 
insurrection, and the object of it must be of a general nature. 

Observations of the Attorney-General (Sir James Campbell) on the offence of 
levying war against the Sovereign in the Realm. 

See post pp. 110-113. 
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Criminal Law—Property taken from prisoner after arrest—No part of proof 
against him—Return of property to prisoner. 

Where property has been taken from a person who is arrested and charged 
with a criminal offence and it is established that the property forms no part of 
the proof against him the court will direct that the property be returned to him. 

See post p. 109. 


Criminal Law—Trial—Juror—Challenge—Time for challenge—As juror comes to 
book to be sworn—When taking of oath is begun. 

Where, on a criminal trial, it is sought to challenge a juror, the challenge 
must be made as the juror comes to the book before he is sworn. ‘The moment 
the oath is begun it is too late to challenge. The oath is begun by the juror 
taking the book, having been directed by the officer of the court to do so, but 
if he takes the book without such direction the right of challenge is not affected. 

See post pp. 109, 110. 

Criminal Law—Conspiracy—Evidence—Admissibility of evidence against prisoner 
of acts of other conspirators—Adoption of those acts by prisoner—Acts ante- 
cedent to conspiracy charged. 

On an indictment for conspiracy there are two modes in which evidence is 
rendered admissible. One is first to prove a conspiracy and then the acts of 
other conspirators are admissible against the prisoner. The other is to prove 
the acts of the conspirators, and thus prove the conspiracy, and that the 
prisoner adopted those acts. The common design may be proved by acts 
antecedent to the actual conspiracy charged as well as by subsequent acts. 

See post p. 113. 


Criminal Law—Evidence—Rebutting evidence—Admissibility—New matter aris- 
ing which prosecution could not foresee. 

On the trial of a criminal case the Crown bring forward their evidence and 
then close their case, and they cannot thereafter call further evidence to con- 
tradict the evidence given by the defence, but if any new matter arises ex 
improviso, which the Crown could not foresee, they may give evidence in 
rebuttal. 

See post p. 116. 

Criminal Law—Treason—Procedure—List of witnesses—Delivery to accused— 
Time for delivery—Objection that delivery not good—Time for taking objec- 
tion at trial—Treason Act, 1708 (7 Anne, c. 21), s. 11. 

The list of witnesses to be called by the Crown at the trial which, by the 
Treason Act, 1708, s. 11, is to be given to a person indicted for treason or 
misprision of treason must be delivered to him at the same time as a copy 
of the indictment, which copy shall be delivered to the party indicted ten 
days before the trial. Where the accused seeks to object to the delivery of 
the list as not being in accordance with s. 11 the objection should be made, 
semble, when the accused is brought up to plead. It is too late to make it 
when the first witness for the Crown is called. 

See post p. 117. 


Notes. Considered: R. v. Noble (1928), 20 Cr. App. Rep. 191. Referred to: 
Gray v. R. (1844), 6 State Tr.N.S. 117; R. v. Lacey, Cuffey and Fay (1848), 8 Cox, 
C.C. 517; R. v. Smith O’Brien (1848), 7 State Tr.N.S. 795; Mansell v. R. (1857), 
Dears. & B. 375; Dillon v. O’Brien and Davies (1887), 16 Cox, C.C. 245: R. v. Bliss 
Hill (1918), 82 J.P. 194; R. v. Day, [1940] 1 All E.R. 402. 

Criminal Law is dealt with in vol. 10 of Hanspury’s Laws (3rd Edn.) at pp. 269 
et seq.; and for cases see Diarst (Repl.), vols. 14 and 15. 
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Special Commission of oyer and terminer as to all treasons, misprisions of trea- 
song, insurrections, etc., directed to Tinpat, C.J., Parke, B., and Wiutams, J., 
and the indictment for high treason on which John Frost, Zephaniah Williams, and 
William Jones were tried included the names of nine other persons. 

Count 1 charged that in November 1839, all these twelve persons traitorously 
did levy and make war against our Lady the Queen within the Realm, and being 
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A armed did march in a warlike manner through divers towns, and, with 2,000 and 
more with offensive weapons, beset houses and force persons to march with them, 
and seize arms further to arm themselves to destroy the soldiers of the Queen 

-and to levy war against the Queen within the Realm, and thereby subvert the 
government and alter the laws by force, and did march into the town of Newport 
and make a warlike attack upon a certain dwelling-house, did fire upon the magis- 

B trates, soldiers, and constables there assembled, and did attempt and in a warlike 
manner to subvert and destroy the constitution and government of this Realm as 
by law established. Count 2 alleged that the prisoners did traitorously levy and 
make war against our Lady the Queen within her Realm. 

Count 3 charged that they traitorously 
‘‘did compass, imagine, invent, devise, and intend to deprive and depose our 

C said Lady the Queen of and from the style, honour, and kingly name of the 
imperial crown of this Realm.’’ 

In this count seven overt acts were charged—(i) that the prisoners arranged plans 

to subvert the government, and to alter the laws by force; (ii) that they conspired 

to take possession by force of the town of Newport, and to cut off all communication 
between that and other parts of the kingdom by mails, post, or otherwise; (iii) that 
they did conspire to fight with the soldiers of the Queen and attack the magistrates 
and justices of the peace and levy war against the Queen within the Realm, and 
subvert the government and change the laws by force; (iv) that they did provide 
arms and ammunition to destroy the soldiers and subjects of the Queen, and to 
levy war; (v) that they did, with 2,000 and more, march armed in a warlike manner 
along highways, towns, etc., and force persons to march with them and join them, 
and did seize arms to arm themselves; (vi) that they did, with the 2,000, march 
into the town of Newport and attack a dwelling-house, and did fire upon the magis- 
trates, soldiers, and constables therein; and (vii) that they did prepare, levy, and 
make public war against the Queen within the Realm. 

Count 4 charged that the prisoners traitorously 


1D 


“did compass, imagine, invent, devise, and intend to levy war against our 
I said Lady the Queen within the Realm, in order by force and constraint to 
compel her to change her measures and counsels.”’ 
In this count were overt acts similar to those in the third count. 
The grand jury having returned a true bill against John Frost and eleven others 
for high treason, the twelve prisoners were placed at the Bar. 
CG 30s. Mr. Owen (an attorney)—My Lord, I appear for the prisoner Zephaniah Williams, 
and I wish to make an application to have the money which was taken from him 
returned to him. 


TINDAL, C.J.—Before we can grant your application, we must know if the 
money forms any part of the proof. 

Wightman.—On the part of the Crown we have no objection to give up the money. 

TINDAL, C.J.—Then let it be so. 

On arraignment the prisoners pleaded Not Guilty. The Attorney-General said 
that he would proceed first with the trial of John Frost. 

The Attorney-General (Campbell), the Solicitor-General (Wilde), Serjeant Ludlow, 
Serjeant Talfourd, Wightman, and Talbot for the Crown. 
J Sir F. Pollock and Kelly for the prisoner, John Frost. 


On the challenge of a juror sf! the Attorney-General on behalf of the Crown, 
TINDAL, C.J. 
to the book, and before they are sworn. The moment ae oath is begun it is too 
-late, and the oath is begun by the juror taking the book, having been directed 


by the officer of the court to do so. If the juror takes the heck without authority, 
neither party wishing to challenge is to be Sg ee abe thereby. 


PARKE, B. 


'T 








g the challenge, I am of opinion that the 


110 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


prisoner or the Crown must challenge before the oath is commenced, and the 
delivery of the book to the witness is the commencement of the oath. 


WILLIAMS, J.—I think the taking of the book is as much a commencement of 
the taking of the oath as if the first two or three words of the oath had been 
uttered. 

The challenge was allowed. 


The Attorney-General, opening the case for the Crown.—This indictment against 
John Frost consists of four counts. There are two for levying war against her 
Majesty, in her Realm; the third is for compassing to depose the Queen from her 
royal throne; and the fourth is for compassing to levy war against the Queen, with 
intent to compel her to change her measures. It is probable that your attention 
may be chiefly directed to the two first counts of the indictment, for levying war 
against the Queen in her Realm. These two counts are framed upon the Treason 
Act, 1851, a statute which, if properly enforced, is to be considered a safeguard 
of the public peace and of the tranquillity of society; it is a statute neither to be 
strained nor evaded. There had been, in the reign of Edward III, complaints 
that the law of treason was vague and unknown; and, to secure the country from 
that miserable state, this statute was passed. It is intitled, ‘‘A Declaration which 
offences shall be adjudged Treason’’; and it thus begins: 


‘Item, whereas divers opinions have been before this time in what case 
treason shall be said, and in what not; the King, at the request of the Lords 
and of the Commons, hath made a declaration in the manner as hereinafter 
followeth; that is to say when a man doth compass or imagine the death of our 
Lord the King... or if a man do levy war against our Lord the King in his 
Realm, or be adherent to the King’s enemies in his Realm, giving to them aid 
and comfort in the Realm or elsewhere, and thereof be proveably attainted of 
open deed by the people of their condition.”’ 


It is, therefore, hereby declared to be substantive treason to levy war against the 
King in his Realm, and that is to be proved by acts that are done, and it must be 
proved clearly and satisfactorily. 

But then, it is not every breach of the public peace, even with an armed force, 
that makes out the crime of treason; it must be by some public and premeditated 
plan, and this is guarded by the statute itself, for the statute goes on with an 
enactment : 


‘‘And if percase any man of this Realm ride armed covertly or secretly, with 
men of arms against any other, to slay him, or rob him, or take him, or retain 
him till he hath made fine or ransom for to have his deliverance, it is not the 
mind of the King or his council that in such case it shall be judged treason, 
but shall be judged felony or trespass, according to the laws of the land of old 
time used, and according as the case requireth.”’ 


Therefore, you have the line drawn by the statute itself, for it is not to be held 
treason to ride armed to slay a person, or to rob him, or to take him, or retain him 
till he has. made fine or ransom to have his deliverance. Whenever there is a 
private wrong only to be complained of, a private grievance to be redressed, or a 
private object to be attained, although force may be used, and although this is 
an offence against the law, it does not amount to the crime of treason; but where 
you have an armed force setting the law at defiance for a general object, that is an 
offence comprehended by that Act of Parliament. Levying war against the King 
does not mean merely heading a force by a pretender to the Crown, as in the wars 
between the houses of York and Lancaster, or in the rebellions in 1715 or 1745, but 
it is where there is an armed force seeking to supersede the law and to gain some 
public object. 

I will state to you upon this subject the authority of one of the most eminent 
and most constitutional of judges that ever adorned the English Bench—I mean 


a 
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A Sie Micnart Foster. He has defined the offence that this statute comprehends, 
and, after pointing out that it is not to apply to private cases, he says (CROWN 
Law, p. 210): 


‘The case of the Earls of Gloucester and Hereford [1 Haun, P.C. at pp. 185, 
136], and many other cases cited by Hate, some before the Statute of Treasons, 

B and others after it. Those assemblies, though attended many of them with 
bloodshed, and with the ordinary apparatus of war, were not held to be treason- 

able assemblies, for they were not in construction of law raised against the 
King or his royal Majesty, but for purposes of a private personal nature. 
Upon the same principle, and within the reason and equity of the statute, 
risings to maintain a private claim of right, or to destroy particular enclosures, 
of to remove nuisances which affected, or were thought to affect, in point of 
interest, the parties assembled for those purposes, or to break prisons in order 

to release particular persons, without any other acts, have not been holden to 

be a levying of war within the statute; and, upon the same principle, I think, 

it was very rightly held by five of the judges, that the rising of the weavers 
about London did not amount to a levying war, though great outrages were 

D committed on that occasion, not only in London, but in the adjacent country 
. for those judges considered the whole affair merely as a private quarrel to 


prevent the use of a particular engine... . Five of the judges were of a differ- 
ent opinion, but the Attorney-General thought proper to proceed for a riot 
only.’’ 


These are the instances in which he says the statute does not apply; but every 

E insurrection intended against the person of the King to dethrone him, or to compel 
him to alter his government, amounts to levying war within the statute, and every 
conspiracy to levy war with an overt act for these purposes cannot be effected by 
numbers without manifest danger. Then follows this passage: 


‘‘Tnsurrections, in order to throw down all enclosures, to alter the established 

slaw or change religion, or open all prisons, all risings in order to effect these 
innovations of a public and general concern by an armed force, are high treason 
within the clause of levying war; for though they are not levelled at the person 
of the King, they are against his royal Majesty, and have a direct tendency 
to dissolve all the bonds of society, and destroy all property and government 
by an armed force; insurrection for redressing national grievances, or for 

G reforming real or imaginary evils of a public nature, and in which the insur- 
gents have no special interest, risings of this kind are, by construction of law, 
within the cause of levying war, for they are levelled at the King’s crown and 
royal dignity.’’ 


It will not be said, I hope, that we are resorting to constructive treason; we seek 

Hi to bring our case within the specific offence defined by the Act of Parliament, 
as that law has always been enforced. If these avowed insurrections were not ti 
be considered as treason, and to be punished with great severity, what safety 
would there be for society? There are many temptations of revenge, of wrong- 
headed zeal, which may lead individuals to attempt to bring about a revolution 
in the government and change the existing state of affairs. Such attempts, if 

; made by one, may be made by many, and the consequence would be a general 
dissolution of society, confusion, and disorder. There is another passage in Sir 
Micuar Foster’s work, which Sales soon after, ins. 10: 


“Attacking the King’s forces, in opposition to his authority, upon a march, is 
levying war against the King: but if upon a sudden quarrel, from some affront 
given or taken, the neighbourhood should rise and drive the forces out of their 
quarters, that would be a great misdemeanour, and if death should ensue it 
may be felony in the assailants; but it will not be treason, because there was 
no intention against the King’s person or government.”’ 
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You have it here again laid down that attacking the King’s. forces, in opposition 
to his authority, is levying war against the King. If it should be upon some sudden 
provocation, or without premeditation, it would not be a levying of war; but where 
it is an attack upon the King’s troops by premeditation and design, that is a sub- 
stantive offence within the Act of Parliament. By the Treason Act, 1795, the 
law of treason is clearly defined. It is enacted: 


‘If any person or persons whatsoever. .. shall, within the Realm or without, 
compass, imagine, invent, devise, or intend death or destruction, or any bodily 
harm tending to death or destruction, maim or wounding, imprisonment or 
restraint, of the person of our Sovereign Lord the King, his heirs and successors 
-..or to deprive or depose him or them from the style, honour, or kingly 
name of the Imperial Crown of this Realm, or of any other of his Majesty’s 
dominions or countries, or to levy war against his Majesty, his heirs and 
successors, within this Realm, in order by force or constraint to compel him 
or them to change his or their measures or counsels, or in order to put any force 
or constraint upon or to intimidate or overawe both houses or either house of 
Parliament, or to move or stir any foreigner or stranger with force to invade 
this Realm or any other of his Majesty’s dominions or countries under the 
obeisance of his Majesty, his heirs and successors, and such compassings, 
imaginations, inventions, devices, or intentions, or any of them, shall express, 
utter, or declare, by publishing any printing or writing, or by any overt act or 
deed, being legally convicted thereof, upon the oaths of two lawful and credible 
witnesses upon trial, or otherwise convicted or attainted by due course of law, 
then every such person and persons so as aforesaid offending shall be deemed, 
declared, and adjudged to be a traitor and traitors.’’ 


The third count of this indictment charges the prisoner at the Bar with compassing 
or imagining to dethrone our Sovereign Lady the Queen, and to depose her from 
her royal state and kingly dignity. To prove this it will be necessary to show you 
that certain overt acts were done, and it will appear that there was an armed 
insurrection of a public nature raised and made within the Realm with the inten- 
tion of superseding and destroying the authority of the Crown. This, then, if proved 
by the oaths of two credible witnesses, as I am instructed it will be, and these overt 
acts being so proved, I will say, under the direction of my Lords who preside here, 
amount to the crime of high treason. The last count of the indictment charges 
the prisoners, with others, with endeavouring to compel her Majesty, by force, to 
change her measures, and this charge also must be proved by overt acts, and if it 
be so proved there is a clear treason within the meaning of this statute. 

Before I conclude these few and brief observations upon the law of treason, I 
will refer you to the latest authority upon the law of treason. The authority of 
Lorp TENTERDEN, in R. v. Thistlewood (1), and from which it will be seen that, 
from the time of Sr Micuart Foster down to the present, Str MicnarL Foster’s 
views of the law of treason had been universally adopted. Lorp TENTERDEN, C.J., 
in his address to the grand jury, says (83 State Tr. at p. 684) : 


‘Before the passing of [the Treason Act, 1851] it had been settled by several 
cases actually adjudged, and by the opinions of the text writers on this branch 
of the law, that all attempts to depose the King from his royal state and title, 
to restrain his person, or to levy war against him, and all conspiracies, con- 
sultations, and agreements for the accomplishment of these objects; were overt 
acts of compassing and imagining the death of the King. By this statute the 
compassing or intending to commit these acts, that is, to depose his Majesty, 
to restrain his person, or to levy war against him, for such purposes, is a 
substantive treason, and thereby the law is rendered more clear and plain, both 
to those who are bound to obey it and those who are engaged in the adminis- 
tration of it. It may be proper for me to add, that it has been established in 
the like manner that the pomp and circumstances of military array, such as 
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usually attend regular warfare, are by no means necessary to constitute an 
actual levying of war within the true meaning of the ancient statute.” 


This you will particularly observe to be the case, for the learned judge whom I 
have been quoting continues : 


“Insurrections and risings for the purpose of effecting by force and numbers— 
however ill-arranged, provided, or organised—any innovation of a public nature, 
for redress of supposed public grievances, in which the parties had no special 
or particular interest or concern, have been deemed instances of the actual 
levying of war, and consequently to compass or imagine such an insurrection, 
in order, by force and numbers, to compel his Majesty to alter his measures or 
counsels, will be to compass or imagine the levying of war against his Majesty 
for that purpose, within the just meaning of the modern statute. Rebellion 
at its first commencement is rarely found in military discipline or array, al- 
though a little success may soon enable its actors to assume them.”’ 


Thus, then, we find the learned judge who presided upon this not very distant 
occasion bearing out fully the same view of the law of treason which had been 
taken by Str Micwaeu Foster; and, therefore, all insurrections of a public nature 
in which the parties have no special or particular interest or concern, have been 
deemed treasons and levyings of war, within the meaning of the statute. 


Matthew Williams was called to prove that he was with a party at a Chartists’ 
lodge at Argoed on Noy. 2, 1839, when a person named Reed gave them directions 
to go to Newport on the following night. The witness did not see the prisoner 
till he was on his march to Newport on Nov. 4. 


Serjeant Ludlow for the Crown, proposed to ask the witness what Reed said as 
to the purpose for which they were to go to Newport. 


Sir Frederick Pollock (who appeared with Kelly for the prisoner, Frost).— 
I submit that directions given in the absence of the prisoner cannot be evidence 
against him. 

Kelly.—We do not object to evidence of the acts of Frost after their meeting, but 
the object here is to show an intent in Frost by things done in his absence and 
anterior to his meeting these parties. As Reed is not indicted, he is not even a 
co-conspirator. 


TINDAL, C.J.—I think this evidence is admissible. The effect of it may be 
quite another thing. A conspiracy may be shown by antecedent acts, but that is 
not the only mode. It may also be shown by acts done afterwards what the 
common design was. 





PARKE, B.—On indictments for treason and conspiracy, there are two modes in 
which evidence is rendered admissible. The one is first to prove a conspiracy, 
then the acts of the other conspirators are admissible; the other is to prove the 
acts of the parties, and thus prove the conspiracy, and that the party charged 
adopted those acts. This evidence comes under the second class. 


WILLIAMS, J.—I am of the same opinion. The matter is not without difficulty ; 
but, according to the cases, it is impossible to exclude the evidence. This case 
comes within f. v. Hunt (2), which came before the Court of Queen’s Bench on the 
question how far Mr. Hunt could be affected by the conduct of other parties two 
days before the meeting at Manchester? Mr. Hunt first made his appearance 
at the meeting. But it was held that evidence of drilling at a different place two 
days before, and hissing an obnoxious person, was receivable. 

The evidence was received. 





On the part of the Crown a great number of witnesses were called and, from their 
evidence it appeared that the prisoner John Frost had been for many years a 
linen-draper and was also for a short time one of the magistrates of the borough 
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of Newport; and it further appeared that, in the week previous to the rising which A 
took place, there was a general plan of insurrection and that consultations and 
meetings took place, at which it was suggested that the plans were discussed. 
There was one of these meetings held at Blackwood, on the Friday preceding the 
day of the insurrection, at which meeting the prisoner and various deputies 
attended; and it was sought to be inferred that there the plan was laid for the 
scheme which was afterwards carried into effect, it being suggested that it was B 
there arranged that the different parties of the insurgents should all assemble 
on the night of Sunday, Nov. 8, 1839, in three principal divisions—the first division, 
under the command of the prisoner John Frost himself, to assemble at Blackwood ; 
another division, to be under the command of Zephaniah Williams, who kept a beer- 
shop at a place called Coalbrook Vale and was to lead the men from Nant-y-Glo 
and that neighbourhood; while the third division was to be placed under the C 
control of William Jones, a watchmaker residing at Pontypool who was to collect 
all the men from the neighbourhood of Pontypool, and from the north and the 
west. They were to meet the others at Risca, or the Cefn, about midnight on the 
Sunday, and, having there all assembled together, they were to march upon the 
town of Newport, at which town it was intended they should arrive at about 

2 o’clock on the morning of Monday, Nov. 4. Upon arriving there, they were D 
first to attack the troops, and then break down the bridge which crosses the river 
Usk, and, thus stopping her Majesty’s mail, signal rockets were to be thrown up 
upon the hills, and the stopping of the mail was to be a signal (by its non-arrival 
for an hour and a half after its usual time) at Birmingham, to those who were 
said to be there connected with these designs, for a rising at Birmingham, and a 
general rising throughout the north of England. It further appeared, that, in EH 
pursuance of these intentions, the division under the command of Mr. Frost did 
assemble much earlier than the other divisions; and, being so assembled, the 
prisoner gave them the word of command, and he marched with them down by 
the way of Risca to the Welch Oak, where the junction was to take place; but, from 
the difficulties which the weather threw in the way of the march of the men from 
the upper districts, they did not arrive for a very long time after the hour at F 
which it was arranged that they should be there. Zephaniah Williams did not 
arrive with his men from Nant-y-Glo until daylight, and William Jones, of 
Pontypool, with his men, did not arrive there, but a party, which he sent forward 
under the command of a man named Britton, did arrive, the main body of the 
men from the Pontypool district, under Jones, arriving after the attack. 

Frost remained with the body under his command until daylight, waiting the G@ 
arrival of the other bodies. As, however, they had not then arrived, he mustered 
the forces which he then had there under his command, and marched on with them 
upon Newport. There were then with him, according to the best calculations 
which could be made, at least 5,000 men, the most of whom were armed, some 
with guns, others with swords, a large number with pikes, and some with mandrils, 

an instrument with which they cut coal (a kind of pick-axe); and others were H 
armed with scythes fixed on sticks, and those who could not get arms of this kind | 
were armed with sticks and bludgeons of various kinds. The prisoner Frost took 
the command, gave the order to march, and they did so; they marched in a sort 
of military array; and they proceeded through Tredegar Park, the seat of Sir 
Charles Morgan, where they halted for a time. They then marched on till they 
came to within about half a mile from Newport. It further appeared, that on I 
the Sunday intelligence was brought to Newport of these movements in the hill 
country. Mr. Phillips, the then Mayor of N ewport, caused the special constables, 
who had been sworn in, to be stationed at the most important points. These were 
the three principal inns at Newport, the Westgate Inn, the King’s Head, and the 
Parrot; and the Mayor went to the Westgate Inn, with other magistrates, and sat 
up during the whole night in that inn, sending out scouts for information, and 
making the best preparation they could to preserve peace and defend the town. 
When day had dawned, intelligence was brought that the insurgents were advanc- 
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ing, and in the neighbourhood of Newport. A person of the name of Walker was 
sent out to gain information. That person was shot at, and returned dangerously 
wounded. 

The mayor then sent for military assistance. There was in Newport only one 
company of the 45th Regiment, under the command of Capt. Stack. They were 
stationed in the workhouse, which had been converted into a temporary barrack. 
Captain Stack sent thirty men to the assistance of the mayor, under the command 
of Lieutenant Gray and two sergeants. Lieutenant Gray brought his men to the 
Westgate Inn, and they were stationed in a room in that inn; that inn being in 
the Westgate Street, fronting the north—there being on the east side a room with 
a bay window, looking towards the street, in which the military were stationed, 
and a corresponding room on the western side of the Westgate Inn, where the 
magistrates had been assembled. Between these two rooms there was a corridor, 
or passage. The special constables remained before the door of the inn, where 
they had been placed. The military had not loaded, and they did not load their 
arms until they had been fired upon. This was the state of things in Newport 
as the insurgents were approaching. Frost was at the head of that body, and 
giving the word of command, when they reached the weighing-machine of Court-y- 
bella, where he inquired respecting the military. He was told by two boys, whom 
he met, that a number of the military had been sent towards the Westgate Inn. 
Upon hearing that, the insurgents divided; part of them turned to the left, and 
went up a hill to St. Woollos’ church; part kept on to the right, and went down 
to the town of Newport, through Commercial Street. This last division afterwards 
came up and joined the others; those who had gone up to St. Woollos’ church 
proceeded down Stowe Hill, which leads to the Westgate Inn, where Frost had 
been told the military were. He still walked at their head. He passed the Catholic 
Chapel, close at the back of the Westgate Inn; and the insurgents then tried to 
gain admission into the Westgate Inn by a carriage entrance which led into the 
courtyard behind the premises. They failed in effecting their object. 

They then wheeled round in front of the Westgate Inn, Mr. Frost being still 
with them. The constables were before the door. The insurgents asked them to 
surrender; someone said, ‘‘No, never’’; upon which the word of command ‘‘Fire!”’ 
was given; and the insurgents did fire upon the bay window of the room in which 
the military were stationed, and then attempted to break in at the front door, 
through the porch into the interior of the house. They made use of their pikes 
for the purpose of forcing the door. They succeeded, and got into the hall, and 
thence into the passage leading from the magistrates’ room to that where the 
military were stationed. The window-shutters were closed. The glass had been 
broken by the shots which had been discharged, but while the window-shutters 
were closed, the soldiers could not make use of their guns and fire upon the insur- 
gents. Lieutenant Gray went to open the shutters of one part of the window, the 
mayor of another, and Sergeant Daly of another; and, as the mayor was opening 
the shutters, he received two wounds—one about the shoulder, and another in the 
hip. Sergeant Daly was severely wounded in the head by slugs that were fired 
from without, and a gun he held in his hand had the lock knocked off by a ball 
from the insurgents. The soldiers were then ordered to fire. At this time the 
insurgents had gained admission into the house; they were in the passage leading 
to the room in which the military were assembled; and it was alleged that if the 
order to fire had not then been given, there was every reason to believe that the 
military must all have been killed. The insurgents in the passage were first fired 
upon by the soldiers, and several fell and were killed. The shutters being removed, 
the soldiers then directed their fire from the window, and thus they had a complete 
command of the space in which the insurgents had been drawn up. They fired into 
the street, and several were there wounded, and fell. 

There was a speedy dispersion; the insurgents all fled in every direction. Frost 
was not seen after the time when the firing first began. Zephaniah Williams was 
about ten minutes too late. He, however, did arrive with his men from Nantiglo; 
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a party nearly as numerous as that led on by Frost himself. William Jones, from 
Pontypool, did not get nearer than the neighbourhood of Malpas, when he heard 
of what had happened at Newport. He was proceeding down a lane to meet the 
other party, when he heard of the defeat that had taken place of his associates 
at Newport, and he likewise fled, and his men dispersed. It was proved, that all 
these three parties, as they came down, pressed into their service various persons 
who were unwilling to attend them, but were compelled by them to march, and 
also seized all the arms they could find, and broke into several houses for these 
purposes. Frost himself was seen retreating in Commercial Street, and on the 
road leading towards Tredegar Park, after the firing was over. He was seen soon 
after in Tredegar Park, about two miles from Newport, making his escape into a 
wood; and he was apprehended in the town of Newport on the Monday evening, 
at the house of a person named Partridge, with pistols and powder upon him. 


Sir Frederick Pollock, addressing the jury for the prisoner, submitted that the 
object of the insurgents was to procure the liberation of certain prisoners who 
were in custody at the Westgate Inn, and to obtain better treatment for a person 
named Vincent, who was imprisoned at Monmouth, and that the designs of the 
parties were not of a treasonable nature. He also commented on the fact of the 
prisoner being a person of good character, whose family was in the town of Newport 
at the time in question. 

On the part of the prisoner, it was stated by Mr. Henry Williams that when the 
insurgents came to the Westgate Hotel, the first man who came up said to the 
witness and others who were there as special constables: ‘‘Surrender up your 
prisoners.”’ 


The Solicitor-General (Wilde), proposed to call Edward Hopkins as a witness 
in reply, to contradict the last witness. 

Sir Frederick Pollock and Kelly objected that Edward Hopkins had been already 
called and examined as a witness, and that the matter in question (if it occurred 
at all) was a part of the transaction. 

The Attorney-General.—There is no doubt that I cannot examine him, except as 
to some matter which is evidence in reply. 


TINDAL, C.J.—There can be no doubt about the general rule that where the 
Crown begins a case (as it is with an ordinary plaintiff), they bring forward their 
evidence and cannot afterwards support their case by calling fresh witnesses because 
there may be evidence in the defence to contradict it. But if any matter arises ex 
improviso, which the Crown could not foresee, supposing it to be entirely new 
matter which they may be able to answer only by contradictory evidence, they may 
give evidence in reply. In this instance there appears to me to be a necessity 
for asking this question, and, therefore, that it is reasonable for the Crown to call 
this witness back. 


PARKE, B.—If the Crown could have foreseen the necessity of giving this evidence, 
it ought to have been given in chief, but as it appears to have arisen entirely ex 


improviso, and as the fact is entirely new, the Crown has a right to call this witness - 


back. 


WILLIAMS, J.—I am of the same opinion, but, of course, the examination is to 
be confined to this matter only. 

The evidence was received. 

Kelly addressed the jury for the prisoner, and argued that the question, so far 
as the prisoner was concerned, was one of intention, and that, although they might 
be of opinion that the acts of outrage had been clearly proved and that the prisoner 
had participated in them, yet they could not find him guilty of high treason unless 
they were satisfied that he had the intentions and designs attributed to him in the 
indictment. Without that the offence would be no more than an aggravated mis- 
demeanour. He referred to 1 Hate’s Pieas or THE Crown (pp. 180, 185, 136); 
Ror. Paru. 5 Hen. 4, 12; and R. v. Lord Gordon (3). 
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The Solicitor-General, in reply, contended that the intention of the prisoner was 
to take possession of the town of Newport by surprise, terror, or force and to use 
that possession as a mode of raising a rebellion, and whether or not he incidentally 
intended to procure the release of a prisoner would not make any difference. He 
referred to Brandreth’s Case (4), and Lorp TeNTERDEN’s charge to the grand jury in 
R. v. Thistlewood (1). 


TINDAL, C.J., in summing-up (after citing the Treason Act, 13851, The Treason 
Act, 1795, and the works of Foster, J., and Sm Marruew Hats), told the jury 
that it was essential to the making out of the charge against the prisoner that there 
must be an insurrection, that there must be force accompanying such insurrection, 
and the object of it must be of a general nature. His Lordship also laid down 
that it was not incumbent on the prisoner to show what was the object and meaning 
of the acts done, but that it was the duty of the prosecutors to make out their case 
against the prisoner. 

The jury returned a verdict of Guilty. 

A Case was then stated for the opinion of the judges on the objection, taken by 
the prisoner’s counsel when the first witness was called, that neither that witness 
nor any other could be examined, as the list of the witnesses had not been delivered 
according to the Treason Act, 1708, s. 11. By that section it is enacted : 


‘“When any person is indicted for high treason, or misprision of treason, a list 
of the witnesses that shall be produced on the trial for proving the said indict- 
ment, and of the jury, mentioning the names, profession, and places of abode 
of the said witnesses and jurors,* be also given at the same time that the copy 
of the indictment is delivered to the party indicted, and that copies of all 
indictments for the offences aforesaid, with such lists, shall be delivered to the 
party indicted ten days before the trial, and in presence of two or more credible 
witnesses; any law or statute to the contrary notwithstanding.”’ 
It was stated in the Case that the bill of indictment was found by the grand 
jury on Dec. 11, 1839. On Dec. 12, a copy of the indictment and of the panel of the 


* jury intended to be returned by the sheriff was served on each of the prisoners 


personally, in the presence of two witnesss. On Dec. 17 a list of the witnesses 
intended to be produced on the trial, mentioning their names, professions, and 
places of abode, was served in the same manner on each of the prisoners. It was 
contended on the part of the Crown (i) that the service of the list of witnesses was 
a good service under the statute of 1708, and (ii) that at all events the application 
came too late, it not having been made until the first witness for the Crown was 
called. 

The matter came before Lorp Denman, C.J., Trypan, C.J., Lorp Aprnorr, C.B., 
LiTTLeDALE, J., Parxe, B., Bosanquer, J., ALDerRSon, B., Parrrson, J., Gurney, Be 
Wituiams, J., COLERIDGE, J.; CottMANn, J., Ersxine, J., Mauur, J., and Rotrr, B. 

The Attorney-General (Campbell), the Solicitor-General (Wilde), Serjeant Ludlow, 
Serjeant Talfourd, Starkie, Wightman, and Talbot for the Crown. 

Sir Frederick Pollock for the prisoner Trost. 

Kelly for Zephaniah Williams. 

Sir W. Follett for Jones. 

The case having been considered by the judges, a majority of their Lordships, in 
the proportion of nine to six, were of opinion that the delivery of the list of 
witnesses was not a good delivery in point of law, but a majority of their Lordships, 
in the proportion of nine to six, were of opinion that the objection to the delivery 
of the list of witnesses was not taken in due time. The judges agreed that, if the 
objection had been made in due time the effect of it would have been a postponement 
of the trial in order to give time for a proper delivery of the list, and their Lordships 
held the conviction right. 


eR ae eS 
* These words were repealed by the County Juries Act, 1825, but were substantially re- 
enacted by s. 21 of that Act. 
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HILL v. GOMME 


[Lorp CHANCELLOR’s Court (Lord Cottenham, L.C.), December 12, 13, 24, 1839] 
[Reported 5 My. & Cr. 250; 9 L.J.Ch. 54; 4 Jur. 165; 41 E.R. 366] 


Contract—Enforcement—Abandonment of contract—Contract for benefit of 
stranger—hight of stranger to enforce contract after death of contracting 
parties. 

Specific Performance—Contract—Abandonment by parties—Contract for benefit 
of stranger—Right of stranger to enforce. 

A father by deed contracted with a person since deceased that in considera- 
tion of £100 expressed to be paid by the father to the deceased, the deceased 
would maintain, educate and apprentice the father’s son, the plaintiff, then 
aged about 5 years, and that, if he had no child of his own, the plaintiff 
should, if he attained the age of 21 years, have all his real and personal estate 
at his death. It appeared from the evidence that the £100 was not in fact 
paid. The plaintiff had resided at the house of the deceased for some short 
time before and after the execution of the deed, when he returned to the 
house of his father by whom he was thenceforth brought up. Some time after 
the death of the father and of the deceased without issue, the plaintiff claimed 
that he was entitled to enforce the terms of the deed and entitled, accord- 
ingly, to the estate of the deceased. 

Held: this was not analogous to a case of advancement between father and 
son, for the plaintiff sought to enforce the contract against a stranger; on 
the evidence the contracting parties had abandoned the contract soon after 
it was made, neither party deriving any benefit thereunder; and so the contract 
would not be enforced by a decree of specific performance, granted either 
to the representatives of either party to the contract or to the plaintiff who 
was a stranger to it. 

Quere: Whether, if the contract had been acted on so as to alter the status 
of the plaintiff, he would have been precluded from enforcing it. 

Quere: Whether the court would grant specific performance of a contract by 
which a person for a sum of money deprives himself of the possibility of 
realising property of which he can dispose by will, and the effect of which is 
to destroy the most active motive for bettering his condition in life. 


Notes. Referred to: Green v. Paterson (1886), 82 Ch.D. 95. 

As to the effect of abandonment of a contract by the parties thereto, see 8 Hatus- 
purY’s Laws (8rd Edn.) 178-175; and for cases see 12 Dicest (Repl.) 394, 395. 
As to the rights of a stranger under a contract, see 8 Hatspury’s Laws (8rd Edn.) 
66-68; and for cases see 12 Diaest (Repl.) 47 et seq. As to the grantor refusal of 
specific performance of a contract on the ground of rescission or variation, on the 
suit of a stranger to the contract, see 86 Haussury’s Laws (8rd Edn.) 820, 821 
and 828; and for cases see 44 Diarst (Repl.) 106 et seq. 


Cases referred to: 

(1) Prebble v. Boghurst (1818), 1 Swan. 3809; 36 E.R. 402, L.C.; 12 Digest 
(Repl.) 249, 1918. 

(2) Hobson v. Trevor (1722), 10 Mod. Rep. 507; 2 P.Wms. 191; 88 E.R. 829; 
sub nom. Hopson v. Trevor, 1 Stra. 588, L.C.; 44 Digest (Repl.) 115, 946. 

(3) Dutton v. Poole (1678), 1 Freem.K.B. 471; T.Jo. 102; 1 Vent. 332; 3 Keb. 
786, 814, 830, 886; 2 Lev. 210; T.Raym. 302; 89 E.R. 352, Ex. Ch.; 12 
Digest (Repl.) 47, 251. 

(4) Chamberlaine v. Chamberlaine (1678), Freem. Ch. 84; 2 Iq. Cas. Abr. 48; 
Prec. Ch. 4; 12 Digest (Repl.) 228, 1654. 


Also referred to in argument: 
Doe d. Garnons v. Knight (1826), 5 B. & C. 671; 8 Dow. & Ry.K.B. 348; 4 
L.J.0.S.K.B. 161; 108 E.R. 250; 17 Digest (Repl.) 218, 174. 
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Exton v. Scott (1838), 6 Sim. 81; 58 E.R. 507; 17 Digest (Repl.) 221, 200. 

Murless v, Franklin (1818), 1 Swan. 13; 86 E.R. 278, L.C.; 25 Digest (Repl.) 
559, 86. 

Crabb v. Crabb (1834), 1 My. & K. 511; 8 L.J.Ch. 181; 39 E.R. 774, 1,.G. 325 
Digest (Repl.) 564, 118. 

Knatchbull v. Fearnhead (1837), 8 My. & Cr. 122; 1 Jur. 687; 40 E.R. Siislaes 
24 Digest (Repl.) 683, 6684. 

Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92; 80 E.R. 42; 25 Digest (Repl.) 559, 84. 

Kilpin v. Kilpin (1834), 1 My. & K. 520; 39 E.R. 777, L.C.; 25 Digest (Repl.) 
563, 111. 

Martyn v. Hind (1779), 1 Doug.K.B. 142; 2 Cowp. 437; 99 E.R. 94; 19 Digest 
(Repl.) 452, 2703. 

Lamplugh v. Lamplugh (1709), 1 P.Wms. 111; 2 Eq. Cas. Abr. 415; 24 E.R. 316, 
L.C.; 25 Digest (Repl.) 558, 81. 

Hllis v. Nimmo (1885), L. & G. temp. Sugd. 333; 40 Digest (Repl.) 567, *128. 

Colyear v. Countess of Mulgrave (1836), 2 Keen, 81; 5 L.J.Ch. 385; 48 E.R. 
559; 12 Digest (Repl.) 47, 255. 

Re Joseph and Hughes, Ex parte Williams (1817), Buck, 13; 4 Digest (Repl.) 
460, 4029. 

Ex parte Peele (1802), 6 Ves. 602; 31 E.R. 1216, L.C.; 86 Digest (Repl.) 484, 
544. 

Johnson v. Legard (1822), Turn. & R. 281; 87 E.R. 1107, L.C.; 25 Digest (Repl.) 
267, 755. 

Sutton v. Chetwynd (1817), 3 Mer. 249; 36 E.R. 96; 25 Digest (Repl.) 200, 208. 

Colman v. Sarel, Sarel v. Colman (1789), 3 Bro.C.C. 12; 1 Ves. 50; 29 E.R. 379, 
L.C.; 44 Digest (Repl.) 11, 41. 

Ellison v. Ellison (1802), 6 Ves. 656; 81 E.R. 1248, L.C.; 25 Digest (Repl.) 585, 
250. 

Pulvertoft v. Pulvertoft (1811), 18 Ves. 84; 84 E.R. 249, L.C.; 25 Digest (Repl.) 
268, 760. 

Ex parte Pye, Ex parte Dubost (1811), 18 Ves. 140; 34 E.R. 271, L.C.; 25 Digest 
(Repl.) 585, 251. 

Edwards v. Jones (1836), 1 My. & Cr. 226; 5 L.J.Ch. 194; 40 E.R. 861, L.C.; 
25 Digest (Repl.) 587, 265. 

Blake v. Leigh (1756), Amb. 806; 27 E.R. 207, L.C.; 28 Digest (Repl.) 611, 
1186. 

Garrard v. Lord Lauderdale (1830), 3 Sim. 1; on appeal (1831), 2 Russ. & M. 
451, 39 E.R. 465, L.C.; 5 Digest (Repl.) 1259, 10,099. 

Flower v. Marten (1887), 2 My. & Cr. 459; 6 L.J.Ch. 167; 1 Jur. 233; 40 E.R. 
714, L.C.; 20 Digest (Repl.) 306, 474. 


Appeal by the plaintiff from a decision of Lorp Lanapatn, M.R., reported 1 
Beav. 540, in an action in which the plaintiff, a pauper, asked for a declaration 
that under an indenture dated Feb. 16, 1818, he was entitled to the personal estate 
of which one James Dean, then deceased, had died possessed, subject to the pay- 
ment thereout of the debts of the deceased. 

Under the deed of Feb. 16, 1818, the deceased, one James Dean, a publican and 
labouring brickmaker agreed with the plaintiff’s father that in consideration of 
£100, expressed to be paid to him by the father, to adopt the plaintiff (then aged 
about 5 years); and he covenanted to maintain, educate and apprentice the plain- 
tiff and to leave him the whole of his property at his death if he should die leaving 
no children, or to share such property equally with any child or children that he 
might leave. The plaintiff lived in the house of the deceased before and for 
some time after the execution of the deed; after which he returned to the house 
of his father by whom he was brought up. The plaintiff’s father died in 1826, 
intestate; and James Dean died in 1827 without issue, having made a will dis- 
posing of his estate without reference to or notice of the deed. After the plaintiff 
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attained 21 years, the deed was discovered and he instituted this suit against the © 
legatees and executors of James Dean, claiming to be entitled under the deed as 
stated above. The property of James Dean had by that time been distributed by 
his executors. The plaintifft’s suit was dismissed by Lorp Lanapaue, M.R., and 
the plaintiff appealed from that decision. 


Richards and G. L. Russell for the plaintiff. 
Tinney, Wigram, Chandless, Weld, Mylne, Armstrong and S. Atkinson for the 
respective defendants. 


LORD COTTENHAM, L.C.—Much of the difficulty in which this case has been 
involved, would, I think, be removed, if an accurate notion could be first formed 
of the situation of James Dean, against whose estate a specific performance of his 
covenant is sought. As against him, the bill is for a specific performance of a 
contract for the sale of all the real and personal estate of which he might be 
seised or possessed at the time of his death. The consideration for this was, 
nominally, so much of £100 as might remain after maintaining and educating and 
placing out as an apprentice a boy of five years old. No doubt, it was possible, that 
the child might die, and so those expenses might be saved; but, looking to the 
chances of a child of five years attaining twenty-one, and the necessary expenses 
of his maintenance and education, and of placing him out as an apprentice if he 
should live, it will be found that no part of the £100, if paid, could be referred 
to the purchase of the real and personal estate of James Dean, whatever it might 
be. It is, however, unnecessary to pursue this inquiry; because, if the cause 
turned upon the evidence of the fact of the £100 having been paid, I should be of 
opinion that the evidence not only did not prove that payment, but was strong to 
disprove it. 

It is, in the first place, proved, that a money consideration formed no part of 
the original agreement between the parties; but they were advised that the transac- 
tion must have the appearance of being founded upon a valuable consideration. 
It is not very probable that the parties should so far depart from their original 
agreement as to pay £100 for a contract which the other party was willing to 
execute for nothing; but it was the obvious consequence of the advice given, that 
it should be made to bear the appearance of some valuable consideration being paid. 
The fact of payment is directly in issue, and was known to be the foundation of the 
plaintift’s title; but no evidence is given of the payment, except the receipt, which, 
in such circumstances, is of no value. It is, however, proved, that no money 
was paid before the receipt was signed; but if Thomas Hill’s recollection of what 
took place nearly twenty years before he made his deposition be correct, John Hill 
afterwards said that he believed that the business was concluded, except paying 
the money, and that he put his hand into his pocket, as if he were going tc produce 
the money when the witness left the room—a remark and act not inconsistent 
with the supposition that the £100 had been inserted at the suggestion of counsel, 
without any intention that it should be actually paid, as the parties may be sup- 
posed to carry on the farce up to the very act of payment. 

Supposing, however, that the money was paid, it is a bill for a specific perform- 
ance of a contract to convey and assign all the real and personal estate. Freehold 
estate there was none; but there were leaseholds of which the defendant Vaile 
became purchaser in 1828, without any notice of the plaintiff's title, as he alleges, 
and there not being any proof of his having had any such notice. The rest of the 
property consisted of chattels and other things, for which a bill for a specific per- 
formance of a contract to sell would not lie. Suppose, however, these objections 
not to exist, is it clear that this court will decree a specific performance of such a 
contract as this, by which, for a certain sum, a party deprives himself of the 
possibility of realising property over which he can have a disposing power by will, 
and the effect of which, therefore, is to destroy the most active motive for bettering 
his condition in life? Prebble v. Boghurst (1), and the other cases upon which 
it was founded and which have followed it, have no analogy to such a case as this. 
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In those cases, marriage was the consideration, and the parties claiming the benefit 
were the children of that marriage; but, here, the child to be benefited was a total 
stranger to the party contracting to divest himself of all power over his property. 
As between him and the other parties, there was no consideration, meritorious or 
otherwise, except the remnant, if any, of the £100. In Hobson v. Trevor (2), 
the parties to be benefited were the daughter of the contracting party, her husband 
and children. 

Let it, however, be assumed, that the contract was such as this court would 
enforce, and that a valuable consideration was paid for it—the parties to the 
contract were the plaintiff's father and James Dean; the party to be benefited was, 
indeed, the son, but it cannot be that the parties to the contract are, for that reason, 
to be precluded from dealing with each other upon the subject of the contract. 
The vendor knew nobody but his purchaser, and it cannot affect his rights that the 
purchaser gives to anyone else the benefit of his contract. 

Cases of advancement have been referred to as analogous to this. All those 
cases are between the parent and the child, and those who claim through them, 
and, in all, the question is whether the father’s equity to consider a person to 
whom his estate has been conveyed without consideration, as a trustee for him, is 
not repelled by the child’s title to have the transaction considered as an advance- 
ment. Here, the question is, not who would be entitled, as between the father 
and son, to the fruits of the contract, if enforced, but whether the son can enforce 
it against a stranger. In Prebble v. Boghurst (1), and the other cases of that 
description, the consideration being marriage, the children of the marriage were 
plaintiffs; but, in all marriage contracts, the children of the marriage are not only 
objects of, but quasi parties to it. 

Going back to 1678, Dutton v. Poole (3), has been produced as an authority for 
the plaintiff’s right to sue. Of the plaintiff’s right to sue at law, in that case, I say 
nothing: there was much difference of opinion among the judges who decided it; 
but the facts of that case would, I conceive, give to the plaintiff an undoubted 
right to relief in this court, though upon a principle which has no application to 
the present case. A father, seised in fee of land, was about to cut down timber 
upon it, to raise £1,000 for his younger child. His son and heir, in consideration 
of his not cutting down the wood, promised to pay £1,000 to such younger child; 
that is, in consideration of the father permitting this property to descend, the son 
promised himself to do what the father was about to do out of it. In Chamberlaine 
v. Chamberlaine (4), a father being about to make a will, and thereby to make 
certain provisions for his younger children, the son and heir persuaded him not to 
make any such will, and that he would take care his brothers and sisters should 
have those provisions, whereupon the father forbore to make the provisions, and 
they were decreed against the heir. Dutton v. Poole (3), is, therefore, no authority 
in support of the plaintiff’s attempt to make the defendant liable to him for the 
performance of the contract entered into with his father. 

If, indeed, the agreement had been so far acted upon, as to have altered the 
status of the child, as it was observed by Lorn Lanapate, M.R., and that by the 
act of Dean, Dean might have been precluded from disputing with the child his 
liability to perform his part of the agreement; but that would have been a new 
equity, though arising out of the agreement, and which the facts of this case 
exclude. Let it, however, be assumed, that this court would permit him to sue 
upon such contract, it cannot be that such right or the reservation of the benefit to 
him under the contract, should prevent the parties to the contract from dealing 
with each other relative to it. If, in Dutton v. Poole (8), the father, after the under- 
taking of his son, had cut down the wood, and had not applied the proceeds for the 
benefit of the daughter, it cannot be supposed that the son would have been liable 
to her for the £1,000. The contract, therefore, between James Dean and John Hill 
was liable to be affected by their acts towards each other, notwithstanding the 


| benefit which the plaintiff was to take under it. The intention of the father so to 
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benefit the child was, indeed, manifested by the agreement, but nothing more, and 
could not affect the rights or equities of the other party to it. 

It is necessary, therefore, to look to the conduct of the parties, and particularly 
of the father. If the £100 was given by the plaintiff's father for the covenant on 
the part of Dean, part, at least, of the consideration for that payment was the 
being relieved from the expenses of maintaining and educating the plaintiff; and 
part of the benefit Dean was to receive was the society of the child. I think that 
the observations of Lorp Lanapate, M.R., upon the evidence addressed to this part 
of the case, are perfectly just, and that the evidence of the agreement having been 
acted upon at all is very insufficient to establish that fact; but that it is amply 
proved that both parties so far abandoned the contract, soon after it was made, 
that neither party derived the benefit from it which it purports to secure, so that, 
as between the two contracting parties, it would be impossible for the representa- 
tives of either to demand, in this court, a specific performance of it. The claim 
of the plaintiff, as assignee of the debt, supposed to consist of the value of the 
maintenance of the plaintiff during his minority, is so wild, as scarcely to have 
been made the subject of argument; but if the father had the power to abandon 
and rescind that part of the contract which provided a benefit to his son, and which, 
I think, he had, then his acts and conduct operate upon this part of the contract 
as well as the other, and this ground alone would, I think, afford an answer to the 
plaintiff’s bill. I think, therefore, that it was properly dismissed. 


Appeal dismissed. 


MUSPRATT v. GREGORY 


[Court or EXCHEQUER Cuamper (Lord Denman, C.J., Williams, Coleridge, 
Vaughan, Bosanquet and Coltman, JJ.), May 8, 1838] 


[Reported 8 M. & W. 677; 1 Horn. & H. 184; 7 L.J.Bis. 385; 
150 E.R. 1816] 


Distress—For rent—Exemption—Privileged goods—Chattels on premises for pur- 
pose of trade—Boat awaiting loading with goods. 

The plaintiff sought to establish that his boat, left while awaiting loading 
in a cut or canal on the premises of a saltworks where salt was sold publicly, 
was excepted from the general rule that all moveable chattels found on land 
chargeable with a distress are prima facie liable to be distrained. 

Held: the boat was not within the privileged exceptions to the general rule. 


Notes. Followed: Joule v. Jackson (1841), 7 M. & W. 450. Considered: Re 
Russell, Ex parte Russell (1870), 18 W.R. 753; Clarke v. Millwall Dock Co. (18886), 
17 Q.B.D. 494. Referred to: Parsons v. Gingell (1847), 4 C.B. 545; Williams v. 
Holmes (1853), 8 Exch. 861; Lyons v. Elliott (1876), 45 L.J.Q.B. 159. 

As to chattels which are privileged from distress, see 12 Hatssury’s Laws (3rd 
Edn.) 100-112; and for cases see 18 Diaust (Repl.) 276 et seq. 


Cases referred to: 
(1) Simpson v. Hartopp (1744), Willes, 512; 125 E.R. 1295; 18 Digest (Repl.) 


276, 247. 

(2) Francis v. Wyatt (1764), 3 Burr. 1498; 1 Wm. BI. 483; 97 E.R. 947; 18 
Digest (Repl.) 282, 290. 

(3) Fowkes v. Joyce (1689), 2 Vern. 129; Pree. Ch. 7; 23 E.R. 692; previous 
proceedings (1688), 3 Lev. 260; 2 Vent. 50; 18 Digest (Repl.) 317, 621. 
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(4) Read v. Burley (1597), Cro. Eliz. 549, 596; 78 E.R. 795; sum nom. Burley 
v. Read, Noy, 68; 18 Digest (Repl.) 281, 282. 


Also referred to in argument: 
Kempe v. Crewes (1697), 1 Ld. Raym. 167; 91 E.R. 1007; sub nom. Kimp v. 
Cruwes, 2 Lut. 15738; 18 Digest (Repl.) 288, 363. 
Salffery v. Elgood (1834), 1 Ad. & El. 191; 3 Nev. & M.K.B. 846; 8 L.J.K.B. 
151; 110 E.R. 1180; 18 Digest (Repl.) 290, 399. 


Appeal by the plaintiff from a decision of the Court of Exchequer (LorD ABINGER, 
C.B., Aperson and Botuanp, BB., Parks, B., dissenting), reported 1 M. & W. 638, 
in an action of trespass for taking a Sotaiatns a boat of the plaintiff. 


Salt was manufactured and sold at a certain saltworks, and carried away in the 
boats of the purchasers, which for that purpose came into a cut or canal on the 
premises communicating with a public navigation. The boat of the plaintiff, an 
alkali manufacturer, which was lying in this cut or canal for the purpose of receiv- 
ing and carrying away salt bought by him for the purpose of his manufacture, was 
distrained for arrears of an annuity issuing out of the land on which the saltworks 
were erected, and granted by the manufacturer of the salt. The plaintiff contended 
that his boat was privileged from distress for arrears of rent. The Court of 
Exchequer dismissed his claim and from that judgment he appealed. 

Crompton for the plaintiff. 

W. H. Watson for the defendant. 

Cur. adv. vult. 

May 8, 1838. LORD DENMAN, C.J., delivered the following judgment of the 
court.—We are of opinion that the eee nt of the Court of Exchequer in this case 
ought to be affirmed. 

The rule is admitted to be general, that all movable chattels found upon the land 
chargeable with a distress, are prima facie liable to be distrained. To this rule 
certain exceptions have been established, some for the benefit of trade or husbandry, 
and some for the preservation of the peace. The question now is whether the 
present case falls within any of those exceptions; for if not, the general rule must 
prevail. It is admitted that there is no decided case which is expressly in favour 
of the privilege claimed; and on the other hand, that there is none expressly 
against it. Any minute examination, therefore, of the various cases which have 
been cited, would be an unprofitable occupation. But taking the above admission 
made in the court below to be correct, the burden is cast upon the plaintiff of 
showing that the exemption for which he contends is by fair analogy comprehended 
within some class of circumstances to which the exemption contended for has been 


conceded. It is said that the principle of exemption is the public good. But this 


is the principle upon which all laws are professedly formed. What is or is not 
for the public good is a matter of speculation, upon which the wisest men may 
differ, and upon which the judges are not at liberty to promulgate any new rule 
of law. That the particular exceptions specified in Coxm on Lirrteron and other 
books are put by way of example, is fully admitted. This very plainly appears from 
the use of the expression, ‘‘and the like;’’ consequently, when the examples speci- 
fied do not strictly apply to any particular case, but the circumstances of it are 
ejusdem generis, the same privilege may be justly claimed. 

We have, therefore, to inquire whether the circumstances of the present case are 
of the same sort or kind as any of those under which the exemption has been 
allowed. Cases in which goods distrained are actually in the actual possession 
of the owner, and which are protected for the sake of public peace, may be laid out 
of the question. In the cases of yarn carried to a beam to be weighed, and of a 
horse tied to a mill during the grinding of the corn brought there, the goods and the 
horse appear to have been spoken of as under the personal care of the owner, and 
may therefore be classed under the same head. It may also be remarked, that the 
instance of the horse tied to the mill is not a real but a supposed case, and if the 
mill supposed to be alluded to be taken to have been an ancient mill, at which 
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the party was bound to grind his corn, the privilege may stand on its own peculiar 
ground. 

The acknowledged head of exemption which approaches nearest to the present 
case is the second of those specified by Witues, L.C.J., in Simpson v. Hartopp (1), 
viz., things delivered to a person exercising a public trade, to be carried, wrought, 
or managed in the way of his trade or business. Such are the cases of goods 
delivered to tradesmen, artificers, carriers, factors, wharfingers, auctioneers, 
carcase-butchers, and the like. Admitting that the business of the saltworks, 
carried on by the tenant of the land, was a public trade within the meaning of the 
second example mentioned by Wiuues, L.C.J., being open to the dealings of all 
persons indiscriminately, it is to be observed in the first place, that the plaintiff's 
boat was not delivered to the person exercising that business. It was never placed 
_under his charge or in his custody, but was left by the owner, for his own con- 
venience, in the place where it was distrained; nor was it brought or left there for 
the purpose of being taken care of, managed, or in any way dealt with, or, so far as 
appears, of being loaded, by the tenant of the land. The case, therefore, is not 
analogous to the example. It is true that the boat was brought for the purpose 
of trade, and it was intended by the owner that it should be loaded with salt manu- 
factured at the salt-works of the tenant, with a view to enable the plaintiff to 
employ such salt in his manufacture of alkali: and it is very possible that the 
exemption of the boat from distress might be beneficial to the trade, both of the 
tenant and of the plaintiff who trades with him; and, for anything that we know, 
such exemption might be conducive to the true interest of the landlord also. But 
we cannot, upon such grounds, take upon ourselves to say, in the absence of more 
direct authority, that the right of the landlord or other person entitled to distrain 
for rent is taken away. 

Many other cases may be suggested in which such an exemption may be thought 
conducive to the public good, and to the interest of trade. If a lodger leave his 
furniture in a public lodging-house, or if a farmer, having brought malt to a brewer, 
leave his cart in the yard, intending to bring back grains or beer, when ready to 
be loaded, it might equally be contended that such things are exempt from distress. 
But we find no authority for holding that they are so. In Francis v. Wyatt (2), 
the court thought it much for the interest of the landlords themselves that carriages 
standing at livery should not be subject to distress for rent; yet when called upon 
for a decision, they did not hesitate to pronounce in favour of the distress, there 
being, as the report says, no shadow of a legal claim for exemption. In the notes 


ao? 


to SAUNDERS’S Reports, vol. 2, p. 289, b, SersJEANT WILLIAMS says : 


“Tt seems that cattle belonging to a drover, being put into ground with the 
consent of the occupier, to graze only one night, in their way to a fair or 
market, would not at this day be held liable to the landlord’s distress for rent;”’ 


though the contrary had been ruled in Fowkes v. Joyce (8). And in Read v. 
Burley (4), it was said by two of the judges (Bramonp and Owen, JJ.) though 
denied by Watmstey, J., that 


‘a horse which carrieth corn to a market, and is set up for a time in a private 
house, is not distrainable, because the purpose of bringing the horse was pro 
bono publico.”’ 


With respect to the first of these cases, the cattle may reasonably be considered as 
having continued in the possession of the drover; and, as to the second, that the 
horse was delivered into the care of the person at whose house he was set up. But 
supposing the cattle in the one case, and the horse in the other, to be privileged 
from distress on the sole ground of affording encouragement and _ protection to 
persons frequenting fairs and markets, we have no authority to extend that privilege, 
in derogation of a landlord’s right, to mere customers resorting to the shop, ware- 
house, or manufactory of individuals. 

Being, therefore, unable to find any acknowledged class of exemptions under 
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which the present case can be ranged, or to which it can by fair analogy be com- 
pared, we think that the privilege contended for ought not to be allowed, and that 
the judgment of the Court of Exchequer ought to be affirmed. 


Appeal dismissed. 


MANNING v. WASDALE 


[Court or Krya’s Bencn (Lord Denman, C.J., Patteson, Williams and Cole- 
ridge, JJ.), November 18, 1836] 
[Reported 5 Ad. & El. 758; 2 Har. & W. 481; 1 Nev. & P.K.B. 172; 
6 L.J.K.B. 59; 111 E.R. 1353] 


Hasement—Profit & prendre—Water—Right to draw water from pond—Domestic 
purposes and watering cattle. 
The right of washing and watering cattle at a pond and of taking and using 
the water for culinary and other domestic purposes is an easement and not a 
profit & prendre. 


Notes. Applied: Franks v. Quinsee (1839), 2 Will. Woll. & H. 58; Pace v. Ward 
(1855), 4 E. & B. 702. 

As to an easement of water, see 12 Hatssury’s Laws (8rd Edn.) 595; and for 
cases see 19 Dicrest (Repl.) 159; as to the nature of profits & prendre, see 12 Hats- 
puRY’s Laws (8rd Edn.) 620-622; and for cases see 19 Dicest (Repl.) 176, 177. 


Cases referred to in argument: 

(1) Valentine v. Penny (1605), Noy, 145; 74 E.R. 1107; 11 Digest (Repl.) 17, 
180. 

(2) Anon. (1641), March, 83, pl. 137. 

(3) Jeffry v. Boys (1605), Noy, 145. 

(4) Lady Wilson v. Willes (1806), 7 East, 121; 3 Smith, K.B. 167; 103 E.R. 46; 
11 Digest (Repl.) 17, 185. 

(5) Gateward’s Case (1607), 6 Co. Rep. 596; 77 E.R. 844; sub nom. Smith v. 
Gatewood, Cro. Jac. 152; 19 Digest (Repl.) 221, 1632. 

(6) Blewett v. Tregonning (1835), 3 Ad. & El. 554; 1 Har. & W. 481; 5 Nev. & 
M.K.B. 234; 4 L.J.K.B. 228; 111 E.R. 524; 19 Digest (Repl.) 222, 1638. 

(7) Tytringham’s ee (1584), 4 Co. Rep. 36b; 76 B. R. 973; 11 Digest (Repl.) 6, 
22. 

(8) Corbyson v. Pearson (1596), Cro. Eliz. 458; 78 E.R. 696. 

(9) Fitch v. Rawling (1795), 2 Hy. Bl. 393; 126 E.R. 614; 17 Digest (Repl.) 15, 
165. 


Action claiming rights to take the water of a pond for domestic purposes and 
watering cattle. 
The plaintiff, by his first count claimed that he was an inhabitant of the parish 


_of St. Ives in the county of Huntingdon, and as the occupier of a certain messuage, 


he was of right entitled to the use, benefit, privilege, and easement of washing ae) 
watering his cattle in a certain pinks in ibe parish aforesaid, and also of icnie and 
using the water of the said pond for culinary and other domestic purposes, for 
the more convenient use and enjoyment of his said messuage and premises, such 
right be exercisable at all or any time by him; yet the defendant, being aware 
ae the plaintiff’s rights and his said residence in the parish, on Oct. 10, 1815, and 
on divers other days and times between, wrongfully and unjustly maGieaohed upon 
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and closed up, lessened, and obstructed the said pond, by placing large quantities 
of bricks therein, thereby diminishing and absorbing large quantities of the water 
of the said pond, and kept the said pond in that condition from that time onwards 
and impeded thereby the plaintiff’s access to the said pond. 

The second count claimed the use, benefit, privilege, and easement of washing 
and watering the plaintiff's cattle in the said pond, and of taking and using the 
water thereof, for his domestic and other purposes, at all times of the year; and 
described the nuisance to the pond somewhat differently. 

It was pleaded to the first count that the plaintiff had not, nor had the owners 
or occupiers of the said messuage for the time being at any time within twenty 
years next before the committing of the alleged grievances used, exercised, or 
enjoyed the said use, benefit, privilege, and easement. 

By a demurrer, it was claimed that non user alone, as alleged, for twenty years, 
was insufficient to destroy the rights and easements; and that the pleas alleged a 
mere matter of evidence, and that the defendant, if he meant to rely on lapse of 
time as evidence of a release, destruction, or extinguishment of the right, ought 
to have distinctly pleaded the legal effect of such evidence; and that neither of the 
pleas alleged that the plaintiff had at any time acquiesced in any interruption to or 
disturbance of his rights, nor in fact that had there ever been any interruption; 
nor did the pleas deny that the plaintiff had continually asserted his right during 
the whole period of the said twenty years. Joinder in demurrer. 


Wightman for the defendant.—The declaration is bad. The right claimed is 
divisible. The plaintiff claims, by reason of his occupancy of a messuage, the right 
to take the water for washing and watering his cattle, and for culinary purposes. 
This is a claim to take as much water as he pleases for cattle whencesoever they 
come, and for culinary purposes in as many places as he pleases. The first claim 
should have been limited to cattle levant and couchant; the second to culinary 
purposes in the plaintiff’s house. Otherwise the pond might be exhausted. This 
is the rule as to all profits & prendre. Every claim to take on the soil of another, 
as, for instance, turbary, must be so limited that the concurrent rights of others 
may not be encroached upon: Valentine v. Penny (1). Thus it is said, in Anon. (2), 
that 


‘Prescription to have common for all his cattle commonable is not good, for 
thereby he may put in as many beasts as he will. But a prescription to have 
common for his cattle commonable levant and couchant, is a good prescrip- 
tion.’’ 


Jeffry v. Boys (8) and note (3) to 1 WM. Saunp. at p. 346 f, are to the same effect. 
That the claim is too large appears from Lady Wilson v. Willes (4). The principle, 
therefore, applies, even considering this as a prescription, but, as a custom (simply 
claimed for an inhabitant, and not for the occupier of the particular messuage), it 
is clearly bad, being a claim to take profits in alieno solo: Gateward’s Case (5), 
Blewett v. Tregonning (6). [Parreson, J.—May not the words ‘‘for the more con- 


venient use and enjoyment of his said messuage’’ be an informal way of limiting 


the claim, and so good on general demurrer?| ‘These words do not limit, any more 
than the allegation that the right is by reason of the occupation. This is a right 
appurtenant to the messuage ; Tyrringham’s Case (7): and the limitation must be 
expressed; it is not enough simply to connect it with the messuage. If the 
defendant had traversed the right, the plaintiff would have insisted that he might 
prove his right for any quantity of water. [Parreson, J.—In Corbyson v. Pearson 
(8), it was held that, after verdict, by the statute of jeofails, where a party justified 
for a right of common for his beasts levant and couchant, and averred that he had 
put them in utendo communia sua predicta, it should be intended that the beasts 
were such as might use the common. |] After verdict it would be intended that the 
proof had been given as to such only. [Parreson, J.—That would have been by 
common law; but the decision was that the intendment might be made by the 
statutes of jeofails, Conerrpcr, J.—Can this be called a profit & prendre at all? 
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Water is publici juris. In the Prescription Act, 1832, s. 1, right of common or 
profit to be taken is distinguished from easement, watercourse, or “‘the use of any 
water,’’ mentioned in s.2.] Prima facie the right to the water is in the owner of 
the soil: the plaintiff here claims, not the use of it in its passage, aS an easement, 
but the right to abstract it from the soil. He, therefore, claims it as a profit a 
prendre, not as an easement. [Conermpcr, J.—You cannot bring an action to 
recover a pond: 2 BLacksToNr’s CoMMENTARIES, 18. | 


Kelly for the plaintiff.—The claim is sufficiently limited in the declaration; at 
any rate, there is no more than an informality, cured by pleading over. The right 
to water ‘‘for the more convenient use and enjoyment’’ of the messuage can be 
only a right to so much water as would be required to enable the plaintiff to use 
and enjoy the messuage more conveniently. It must clearly be used upon the 
premises. And it may be remarked that the pond, if supplied by a spring, would 
be inexhaustible. The court will put a reasonable construction on the language 
of the declaration. Could it be argued that a claim to use a highway for carriages, 
horses, and servants, was bad, because a party might put so many carriages, horses, 
and servants, on the highway, at one time, as to obstruct it? Besides, this is not, 
as assumed by the objection, a profit & prendre. It is a mere easement. Thus 
it was said, arguendo, in Fitch v. Rawling (9), that a custom to water cattle at a 
certain watering place was an easement though this was an admission making 
against the general object of the argument. This was cited in Blewett v. Tregon- 
ning (6), and not disputed. [Wightman. There the instance was adduced as show- 
ing, a fortiori, that the right to take sand from another’s soil was mere matter of 
easement; it would have shown this if the dictum had been good law; yet the court 
held the latter right to be a profit & prendre; and they decided that there could be 
no custom for inhabitants to take the sand in alieno solo.}| Such a right as that 
claimed here has often been the subject of actions. 





LORD DENMAN, C.J.—It is not consistent with ordinary language to call the 
taking of water a profit 4 prendre. But, assuming it to be so, I cannot see that 
the declaration here necessarily claims more than enough for the supply of water 
for the culinary purposes of the house, and for cattle levant and couchant on the 
premises. There is, therefore, no objection available on general demurrer. 





PATTESON, J.—-At all events, the declaration is not bad on general demurrer. 
Strictly speaking, the words ‘“‘for the more convenient use and enjoyment of his 
said messuage and premises’’ may not be applicable to cattle: but the allegation 
is well enough on general demurrer. [Wightman suggested that the limitation 
was not in the second count.] It is then necessary to decide the other question; 
and I am of opinion that this is not a profit & prendre, which must be something 
taken out of the soil. And, if there is any mode in which the declaration here can 
be supported, it is sufficient. It occurred to me, as an instance, that inhabitants 
of a parish might have a right to an easement of this sort, and that afterwards 
there might be an Inclosure Act directing commissioners to set out the pond, so that 
an inhabitant might acquire a right against strangers, answering to the statements 
in this declaration. 


WILLIAMS, J.—I think the restriction in the first count is sufficient; and, as to 
the second, I agree that this does not appear to be a profit 4 prendre. 





COLERIDGE, J.—My judgment rests upon a ground which makes the difference 
between the two counts immaterial. I think the right claimed in each is a mere 
easement. 





Judgment for plaintiff. 


128 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


WOOD v. MANLEY 


[Court or QuEEN’s BencH (Lord Denman, C.J., Patteson, Williams and Coleridge, 
JJ.), November 6, 1839] 


[Reported 11 Ad. & El. 84; 8 Per. & Dav. 5; 9 L.J.Q.B. 27; 
d-d urs 10285-1138 ER: 325 | 


Licence—Revocation—Licence to buyer to enter land to remove goods—Irre- 
vocability. 

The defendant purchased goods sold under a distress on the plaintiff’s land, it 
being a condition of the sale, to which the plaintiff was a party, that the 
defendant might at any time enter the plaintiff's land to remove the goods. 
The plaintiff attempted to revoke the licence and locked his gates, which the 
defendant broke down in order to remove the goods. In an action by the 
plaintiff for trespass, ; 

Held: the licence to the defendant was irrevocable and the defendant was 
“not liable in trespass. 


“Notes. Distinguished: Williams v. Morris (1841), 8 M. & W. 488. Considered : 
Wood v. Leadbitter, [1843-60] All E.R.Rep. 190; Taplin v. Florence (1851), 10 
C.B. 744; Cornish v. Stubbs, [1861-73] All E.R.Rep. 218; Ellis v. Noakes, [1980] 
All E.R.Rep. 382. Referred to: Salter v. Woollams (1841), 2 Man. & G. 650; 
Mellor v. Watkins (1874), L.R. 9 Q.B. 400; Jones v. Tankerville, [1909] 2 Ch. 440. 

As to a buyer’s irrevocable licence to take goods from the place where they were 
bought, see 84 Hatspury’s Laws (8rd Edn.) 94; and for cases see 39 Dicest (Repl.) 
672, 673. As to the right to enter premises where goods are sold under a distress, 
see 12 Hatspury’s Laws (8rd Edn.) 145; and for cases see 18 Dicrestr (Repl.) 342. 


Case referred to: 
(1) Tayler v. Waters (1816), 1 Taunt. 374; 2 Marsh. 551; 129 E.R. 150; 45 Digest 
(Repl.) 195, 32. 
Also referred to in argument: 
Winter v. Brockwell (1807), 8 East, 808; 103 E.R. 359; 30 Digest (Repl.) 539, 
1739. 
Liggins v. Inge (1881), 7 Bing. 682; 5 Moo. & P. 712; 9 L.J.O.8.C.P. 202; 131 
E.R. 268; 380 Digest (Repl.) 539, 1740. 


Motion for a new trial in an action for trespass in which the plaintiff claimed 
that the defendant had broken and entered his close for the purpose of removing 
hay. The defendant pleaded leave and licence for that purpose, and that he had 
peaceably entered. The plaintiff in his reply pleaded de injuria. 

At the trial before Erskine, J., it appeared that the plaintiff was tenant of a farm, 
including the locus in quo; and that, his landlord having distrained on him for 
rent, the goods seized, comprehending the hay mentioned in the plea, were sold 
on the premises; the conditions of the sale being, that the purchasers might let 
the hay remain on the premises till the Lady Day following (1838), and enter on 
the premises in the meantime, as often as they pleased, to remove it. The defen- 
dant purchased the hay at the sale: and evidence was given to show that the 
plaintiff was a party to these conditions. After the sale, on Jan. 26, 1838, the plain- 
tiff served upon the defendant a written notice not to enter or commit any trespass 
on his, the plaintiff’s, premises. In February following, the defendant served the 
plaintiff with a written demand to deliver up the hay, or to suffer him, the defen- 
dant, to have access thereto and carry it away; threatening an action in default 
thereof. The plaintiff, however, locked up the gate leading to the close where the 
hay was; and the defendant, on Mar. 1, 1838, broke the gate open, entered the 
close, and carried away the hay. The judge told the jury that, if the plaintiff 
assented to the conditions of sale at the time of the sale, this amounted to a licence 
to enter and take the goods, which licence was not revocable: and he, therefore, 
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directed them to find on this issue for the defendant, if they thought the plaintiff had 
so assented. Verdict for the defendant. 


Crowder for the plaintiff now moved for a new trial, on the ground of misdirection. 


LORD DENMAN, C.J.—The argument of counsel for the plaintiff goes this 
length, i.e., that, if I sell goods to a party who is, by the terms of the sale, to be 
permitted to come and take them, and he pays me, I may afterwards refuse to let 
him take them. The law countenances nothing so absurd as this: a licence thus 
given and acted upon is irrevocable. 


PATTESON, J.—Tayler v. Waters (1), shows that a licence to use a seat at the 
opera house, paid for and acted upon by sitting there, cannot be countermanded. 
Here the conditions of sale, to which the plaintiff is a party, are that any one who 
buys shall be at liberty to enter and take. A person does buy: part of his under- 
standing is that he is to be allowed to enter and take. The licence is, therefore, 
so far executed as to be irrevocable equally with that in Tayler v. Waters (1). 
The case put by counsel for the plaintiff is different. I do not say that a mere 
purchase will give a licence: but here the licence is part of the very contract. 





WILLIAMS, J.—tThe plaintiff, having assented to the terms of the contract, put 
himself into a situation from which he could not withdraw. 


COLERIDGE, J.—The pleadings raise the issue whether, when the act com- 
plained of was done, the leave and licence existed: it did exist if it was irrevocable; 
and I think it was irrevocable. Although no one of the cases referred to is exactly 
the same as this, yet all proceed on the principle that a man, who, by consenting 
to certain terms, induces another to do an act, shall not afterwards withdraw from 
those terms. 


Motion refused. 


Re DOUGLAS 


[Court or QurEn’s Bencn (Lord Denman, C.J., Williams, Coleridge and Wight- 
man, JJ.), November 16, 1842] 


[Reported 3 Q.B. 825; 3 Gal. & Dav. 509; 12 L.J.Q.B. 49; 
7 Jur. 89; 114 E.R. 724] 


Habeas Corpus—Discharge under writ from illegal custody—Re-arrest on way 
home on charge of misdemeanour. 
Having been discharged by writ of habeas corpus from an illegal custody on 
a criminal charge, the prisoner, while returning home, was arrested on another 
charge under a warrant issued on information ex officio under the East India 
Co. Act, 1793 [repealed by Government of India Act, 1915], and expressed to 
be to answer for certain misdemeanours whereof the prisoner was impeached 
and also for certain penalties and forfeitures sued for by the Attorney-General. 
On the question whether the second charge was a criminal process or a civil 
process which entitled the prisoner to freedom from arrest during his return 
home, 
Held: the arrest being for a misdemeanour was a criminal process, and, there 
being no ground to suppose that the first process had been originated to obtain 
the means of arrest under the second, the prisoner might properly be arrested 
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on his return home after discharge from illegal custody by writ of habeas 
corpus. 


Notes. The statutes 8 & 4 Vict., c. 87 (Mutinies, East Indies Act, 1840) and 
5 & 6 Vict., c. 12 (Mutiny Act, 1842) have been repealed by S.L.R. (No. 2) 1874. 
The East India Company Act, 1798, has been repealed by the Government of India 
Act, 1915. Procedure on application for habeas corpus and appeal in such proceed- 
ings are dealt with by s. 14 and s. 15, respectively of the Administration of Justice 
Act, 1960 (40 Hatspury’s Statutes (2nd Edn.) 222, 223). 

As to distinction between criminal and civil proceedings, see 10 Hanssury’s 
Laws (8rd Edn.) 271; and for cases see 14 Dicrst (Repl.) 28 et seq. As to re-arrest 
on discharge on habeas corpus, see 11 Hauspury’s Laws (8rd Edn.) 47; and for 
cases see 16 Dicust (Repl.) 805 et seq. As to privilege from arrest of witness and 
parties, eundo, morando et redeundo, see 15 Haussury’s Laws (8rd Edn.) 482; and 
for cases see 22 Dicrst (Repl.) 486 et seq. 


Case referred to: 
(1) Jacobs v. Jacobs (1835), 8 Dowl. 675; 41 Digest (Repl.) 114, 602. 


Also referred to in argument : 
_ RK. v. Delaval (1768), 3 Burr. 1484; 1 Wm. BI. 489; 97 E.R. 918; 14 Digest 
(Repl.) 129, 918. 
R. v. Blake (1882), 4 B. & Ad. 355; 2 Nev. & M.K.B. 812; 2 L.J.K.B. 29; 110 
H.R. 489; 16 Digest (Repl.) 306, 834. 
Goodwin v. Lordon (1834), 1 Ad. & El. 878; 3 Nev. & M.K.B. 879; 110 E.R. 1251; 
41 Digest (Repl.) 114, 601. 
Anon. (1832), 1 Dowl. 157; 41 Digest (Repl.) 114, 600. 


Motion for discharge of person held in custody. 


The prisoner having been discharged by the court on a writ of habeas corpus, 
was arrested for another offence on his way home. The question arose whether 
such offence was a criminal process or a civil process which entitled him to the 
privilege of freedom from arrest on his way home. 

Archibald Douglas, a captain of the 49th Regiment of Madras native infantry, 
was charged, before John Hardwick, one of Her Majesty’s justices of the peace, on 
Nov. 4, 1842, with being a deserter from the regiment, and the magistrate, acting 
under the statutes 3 & 4 Vict., c. 87, and 5 & 6 Vict., c. 12, s. 22, committed him to 
Tothill Fields prison. He was afterwards, by authority of the Secretary at War, 
given up to Lieutenant-Colonel Hay, the officer commanding the East India Co.’s 
forces at Chatham, and by him removed, under military arrest, to that place. 
A habeas corpus cum causa was thereupon obtained, addressed ‘‘to Lieutenant- 
Colonel Hay, and to any and every officer and officers, and person or persons, 
having the custody of Captain Archibald Douglas, a captain in the Indian army”’; 
and he was now brought into court in obedience to the writ. The depositions made 
before Mr. Hardwick were also brought up by certiorari. The return to the habeas 
corpus made by Edward Hay, lieutenant colonel, was as follows : 


‘>. That Archibald Douglas ...on Nov. 4, 1842, was and continued to be, 
and now is, an officer commissioned in the service of the East India Co., and, 
so being such officer, was, on Nov. 4, at the Police Office in Marlborough 
Street in the county of Middlesex, brought before John Hardwick, one of 
Her Majesty’s justices of the peace in and for the Metropolitan Police District, 
and one of Her Majesty’s justices of the peace acting for the county of 
Middlesex; and then and there a charge was made against... A. Douglas, 
upon the oath of John Estcourt Boucher and others, of being a deserter from 
the Honourable East India Co.’s 49th regiment of infantry, contrary to the 
statutes in that behalf made and provided; and thereupon John Hardwick .. . 
having heard the evidence...in support of the... charge, duly made his 
warrant of commitment of ...A. Douglas... And thereupon... A. Douglas 
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was duly conveyed to... Tothill Fields Bridewell: and... John Hardwick, 
so being such justice, did thereupon duly transmit an account thereof, in pur- 
suance of the statute in that behalf made and provided, to the Secretary at war. 
And thereupon an order was duly issued from the office of the... Secretary 
at war... Addressed to me, being the officer commanding the forces of the 
Honourable. the East India Company at Chatham... And I further certify 
that, in obedience to the...order, I ...did all... things as therein... 
ordered, and received . . . Archibald Douglas into my custody on Nov. 7, 1842, 
and I have since kept him in my custody according to the... order, to the 
end that Archibald Douglas may be proceeded against according to law.” 


Kelly for the prisoner, with a view to a motion for the prisoner’s discharge, 
proposed to read an affidavit as explanatory of the circumstances under which the 
return was made. 

The Attorney-General (Sir Frederick Pollock) for the Crown, supported the 
return and opposed the putting in of affidavits. 

Kelly contended that the affidavits offered would not infringe the rule which 
excludes affidavits contradictory of the return. The prisoner was apprehended and 
detained under 5 & 6 Vict., ce. 12, s. 22, which empowered the constable to arrest 


‘‘any person reasonably suspected to be a deserter,’’ [and a justice to place 
him in the proper custody] ‘‘if by his confession, or the testimony of one or 
more witnesses upon oath, or by the knowledge of such justice, it shall appear 
that such suspected person is a soldier, and ought to be with the corps to 
which he belongs.’’ 


Here the return did not expressly affirm that the prisoner was a soldier and ought 
to be with his corps. The affidavits would show his rank and the circumstances 
under which he is here; where his corps is; and that, for reasons which would 
appear, he was not a person who at present ought to be with it. 


LORD DENMAN, C.J.—You do not make a case for reading affidavits. Your 
proposed argument would show that the return is insufficient. 


Kelly then contended that, on the return itself, the prisoner must be discharged, 
because it did not state in terms, or otherwise show, that the prisoner was a 
‘‘soldier’’ or that he ought to be with his corps, which facts were necessary to give 
the justice jurisdiction. 


LORD DENMAN, C.J.—The court is struck with this objection, that the return 
should have stated that the prisoner was a soldier who ought to be with his corps. 


Sir Frederick Pollock admitted that these facts ought to have appeared before the 
magistrate, and, if proved to him, should have been stated in the return. 


LORD DENMAN, C.J.—The court considers that this objection is fatal and the 
prisoner must be discharged. 


Sir Frederick Pollock then stated that an information had been filed against 
Captain Douglas for extortion and malversation in an office which he had held 
in India, and moved that he might be committed to take his trial for misdemeanour 
in this country. 

Kelly contended that, before that question should be considered, Captain Douglas 
should be at liberty to leave the court. 


LORD DENMAN, C.J.—Before this motion is made, the court must see that 
their present judgment has its due effect. The judgment is that Captain Douglas 


is at liberty to leave the court and go where he pleases. We cannot order him to 
remain. 


Captain Douglas then left the court. 





Afterwards, on the same day, Kelly, on behalf of Captain Douglas, stated that he 
had been arrested on a sheriff’s warrant as he was quitting the court. 
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LORD DENMAN, C.J.—This must be brought before us in the regular way, by © 


affidavit. 


During the same day, an affidavit of the fact of the arrest was put in. The 
warrant also, on which Captain Douglas had been arrested, was read in court. It 
was oe with the name of the sheriff of Middlesex, and addressed _ a person 
named, as ‘‘my bailiff,’’ and was as follows: 


‘Middlesex. ) By virtue of the Queen’s writ to me directed, I command 
you that you take Archibald Douglas, Esquire, if he shall be 
found in my bailwick, and him safely keep, so that I may have his body before 
the Queen at Westminster, on Friday, Nov. 18 next, to answer our sovereign 
lady the Queen for certain misdemeanours whereof he is impeached, and also 
for certain penalties and forfeitures sued for in the Queen’s Court before the 
Queen by Sir Frederick Pollock, Knight, Her Majesty’s Attorney-General, on 
the Queen’s behalf, against the said Archibald Douglas. 
‘Pursuant to the East India Company Act, 1793, s. 141; upon an information 
exhibited for certain misdemeanours, amounting in the whole to £12,000. 


‘Dated Nov. 15, 1842. 
‘‘Penalties sued for, £12,000. 
““E. and J. Lawford. 
“Robinson. 


The ex officio information, referred to in the warrant, had been filed on the 
preceding day. 

Kelly, Rogers and Chambers then moved for the discharge of Captain Douglas, 
and contended that it did not distinctly appear whether the arrest was under 
criminal or civil process. 

The Attorney-General (Sir Frederick Pollock), the Solicitor-General (Sir W. W. 
Follett), Clarkson, W. F. Pollock and Forsyth for the crown contended that the 
only question was whether this was a criminal charge. If so, the party was not 
privileged when returning home; and, even when he was at home, the officer 
armed with a warrant under the criminal charge might break open the dwelling- 
house. 

Kelly in reply contended that the general law was not in dispute: but here the 
prosecutors, by asserting the claim of a penalty on the face of the warrant, had given 
a civil character to the whole proceeding. 


LORD DENMAN, C.J.—Where a party, being unlawfully in custody upon civil 
process, is discharged from such custody by this court, he is privileged, during his 
return home, from arrest under civil process. The question therefore is, whether 
the process upon which Captain Douglas is now detained be civil or criminal. The 
question is of great importance, for the necessity of duly enforcing the criminal law 


is not less imperative than that of protecting from illegal arrest. A party discharged ~ 


from illegal civil process is privileged during his return home, but the home itself, 
as was well put by counsel is no protection against criminal process. 

Then, is this warrant upon a civil or criminal process? I think it perfectly clear 
that it is upon a charge of misdemeanour, although one consequence of the convic- 
tion for misdemeanour may be the forfeiture of certain penalties to the Crown. 
The charge sounds in crime, and leads to punishment. The arrest in this case is, 
therefore, not forbidden by the duty which this court owes to itself of protecting 
the individuals whom it may discharge, during their return to liberty. The nature 
of the privilege of a party returning after a discharge has been much discussed. 
But, if this warrant had been put into the hands of the officer soon after the party 
had left the precincts of the court (which of themselves are a protection from 
violence), we should be bound to say that there was no privilege against such a 
warrant, provided the proceeding were bona fide. The remark of Parxs, J., in 
Jacobs v. Jacobs (1), applies only to cases where a party has, by trick and collusion, 
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A availed himself of criminal process, to which he has been privy, for the purpose of 
getting custody of the person charged. That the court would not permit. We 
should not allow a plaintiff in a civil suit to avail himself of a custody under a 
criminal process set on foot only to carry the civil process into effect. But here the 
first charge was of one offence; the second of another. There is not the least ground 
for saying that the Crown issued the first in order to obtain the means of detaining 

B under the second. The second arrest is, therefore, not illecal: and the privilege 
claimed cannot be allowed upon any principle of common law. 


WILLIAMS, COLERIDGE and WIGHTMAN, JJ., concurred. 


Motion dismissed. 


D EASTWOOD v. KENYON 


[Court or QuEEN’s Bencu (Lord Denman, C.J., Patteson, Williams and Coleridge, 
JJ.), June 19, 1839, January 16, 1840] 


[Reported 11 Ad. & El. 488; 3 Per. & Dav. 276; 9 L.J.Q.B. 409; 
4 Jur. 1081; 113 E.R. 482] 


E Contract—Consideration—Voluntary pecuniary benefit—Acceptance by defendant 
—Promise of reimbursement. 

Contract—Form of contract—Need to be in writing—‘‘Promise to answer for debt 
of another person’’—Promise to pay debt owing to third person—Statute of 
Frauds, 1677 (29 Car. 2, c. 8), s. 4. 

A testator, having appointed the plaintiff to be his executor, died intestate 

Fas to his realty, leaving as his heir his only child S., an infant. During S.’s 
minority the plaintiff voluntarily spent £140 of his own money on improving 
the realty, and, to reimburse himself, borrowed the amount so spent from B., 
giving him a promissory note as security for the loan. On attaining her 
majority, S., having received the benefit of the loan, promised to discharge the 
note and paid one year’s interest thereon. She subsequently married the defen- 

G dant who, on being shown the plaintiff’s accounts, assented to them and 
promised to discharge the note, which, however, he failed to do. On a claim 
in assumpsit by the plaintiff for the amount of the note the defendant contended 
that his promise was a promise to pay the debt of another person within s. 4 
of the Statute of Frauds, and to be enforceable, should have been in writing, 
which it was not. 

H Held: (i) s. 4 of the Statute of Frauds as to promises to pay the debt of 
another apphed only to promises made to the person to whom another was 
liable; the defendant’s promise was made to the plaintiff and not to B.; and, 
therefore, was not within the statute; (ii) a pecuniary benefit, voluntarily 
conferred by the plaintiff and, though not requested by the defendant, accepted 
by him, was not a sufficient consideration to support the defendant’s subsequent 

J express promise to reimburse the plaintiff. 

Lee v. Muggeridge (1) (1813), 5 Taunt. 36, and Littlefield v. Shee (2) (1881), 
2 B. & Ad. 811 considered. 


Notes. Considered: Hargreaves v. Parsons (1844), 18 M. & W. 561. Followed: 
Beaumont v. Reeve (1846), 8 Q.B. 483; Reader v. Kingham (1862), 13 C.B.N.S. 344. 
Referred to: Leaf v. Tuton (1842), 10 M. & W. 893; Veitch v. Russell (1842), 
Car. & M. 362; Roscorla v. Thomas (1842), 3 Q.B. 234; Linegar v. Hodd (1848), 17 
L.J.C.P. 106; Fisher v. Bridges (1854), 1 Jur.N.S. 157; Cripps v. Hartnoll (1868), 
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4B. & 8. 414; Flight v. Reed (1863), 1 H. & C. 708; Guild v. Conrad, [1894] 
2 Q.B. 885; Jayawickreme v. Amarasuriya, [1918] A.C. 869. 

As to what contracts must be in writing, see 8 Haussury’s Laws (8rd Edn.) 
87-93; as to consideration generally, see ibid. 113 et seq., as to money paid under 
constructive contracts, see ibid. 227-233; and for cases see 12 Diaust (Repl.) 228 
et seq. Fors. 4 of the Statute of Frauds, see 4 Hauspury’s Statutes (2nd Edn.) 
658. 

Cases referred to: 
(1) Lee v. Muggeridge (1813), 5 Taunt. 86; 128 E.R. 599; 12 Digest (Repl.) 246, 
L879. 
(2) Tatilefeld v. Shee (1881), 2 B. & Ad. 811; 1 InJ.K.B, 12; 109 BR 34s. 
12 Digest (Repl.) 228, 1702. 


(3) Buttemere v. Hayes (18389), 5 M. & W. 456; 9 L.J.Ex. 44; 3 Jur. 704; 151- 


E.R. 193; 31 Digest (Repl.) 487, 5652. 

(4) Wennall v. Adney (1802), 3 Bos. & P. 247; 127 E.R. 187; 12 Digest (Repl.) 
245, 1869. 

(5) Loyd v. Lee (1718), 1 Stra. 94; 938 E.R. 406, N.P.; 12 Digest (Repl.) 221, 
1632. 

(6) Barnes v. Hedley (1809), 2 Taunt. 184; 127 E.R. 1047; 12 Digest (Repl.) 207, 
1465. 

(7) Cooper v. Martin (1803), 4 East, 76; 102 E.R. 759; 12 Digest (Repl.) 244, 
TSS. 

(8) Mitchinson v. Hewson (1797), 7 Term Rep. 348. 

(9) Lampleigh v. Brathwait (1615), Hob. 105; 1 Brownl. 7; Moore, K.B. 866; 
80 E.R. 255; 12 Digest (Repl.) 248, 1837. 

(10) Hunt v. Bate (1568), 3 Dyer, 272a; 73 E.R. 605; 12 Digest (Repl.) 243, 1835. 

(11) Townsend v. Hunt (1635), Cro. Car. 408; W.Jo. 865; 79 E.R. 955; 12 Digest 
(Repl.) 246, 1873. 


Rule Nisi obtained by defendant to enter verdict for defendant in an action on a 
promise to answer for the debt of another. 

The declaration stated that the plaintiff was executor of the will of John Sutcliffe 
who had died intestate as to his real estate, leaving as his heir-at-law his only child 
Sarah, an infant, who later became the defendant’s wife; that while Sarah was an 
infant and unmarried the plaintiff voluntarily spent his own money on the improve- 
ment of the realty, and, to reimburse himself, had borrowed £140 from one 
Blackburn, to whom he had given a promissory note as security for the loan; that 
Sarah, while unmarried, had received the benefit of the loan, and, after she came 
of age, assented thereto and promised to pay the note and did, in fact, pay a year’s 
interest; that after the marriage of Sarah and the defendant the plaintiff’s accounts, 
including the sum due to the plaintiff, which was equal to the amount of the note 
to Blackburn, were shown to the defendant who assented to them; that the defen- 
dant in right of his wife had received all the benefit of the loan; and that, in con- 
sideration of the premises, he had promised to pay the amount of the note but had 
failed to do so. The defendant pleaded non assumpsit. 


At the trial before Parrreson, J., at the York Spring Assizes, 1838, it was objected | 


by the defendant that the promise stated in the declaration and proved, was a 
promise to pay the debt of another within the Statute of Frauds, s. 4, and ought to 
have been in writing. The judge being of opinion that such defence, if available 
at all, was not admissible under the plea of non assumpsit, gave the plaintiff a 
verdict subject to a motion to enter a verdict for the defendant. The defendant 
obtained a rule nisi accordingly. 

Alexander and W. H. Watson for the plaintiff, showed cause against the rule. 

Oresswell for the defendant supported the rule. 

Cur. adv. vult. 

Jan. 16, 1840. LORD DENMAN, C.J., delivered the following judgment of the 

court.—The first point in this case arose on 8. 4 of the Statute of Frauds, viz., 
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whether the promise of the defendant was to ‘‘answer for the debt, default, or 
miscarriage of another person.’’ On the hearing we decided, in conformity with 
Buttemere v. Hayes (8), that this defence might be set up under the plea of non 
assumpsit. 

The facts were that the plaintiff was liable to a Mr. Blackburn on a promissory 
note, and the defendant, for a consideration which may for the purpose of the 
argument be taken to have been sufficient, promised the plaintiff to pay and 
discharge the note to Blackburn. If the promise had been made to Blackburn 
doubtless the statute would have applied; it would then have been strictly a 
promise to answer for the debt of another, and the argument on the part of the 
defendant is that it is not less the debt of another because the promise is made to 
that other, viz., the debtor, and not to the creditor, the statute not having in terms 
stated to whom the promise contemplated by it, is to be made. But on considera- 
tion we are of opinion that the statute applies only to promises made to the person 
to whom another is answerable. We are not aware of any case in which the point 
has arisen or in which any attempt has been made to put that construction on the 
statute which is now sought to be established, and which we think not to be the 
true one. 

The second point arose in arrest of judgment, namely, whether the declaration 
showed a sufficient consideration for the promise. It stated, in effect, that the 
plaintiff was executor under the will of the father of the defendant’s wife, who had 
died intestate as to his real estate leaving the defendant’s wife, an infant, his only 
child; that the plaintiff had voluntarily expended his money for the improvement 
of the real estate, while the defendant’s wife was sole and a minor; and that, to 
reimburse himself, he had borrowed money from Blackburn to whom he had given 
his promissory note; that the defendant’s wife while sole, had received the benefit 
and, after she came of age, assented and promised to pay the note and did pay a 
year’s interest; that after the marriage the plaintiff's accounts were shown to the 
defendant who assented to them, and it appeared that there was due to the plaintiff 
a sum equal to the amount of the note to Blackburn; that the defendant in right 
of his wife had received all the benefit and, in consideration of the premises, 
promised to pay and discharge the amount of the note to Blackburn. On motion 
in arrest of judgment, this promise must be taken to have been proved and to have 
been an express promise, as indeed it must of necessity have been, for no such 
implied promise in law was ever heard of. It was then argued for the plaintiff 
that the declaration disclosed a sufficient moral consideration to support the 
promise. 

Most of the older cases on this subject are collected in a note to Wennall v. 
Adney (4), and the conclusion there arrived at (3 Bos. & P. at p. 253) seems to be 
correct in general : 


‘An express promise... can only revive a precedent good consideration, which 
might have been enforced at law through the medium of an implied promise, had 
it not been suspended by some positive rule of law; but can give no original 
cause of action, if the obligation, on which it is founded, never could have been 
enforced at law, though not barred by any legal maxim or statute provision.”’ 


Instances are given of voidable contracts, as [for example] those of infants ratified 
by an express promise after age, and distinguished from void contracts; as of 
married women, not capable of ratification by them when widows (Loyd v. Lee (5)); 
[as] debts of bankrupts revived by subsequent promise after certificate, and similar 
cases. Since that time some cases have occurred on this subject which require 
to be more particularly examined. Barnes v. Hedley (6) decided that a promise 
to repay a sum of money with legal interest, which sum had originally been lent on 
usurious terms, but in taking the acount of which all usurious items had been 
by agreement struck out, was binding. Lee v. Muggeridge (1) upheld an assumpsit 
by a widow that her executors should pay a bond given by her while a feme covert 
to secure money then advanced to a third person at her request. On the latter 
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occasion the language of Sir James Mansrrevp, C.J., and of the whole Court of 
Common Pleas is very large and hardly susceptible of any limitation. It is con- 
formable to the expressions used by the judges of this court in Cooper v. Martin (7), 
where a stepfather was permitted to recover from the son of his wife, after he had 
attained his full age, on a declaration for necessaries furnished to him while an 
infant for which, after his full age, he promised to pay. It is remarkable that in 
none of these there was any allusion made to the note to Wennall v. Adney (4), 
above referred to, and which has been very generally thought to contain a correct 
statement of the law. Barnes v. Hedley (6) is fully consistent with the doctrine 
in that note laid down. Cooper v. Martin (7) also, when fully examined, will be 
found not to be inconsistent with it. 

This last case appears to have occupied the attention of the court much more in 
respect of the supposed statutable liability of a stepfather, which was denied by the 
court, and in respect of what a court of equity would hold as to a stepfather’s 
liability, and rather to have assumed the point before us. It should, however, be 
observed that Lorp ELtensorovan, C.J., in giving his judgment says (4 East, at 
ps2 80) = 


{The plaintiff} having done an act beneficial for the defendant in his infancy, 
it is a good consideration for the defendant’s promise after he came of age. In 
such a case the law will imply a request, and the fact of the promise has been 
found by the jury.”’ 


Undoubtedly the action would have lain against the defendant while an infant, 
inasmuch as it was for necessaries furnished at his request in regard to which 
the law raises an implied promise. 


Lee v. Muggeridge (1) must, however, be allowed to be decidedly at variance with 
the doctrine in the note alluded to and is a decision of great authority. It should, 
however, be observed that in that case there was an actual request of the defendant 
during coverture, though not one binding in law; but the ground of decision there 
taken was also equally applicable to Littlefield v. Shee (2), tried by Gasser, J., 
at nisi prius, when that judge held, notwithstanding, that the defendant having 
been a married woman when the goods were supplied, her husband was originally 
liable, and there was no consideration for the promises declared upon. After time 
taken for deliberation this court refused even a rule to show cause why the nonsuit 
should not be set aside. Lee v. Muggeridge (1) was cited on the motion and was 
sought to be distinguished by Lorp TENTERDEN because there the circumstances 
raising the consideration were set out truly on the record, [whereas] in Littlefield v. 
Shee (2), the declaration stated the consideration to be that the plaintiff had 
supplied the defendant with goods at her request, which the plaintiff failed in 
proving, inasmuch as it appeared that the goods were in point of law supplied 
to the defendant’s husband and not to her. But Lorp TEenTERDEN added that the 
doctrine that a moral obligation is a sufficient consideration for a subsequent promise 
is one which should be received with some limitation. This sentence, in truth, 


amounts to a dissent from the authority of Lee v. Muggeridge (1), where the doctrine 


is wholly unqualified. 

The eminent counsel who argued for the plaintiff in Lee v. Muggeridge (1) spoke 
of Lorp MansFrieLp as having considered the rule of nudum pactum as too narrow, 
and maintained that all promises deliberately made ought to be held binding. I 
do not find this language ascribed to him by any reporter and do not know whether 
we are to receive it as a traditional report or as a deduction from what he does 
appear to have laid down. If the latter, the note to Wennall v. Adney (4) shows 
the deduction to be erroneous. If the former, Lorp TENTERDEN and this court 
declared that they could not adopt it in Littlefield v. Shee (2). Indeed, the doctrine 
would annihilate the necessity for any consideration at all, inasmuch as the mere 
fact of giving a promise creates a moral obligation to perform it. The enforcement 
of such promises by law, however plausibly reconciled by the desire to effect all 
conscientious engagements, might be attended with mischievous consequences to 
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A society; one of which would be the frequent preference of voluntary undertakings to 
claims for just debts. Suits would thereby be multiplied and voluntary undertak- 
ings would also be multiplied to the prejudice of real creditors. The temptations 
of executors would be much increased by the prevalence of such a doctrine and the 
faithful discharge of their duty be rendered more difficult. 

Taking then the promise of the defendant, as stated on this record, to have been 

B an express promise, we find that the consideration for it was past and executed 
long before; and yet it is not laid to have been at the request of the defendant 
nor even of his wife while sole—though if it had, Mitchinson v. Hewson (8) shows 
that it would not have been sufficient—and the declaration really discloses nothing 
but a benefit voluntarily conferred by the plaintiff and received by the defendant 
with an express promise by the defendant to pay money. If the subsequent assent 

Ci of the defendant could have amounted to a ratihabitio, the declaration should have 
stated the money to have been expended at his request and the ratification should 
have been relied on as matter of evidence; but this was obviously impossible because 
the defendant was in no way connected with the property or with the plaintiff 
when the money was expended. If the ratification of the wife while sole were 

relied on, then a debt from her would have been shown and the defendant could 

J not have been charged in his own right without some further consideration, as of 
forbearance after marriage or something of that sort. And then another point would 
have arisen on the Statute of Frauds which did not arise as it was, but which 
might in that case have been available under the plea of non assumpsit. 

In holding this declaration bad because it states no consideration but a past 
benefit not conferred at the request of the defendant, we conceive that we are 

Fi justified by the old common law of England. Lampleigh v. Brathwait (9) is 
selected by Mr. SmirH [1 SmirH’s Lreapina Casss] as the leading case on this 
subject which was there fully discussed, though not necessary to the decision. 
Hopzart, C.J., lays it down that 


‘‘a mere voluntary courtesy will not have a consideration to uphold an assump- 
sit. But if that courtesy were moved by a suit or request of the party that 

F gives the assumpsit, it will bind; for the promise, though it follows, yet it is 
not naked, but couples itself with the suit before, and the merits of the party 
procured by that suit; which is the difference.”’ 


[That] difference is brought fully out by Hunt v. Bate (10), there cited from 
Dyrer, where a promise to indemnify the plaintiff against the consequences of 
G having bailed the defendant’s servant, which the plaintiff had done without request 
of the defendant, was held to be made without consideration; but a promise to pay 
£20 to the plaintiff who had married the defendant’s cousin, but at the defendant’s 
special instance, was held binding. The distinction is noted, and was acted on 
in Townsend v. Hunt (11), and indeed in numerous old books; while the principle of 
moral obligation does not make its appearance till the days of Lorp Mansriretp, and 
H then under circumstances not inconsistent with this ancient doctrine when properly 
explained. 
On the whole, we are of opinion that the rule must be made absolute to arrest 
the judgment. 


Rule to enter verdict for defendant, discharged. Rule to arrest judgment absolute. 
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AVERALL v. WADE 


[Court or CHANCERY IN IRELAND (Sir Edward Sugden, L.C.), February 16, 17, 
1835] 


[Reported L. & G. temp. Sugd. 252, 262] 


Equity-—Marshalling—Settlement—Judgment existing against person entitled 
to several unsettled estates—Settlement by debtor of one estate—Subsequent 
judgment obtained by another creditor—Property to be used for discharging 
prior judgment debt. 

A person seised of several estates and indebted by judgment settled one of 
the estates for valuable consideration with a covenant against encumbrances. 
Subsequently other creditors obtained judgment against him. 

Held: the prior judgment should be thrown altogether on the unsettled 
estates, and the subsequent judgment creditors were not entitled to any con- 
tribution from the settled estates. 


Notes. As to marshalling, see 14 Haussury’s Laws (8rd Edn.) 611-615; 27 
Haussoury’s Laws (8rd Edn.) 898-400; and for cases see 20 Diaesr (Repl.) 526— 
530; 35 Diarest (Repl.) 674-679. 


Cases referred to: 
(1) Lanoy v. Duke of Athol (1742), 2 Atk. 444; 9 Mod. Rep. 398; 26 E.R. 668, 
L.C.; 85 Digest (Repl.) 675, 3525. 
(2) Boazman v. Johnston (18380), 8 Sim. 877; 57 E.R. 1039; 20 Digest (Repl.) 
528, 2407. 


(3) Aldrich v. Cooper (1803), 8 Ves. 382; 82 E.R. 402, L.C.; 20 Digest (Repl.) 
526, 2395. 

(4) Gwynne v. Edwards (1825), 2 Russ. 289, n.; 88 H.R. 349; 23 Digest (Repl.) 
539, 6041. 


(5) Morse v. Faulkner (1792), 2 Swan. 429, n.; 1 Anst. 11; 86 E.R. 936; 21 
Digest (Repl.) 863, 1076. 

(6) Freemoult v. Dedire (1718), 1 P.Wms. 429; 24 E.R. 458; 85 Digest (Repl.) 
307, 267. 

(7) Hartley v. O'Flaherty (circa 1813-30), Beat. 61.. 

(8) Finch v. Earl of Winchelsea (1719), 3 P.Wms. 399, n.; 24 E.R. 1119, L.C.; 
23 Digest (Repl.) 539, 6042. 

(9) Burgh v. Francis (1673), Cas. temp. Finch, 28; 1 iq. Cas. Abr. 820; Nels. 
183; 1 P.Wms. 279; Wight. 126; 3 Swan. 536, n.; 28 E.R. 16; 30 Digest 
(Repl.) 185, 298. 

(10) Kirkham v. Smith (1749), Amb. 518; 1 Ves. Sen. 258; 27 E.R. 334, L.C.; 44 
Digest 185, 139. 

(11) Ex parte Kendall (1811), 17 Ves. 514; 84 E.R. 199; sub nom. Re Dawes, 
Ex parte Kendal, 1 Rose, 71 L.C.; 20 Digest (Repl.) 527, 2403. 

(12) Hamilton v. Royse (1804), 2 Sch. & Lef. 815; 20 Digest (Repl.) 320, “156. 


Also referred to in argument: 


Selby v. Selby (1828), 4 Russ. 386; 6 L.J.O.S.Ch. 117; 88 E.R. 832; 23 Digest 


(Repl.) 536, 6012. 


Bill filed by a judgment creditor, praying for relief. 

Samuel Wade being seised in fee of several freehold estates, and being indebted 
by judgments to different persons, on Jan. 11, 1813, upon the marriage of his son, 
Thomas, conveyed one of the said estates to the use of the said Thomas for life 
without impeachment of waste, ‘‘and from and after his death to the use of the 
first and every other son of the marriage in tail male, and their issue male respec- 
tively, according to seniority, etc.,’’ and in default of such issue male, then to the 
use of the issue female of the marriage, in such shares, etc., as the said Thomas 
should appoint. The settlement contained a covenant on the part of said Samuel 
Wade, that the said lands were 
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“free and clear, and freely and clearly acquitted and discharged of and from 
all former and other gifts, grants, settlements, judgments, and other encum- 
brances whatsoever.”’ 


Samuel Wade died in 1826. The bill was filed by a creditor who had obtained a 
judgment against the said Samuel Wade in Hilary Term, 1813, subsequently to the 
said settlement. There were two questions raised, first, whether the judgments, 
prior to the settlement of 1813, should be thrown exclusively on the settled estate 
in exoneration of the unsettled estates; and, secondly, if the settled estate should 
not be considered liable to exonerate the unsettled estates, whether the subsequent 
judgment creditors had a right to make the settled estate contribute to the payment 
of the prior judgments. 


Sergeant Greene, Brewster and Collins for the plaintiff, and other judgment 
creditors, subsequent to the settlement of 1813. 

Scott, Moore and William Brooke for the parties deriving under the settlement of 
1813. 


Blake for a subsequent judgment creditor. 


SIR EDWARD SUGDEN, L.C.—This is a case of considerable importance, there 
is very little direct authority on the point. The general doctrine is this. Where 
one creditor has a demand against two estates, and another a demand against one 
only, the latter is entitled to throw the former on the fund that is not common 
to them both. This is a narrow doctrine, and cannot generally be enforced against 
an encumbrancer, who is a mortgagee. Whatever may be the equity of the 
creditor with only one security, the mortgagee of both estates has a right to compel 
the debtor to redeem, or he may foreclose. In Ireland, indeed, there would be a 
decree for a sale, and the mortgagee would be entitled to no more than his money, 
and the court would deal with the surplus in such manner as it might think fit, so 
that the equity might be worked out; but not so in England. 

This is a naked case, and we are first to examine the effect of the covenant, and 
next to consider the point now made by counsel for the subsequent judgment 
creditor. There are two judgments entered up against the owner of estates A. and 
B., and the person, against whom the judgments were obtained, settles estate A., 
previous to the second judgment, for valuable consideration. The settlement is 
dated early in January, 1813, and in Hilary Term, 18138, a judgment was entered 
against the settlor. The first point made on the part of the subsequent judgment 
creditor was, as to his right to throw the prior judgment altogether on the settled 
estate, and so leave the unsettled estates as an open fund for his demand. The 
second point he made was that, supposing he is not entitled to that relief, he is at 
least entitled to a contribution from the settled estates. There can be no doubt that 
those claiming under the settlement cannot be forced to pay more than their 
proportion, and they would have a right to contribution from the unsettled estates. 
A subsequent transaction cannot increase the charge on the settled estate. Lanoy 
v. Duke of Athol (1), goes only to a limited extent (2 Atk. at p. 446): 


‘Suppose a person who has two real estates, mortgages both to one person, 
and afterwards only one estate to a second mortgagee, who had no notice of the 
first, the court, in order to relieve the second mortgagee, has directed the first 
to take a satisfaction out of that estate only which is not in mortgage to the 
second mortgagee, if that is sufficient to satisfy the first mortgage, in order to 
make room for the second mortgage, even though the estate descended to two 
different persons.’ 


Lorp HarpwickeE does not put it higher than this, that where there is a descent to 
two different persons, they do not stand in a better situation than the original 
debtor, from whom they both must claim. 

In Boazman v. Johnston (2) the bond creditors were stated to be in the same 
situation as pointed out in Aldrich v. Cooper (8), having but one fund, and the 
mortgagees having two funds; and they desired to throw the mortgagees on the 
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freehold estates, and leave the rectory to them for the payment of their demand. 
The answer was, ‘‘you must take what you have got and just as you find it; 
although the mortgagees have a right against both, yet you cannot throw them 
over on the freehold estate, as there was a stipulation to clear it, as far as could 
be done, for the benefit of the children, by means of this very fund.’’ In Aldrich 
v. Cooper (3) (and the same point has been decided in Gwynne v. Edwards (4), and 
in other cases) it was held that although there was a covenant to surrender the 
copyhold estates to secure the payment of the mortgage, yet the freehold and the 
copyhold were to be considered a common fund. Lorp Expon, speaking of 
the effect of marshalling, says (8 Ves. at p. 388): 


“Suppose there was no freehold estate, but there was a copyhold estate 
which the owner had subjected to a mortgage, and died, it is clear the mort- 
gagee, having two funds, might, if he pleased, resort to the copyhold estate, 
but would this court compel him to resort to it? if so the court marshalls by 
the necessary consequence of its act.’’ 


He then says (ibid. at p. 389): 


‘‘How then is he allowed in this court effectually to apply for satisfaction? 
not upon the ground that it is assets, either by will or by contract inter vivos, 
but upon the ground that the specialty or mortgage creditor, having two funds, 
shall not by his will resort to that, by going to which, he would disappoint as 
just a creditor who cannot resort to any other.”’ 

And (ibid. at p. 890) : 

“The estate is charged expressly with the payment of that debt, and, there- 

fore, if the freehold and copyhold estates go to different heirs, that charge is 


the foundation for this court’s applying the principle of contribution, not 
because it is assets, but because it is charged, not being assets.’’ 
Again (ibid. at p. 391): 

“It is clear, if no third persons are concerned, the court would arrange 
between the two. estates, if they went to different persons; in that case if no 
third persons were concerned, and the estates were of equal value, that sum 
would be divided between them, and the simple contract creditors would 
receive the whole personal estate.’’ 


We see here how carefully Lorp Expon puts it: “If there are no third persons 
concerned.”’ 
And (ibid. at p. 395): 

‘‘Suppose another case, two estates mortgaged to A., and one of them 
mortgaged to B., he has no claim under the deed upon the other estate, it may 
be so constructed that he could not affect that estate after the death of the 
mortgagor, but it is the ordinary case to say, a person, having two funds, shall 
not by his election disappoint the party having only one fund, and equity, 
to satisfy both, will throw him who has two funds, upon that which can be 
affected by him only, to the intent that the only fund to which the other has 
access may remain clear to him.’’ 


Upon the whole of the case, therefore, you will find Lorp Epon, in the application 
of the principle, carefully avoids dealing with the rights of third persons interven- 
ing. I cannot say that I feel any doubt on the first point, as to the right claimed 
by the subsequent creditor to throw the whole of the prior encumbrance on the 
settled estate; there is no such equity. 

Whether he is entitled to a contribution against it is involved in the consideration 
of the question raised by the persons claiming under the settlement, which is 
directly the converse of the former, and depends upon a different principle. They 
contend that the unsettled estate is to bear both the judgments, and that the second 
creditor is entitled to no relief against the settled estate. Suppose there was no 
covenant in the settlement: a man seised of estates A. and B., both subject to a 
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judgment debt, settles A. for valuable consideration, without noticing the judgment, 
the judgment creditor would be compelled to go against estate B., and the persons 
claiming under the settlement would be entitled to have the settled estate 
exonerated, at the expense of the unsettled estate; the judgment binds both, and 
where there is a settlement of part of an estate, as if free from encumbrance, equity 
will throw the whole on the unsettled part, which still belongs to the original owner. 
Here there is a covenant that the estate is free from encumbrances assuming that 
there was no such covenant, but a mere declaration that the estate was free from 
encumbrances, there can be no doubt that that declaration would throw the encum- 
brances on the unsettled estates. I cannot put the point on lower grounds, but 
I can put it on much higher. The covenant is enforced, not by giving damages, 
because this court does not give damages, but according to the peculiar jurisdiction 
of this court, by specifically doing that which ought to be done. I thought, there- 
fore, that, by reason of the covenant, the judgment should be thrown altogether 
on the unsettled estate. Counsel for the subsequent judgment creditor has started 
a fair point, but it does not alter my view of the law. I am glad, however, that he 
has had an opportunity of arguing the question, as I should be sorry that any point 
should not be considered which he thought would be of benefit to his client. 

It is first said, that the settlement is informal, and did not execute its purpose; it 
is, however, a good settlement in equity, and the court will effectuate the intent 
of the parties. That is a settled point. I must, therefore, consider the settlement 
as if actually re-modelled. The equity binds the land: I am not now speaking of a 
person who takes for valuable consideration without notice, but as against every 
person, unless a purchaser for valuable consideration without notice, it will be 
deemed a good settlement. But then it is said that the covenant cannot be specifi- 
cally executed after the death of parties; I never heard that point raised before. 
The only case I recollect on the subject is Morse v. Faulkner (5). There the party 
was not entitled, at the time of the conveyance, but afterwards acquired the title 
by descent, and the court seemed to think that there was a personal equity, and not 
descending with the land. I am not of that opinion. Freemoult v. Dedire (6) has 
been cited, but that does not touch this point, for in that case there was a specific 
covenant to settle a particular estate, and likewise a general covenant to settle lands 
of a certain value, and it was held that the latter did not bind any particular estate, 
and that as there were no words specifically binding the estate it was to be regarded 
as a mere general covenant not binding any lands in particular. But the covenant 
in this case is a continuing covenant, and of which there ought to be a specific 
execution, and in effect it has executed itself, and by force of that covenant the 
estate must be considered in equity, as between the parties, as discharged of the 
judgments which must be thrown on the unsettled estates. In regard to the claim 
by the latter judgment creditor to a contribution against the settled estates, I must 
consider the character of the party making this claim. Is he claiming in equal 
rights? Does he stand in a relation entitling him to have contribution? I think 
not. Sm AntTHony Harr, in Hartley v. O'Flaherty (7), in which there does not 
appear to have been any difference of opinion between him and Lorp Puiunxer, 
merely arranged the equities in express words; that every person, according to his 
priority, had an equity to throw off the encumbrance upon the unsold portion, and 
so each purchaser to keep throwing it off until it fell upon the last unfortunate 
purchaser. I am not called upon to give any opinion on that case. It does not 
decide the point before us. It was merely a decision on the general equities, and 
on the particular provisions of the Acts of Parliament, which certainly presented 
considerable difficulties in the way of the decision. It will be found difficult to 
reconcile all the parts of Lorp CuanceLLor Hart’s judgment. A judgment creditor 
has not any specific lien on the land. He has only a general lien over all the estate 
of his debtor. A general creditor does not stand in the same right as a specific 
encumbrancer, and, therefore, in ninety-nine cases out of one hundred, he cannot 
have any relief against a mortgagee who has a specific lien. In Finch v. Earl of 
Winchelsea (8), many cases were cited, among the rest Burgh v. Francis (9), where 
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a defective mortgage in fee, the estate in equity being specifically bound, was pre- 
ferred to a subsequent judgment. That is precisely the case before me, and, 
therefore, though a defective conveyance, yet, as the judgment creditor has no 
specific lien, it must be made good against him. 

When the passage from Kirkham v. Smith (10), was first read, it struck me that 
it was not right, but I find that Lorn Harpwicke avoided the difficulty, for he 
Says, on a bill for foreclosure or sale, the equity would be that the estate purchased 
should not be liable unless the other part was not sufficient for the satisfaction. 
That was a strong case. Hugh, the tenant in tail, paid off a mortgage secured by 
a term for years, the former tenant in tail having suffered a recovery of a part, had 
sold it, and taken for it in exchange another estate; after the death of Hugh the 
mortgage debt was held to be kept alive for the benefit of his representatives; and 
those in remainder said that if they were liable to any part, yet they were not liable 
to the whole debt and that the other estate was bound to contribute a proportion; 
yet Lorp Harpwicxs decreed that they were bound to pay the whole, and that they 
had no right of contribution against the exchanged estate. Lorp Harpwicke did 
not even go so far as to say, there should be a contribution where there has been 
a dealing with the property, which has changed its character. In Ex parte Kendall 
(11) Lorp Epon was guarded in his observations and always kept in mind that the 
rights of third persons could not be affected by any arrangement entered into be- 
tween the parties. In Hamilton v. Royse (12), Lorp RepEspALE carries the doc- 
trine as to the exoneration of one estate by another very far. Lorp ReEprEspDaALe 
there says: 


‘‘The rule is very clear; a purchaser takes subject to all the equities to which 
the vendor was subject, and of which the purchaser has notice. Here the pur- 
chaser takes under a settlement of January, 1788, without that settlement he 
has no title, consequently he takes with notice of that settlement, and taking 
with notice of that settlement, he takes with notice of a clear equity against 
the estate which he has purchased.’’ 


I do not conceive that a purchaser is bound to know all the equities springing out of 
a particular deed. That case, I think, goes too far; but I do not mean to question 
incidentally what Lorp Repsspate decided on full deliberation, and I am sure on 
solid grounds, and which must have satisfied him at the moment, although at 
present I do not feel the full weight of them. There are many other cases, but the 
result on the whole is that there is no right to throw any part of the first judgment 
on the settled estate, but that, on the contrary, that estate had a right to be in- 
demnified against it, at the expense of the unsettled estate, and no subsequent 
judgment creditor can disturb that right after it has once attached. 


Order accordingly. 
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WHITTAKER AND ANOTHER v. HOWE 


[Rotts Courr (Lord Langdale, M.R.), January 13, 18, 1841] 


[Reported 3 Beav. 383; 40 E.R. 150] 


B Contract—Illegality—Restraint of trade—Sale of business—Solicitor’s practice— 


Covenant by vendor not to practise within Great Britain for twenty years. 

An agreement for the sale to the plaintiff by solicitors of their partnership 
business provided that the business would be the absolute property of the 
plaintiff, that for two years the vendors would assist the plaintiff as his 
partners, and that thereafter neither of the vendors should practise as solicitors 
or attorneys in any part of Great Britain for the space of twenty years without 
the consent of the plaintiff. 

Held: the restraint was valid, and an injunction was granted. 


Notes. This decision has been doubted by the House of Lords: see Nordenfelt 


v. Maxim Nordenfelt Guns and Ammunition Co., [1891-4] All E.R.Rep. 1. 


Considered: Davies v. Davies (1887), 86 Ch.D. 3859. Doubted: Nordenfelt v. 


Maxim Nordenfelt Guns and Ammunition Co., [18914] All E.R.Rep. 1. Referred 
to: Nicholls v. Stretton (1847), 10 Q.B..346; Elves v. Crofts (1850), 10 C.B. 241; 
Tallis v. Tallis (1852), 16 Jur. 746, n.; Harms v. Parsons (1862), 1 New Rep. 175; 
Rousillon v. Rousillon (1880), 14 Ch.D. 851; Underwood v. Barker (1899), 68 
L.J.Ch. 201; EHastes v. Russ (1913), 88 L.J.Ch. 829; Connors Bros., Ltd. v. Con- 


FE nors, [1940] 4 All E.R. 179. 


F 


As to restraint of trade by agreement, see generally 88 Hauspury’s Laws (8rd 


Edn.) 15 et seq.; as to extent of area, see ibid. 28-80; as to duration, see ibid. 
30-32; as to restraint on solicitor, see ibid. 49 (note u); and for cases see 45 
Dicest (Repl.) 500 et seq. 
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(2) Bunn v. Guy (1803), 4 East, 190; 1 Smith, K.B. 1; 102 E.R. 808, L.C.; 48 
Digest (Repl.) 415, 4398. 

(3) Horner v. Graves (1831), 7 Bing. 7385; 5 Moo. & P. 768; 9 L.J.0.8.C.P. 192; 
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Prosser v. Edmonds (1835), 1 Y. & C.Eix. 481; 160 E.R. 196; 1 Digest (Repl.) 
89, 668. 


Motion by the plaintiffs for an injunction to restrain the defendant from practising 
or carrying on the business of an attorney and solicitor. 

In 1831, the plaintiff Mr. Whittaker, being about to procure himself to be 
admitted an attorney and solicitor, and to form a partnership with the co-plaintiff, 
Mr. Tatham, desired to purchase the business which was then carried on by the 
defendant Mr. Howe and by his then partner Mr. Heptinstall. For these purposes 
an agreement, dated Aug. 4, 1831, was made and executed between and by the 
plaintiffs, and Howe and Heptinstall, whereby it was agreed, that Whittaker, upon 
his admission in Michaelmas Term then next, should become a partner with Howe 
and Heptinstall for two years, and should give £5,000 for the partnership, and as 
the consideration for the absolute purchase of all their interest in the business 
during and after the expiration of the term of two years. Howe and Heptinstall 
agreed to put Whittaker into possession of all the profits of the business from 
the time that the £5,000 should be secured as therein mentioned; but they were 
nevertheless to continue in business as the co-partners of Whittaker for two years 
from such time; and were during such two years to attend at the chambers wherein 
the business should be carried on; and it was agreed that Howe and Heptinstall 
should carry on, and in all things aid and assist Whittaker in carrying on the 
same, as they had been accustomed to do (Whittaker or Whittaker and Tatham, 
finding the necessary capital). It was also agreed that Howe and Heptinstall 
should respectively use their utmost endeavours to retain their then present clients, 
and secure the possession of the said business, as the same had been and was 
carried on by them, to Whittaker, during the term of two years and after the 
expiration thereof; and further that neither of them, Howe and Heptinstall, should 
afterwards practise as solicitors or attornies in any part of Great Britain for the 
space of twenty years without the consent of Whittaker. Also, that the plaintiff 
Tatham should, from the admission of Whittaker as attorney, become a co-partner 
with Whittaker for nine years, and receive a fixed portion of the profits; and ‘‘that 
all books and accounts which had been theretofore kept in respect of the said 
business, should be kept at the chambers where the business should be carried on, 
with liberty for any of the parties to the agreement, or their representatives, to have 
access thereto.’’ Mr. Whittaker secured the payment of the £5,000 as required 
on Noy. 17, 1831; and he became admitted as an attorney and solicitor. The agree- 
ment was acted upon, and the business carried on under the firm of Howe, Heptin- 
stall, and Whittaker. The money was actually paid in June, 1832, and Mr. Howe 
received £3,000 as his share of it. 

During the progress of the two years, at the end of which Messrs. Howe and 
Heptinstall were to retire, Mr. Whittaker began to apprehend that even after 
the expiration of two years it might be very important to him to have the advantage 
of being assisted by the greater experience and the established character of Mr. 
Howe; and in May, 1833, he wrote a letter to Mr. Howe, thereby, very earnestly, 


A 


requesting him to continue his assistance in the business after the end of the two - 


years. After some treaty, Mr. Howe agreed to do so, in consideration of his 
receiving £500 a year as a remuneration, which was some time afterwards in- 
creased to £700 a year. Mr. Heptinstall retired from the business altogether at the 
end of two years. Mr. Howe continued to act under the new arrangement, under 
which a question arose, whether he was a partner with Whittaker and Tatham. 
This question did not appear to have arisen out of any dispute as to the emoluments 
of the business, but seemed rather to be one of liability and feeling, and particularly 
whether the defendant stood, in relation to Messrs. Whittaker and Tatham, in 
the capacity of clerk or in some superior station. On Aug. 12, 1840, the defendant 
sent to the plaintiff Whittaker a letter, stating, among other things, “‘that all inter- 
course in the nature of partnership and otherwise must cease at the expiration 
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of the nine years from whence he entered partnership :”’ which occurred on 
Nov. 7, 1840. 

In August 1840, the dispute as to the partnership still continued. Mr. Howe 
insisted upon its being dissolved. Mr. Whittaker thought there was no partnership 
to dissolve; but at last they agreed to sign and publish a notice of dissolution 
of the partnership; and at the same time Mr. Howe signed an acknowledgment, 
that Mr. Whittaker’s signature of the notice of dissolution, should not prejudice any 
question between them as to a partnership having actually subsisted. About the 
same time, the name of the firm painted on the door of the chambers was altered, 
and the name of Howe, being separated from its former connection with the others, 
was painted on the door separately from them. On Dec. 25, 1840, in the absence, 
and without the knowledge of Whittaker and Tatham, Mr. Howe removed a great 
many books, deeds, documents, and papers from the chambers in Lincoln’s Inn, 
where the business was carried on, to his own chambers, among which were some 
of those included in the articles of August, 1831, and others belonging to the chents 
of the partnership. Mr. Howe took chambers in the neighbourhood, for the pur- 
pose and with the intention of carrying on business as an attorney and solicitor, 
and, as was stated by the plaintiffs’ affidavit, he threatened and intended 
to solicit the clients of the plaintiffs’ partnership, and to induce, or endeavour to 
induce, such clients to take away their business from the plaintiffs’ firm, and to 
employ him, the defendant, in respect of their business; and he intended to make 
use of the documents and papers, which were so as aforesaid surreptitiously 
obtained by him from the chambers of said partnership, for the purpose of further- 
ing his said designs, and of preventing the plaintiffs from transacting the business 
of their said clients, and of otherwise embarrassing the plaintiffs in the conduct of 
such business. It was also alleged by the plaintiffs, that the defendant intended 
to practise in the name of a third person in such manner as to evade his agreement. 

The plaintiffs thereupon filed their bill, and now moved for an injunction ‘‘to 
restrain the defendant Howe from detaining and keeping possession of the books, 
etc. from the chambers occupied by the plaintiffs,’’ and from permitting the same 
to remain away from the office of the plaintiffs, etc.; and ‘‘from practising or in 
any manner carrying on business as a solicitor or attorney in any part of Great 
Britain,’’ etc.; and to restrain him from soliciting the clients of the late firm of 
Howe and Heptinstall, to transfer their business from the plaintiffs to any other 
solicitor or attorney, or to cease to employ them; and from acting as the solicitor or 
attorney of any such clients. The defendant consented to deliver up the books, etc. 


Pemberton, Romilly and Freeling for the plaintiffs, in support of the motion. 
G. Turner and Bacon for the defendant. 


Jan. 13, 1841. LORD LANGDALE, M.R.—TI will state my present opinion as 
far as it is now formed, and will take an opportunity in the meantime of con- 
sidering the nature of the injunction which I ought to grant. 

I confess there is something in all contracts of this nature of which I have 
entertained some doubt. Where clients rely on the professional skill and know- 
ledge of the individual they have long employed, I have some doubt as to the policy 
of sanctioning the purchase of their recommendation of the clients to other persons. 
These doubts have not originated with myself, because I recollect very well their 
being long dwelt upon, and commented on by Lorp Exon, not only in the case of 
a solicitor and his clients, but in the cases of medical men and their patients. I 
perfectly recollect a case in which the professional practice of one physician had 
been sold to another, wherein the policy of permitting such arrangements was the 
subject of great discussion and consideration. It is not, however, for me to act 
upon any doubts I may entertain of that nature, because agreements of this descrip- 
tion have been too often sanctioned to be now questioned. [After referring to the 
painful circumstances of this case, Hts Lorpsuip said :] I think, notwithstanding 
the able argument in this case, that there must to some extent be an injunction 
against the defendant with regard to the practice which it seems he now intends to 
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carry on; but as some time must elapse before a final judgment can be pronounced 
on this motion, I will in the meanwhile read over the affidavits and refer to the 
authorities, and I will consider the extent of the injunction which must be granted. 


Jan. 18, 1841. LORD LANGDALE, M.R.—The motion is for an injunction to 
restrain the defendant from practising or carrying on business as an attorney and 
solicitor. [Hrs Lorpsurp stated the agreement between the parties, and the cir- 
cumstances under which it was entered into, and the subsequent arrangement 
between the plaintiffs and the defendant Mr. Howe, and proceeded.] Mr. Howe 
continued to act under the new arrangement; and a question arose whether, under 
that arrangement, he was a partner with Whittaker and Tatham, or not. That 
he was subject to the liabilities of a partner as between the firm and other parties, 
appears to me evident from the use which was made of his name, and the nature of 
his employment. Whether he was to be called a partner as between himself and 
Whittaker and Tatham is not very material; because, if a partner, he was to have 
the fixed sum of £500 and afterwards £700 a year, as and for his share of profits; 
and if not a partner, he was to receive the same sum as a remuneration for his 
services. Nominally, at least, he was a partner, and with that name he was 
employed as the assistant and adviser of the plaintiffs, and not in any inferior 
capacity. In August, 1840, the dispute as to the partnership continued. Mr. 
Howe then insisted on its being dissolved; Whittaker thought there was no partner- 
ship to dissolve; but at last they agreed to sign, and did sign and publish a notice 
of dissolution of the partnership, but at the same time Mr. Howe signed an acknow- 
ledgment that Whittaker’s signature of the notice of dissolution, should not pre- 
judice any question between them as to a partnership having actually subsisted 
between them. About the same time the name of the firm, painted on the door 
of the chambers, was altered, and the name of Mr. Howe, being separated from its 
former connection with the others, was painted on the door separately from them. 

In all this I confess that I see nothing in the conduct of Mr. Howe which the 
plaintiffs are entitled to complain of, it was optional with him whether he would 
permit his name to continue in the firm or not, or whether he would or would not 
continue to give his personal aid in carrying on the business. He might put an end 
to his separate agreement for that purpose when he pleased. But upon a careful 
perusal of the affidavits, I find nothing upon which I can safely conclude, or from 
which it appears probable, that Mr. Whittaker had in any way released Mr. Howe 
from the obligations into which he had entered on Aug. 4, 1831: for additional con- 
sideration Mr. Howe was to render additional aid in carrying on the business; but 
the duty for which the former consideration was actually paid was not altered. 
Tf Mr. Howe thought that he was at liberty to practise for himself notwithstanding 
that agreement, I think that he has not shown any sufficient grounds for that 
opinion, and that whatever his own view might be, it is not justified by the facts 
which he has stated; neither does it appear to me to be shown by the evidence now 
before me, that after August, 1840, he so acted for himself as solicitor, as to 
acquire a right to do so by the acquiescence and consent of Whittaker. Neverthe- 
less, on Dec. 25, in the absence and without the knowledge of Whittaker and 
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Tatham, Mr. Howe removed a great many documents from the chambers where the — 


partnership business was carried on, to chambers of his own, where he now insists 
he has a right to carry on business for himself; and his defence is that the agree- 
ment he entered into is void, or if not void, that it is such as this court cannot 
specifically perform; and, therefore, he, with the consideration in his pocket, has a 
right to act in violation of the contract for which the consideration was given. 

With respect to the validity of the agreement, it is not now made a question 
whether attorneys and solicitors can lawfully agree to secure their clients to the 
attorneys and solicitors who succeed them in business. In Candler v. Candler (1), 
Lorp Epon, referring to Bunn v. Guy (2), said (Jac. at p. 231): 


“T doubted whether professional men could be recommended, not for 
skill and knowledge in the profession, but for a sum of money paid and 
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advanced. I knew that this would rip up many transactions, and 1 was happy 
that the Court of King’s Bench was of a different opinion, though I never 
could entirely reconcile myself to their doctrine.’ . 


But the agreement as to this being undisputed, it is alleged to be void as being in 
restraint of the exercise of trade or profession. In the cases which have occurred 
I have not observed any distinction taken between trade and professions; but the 
distinction between different sorts of trades or professions has been taken, and 
appears to be material. In this case a valuable consideration being given, the 
question is whether the restraint intended to be imposed on Mr. Howe is reason- 
able. The words of Trypau, C.J., in Horner v. Graves (8) may be safely adopted 
(7 Bing. at p. 748): 


‘We do not see how a better test can be applied to the question whether 
this is or not a reasonable restraint of trade, than by considering whether the 
restraint is such only as to afford a fair protection to the interests of the party 
in favour of whom it is given, and not so large as to interfere with the interests 
of the public. Whatever restraint is larger than the necessary protection of the 
party [requires] can be of no benefit to either; it can only be oppressive, and 
if oppressive, it is in the eye of the law unreasonable. Whatever is injurious to 
the interests of the public is void on the grounds of public policy.”’ 


Whatever may be the talents, knowledge, and experience of Mr. Howe, and I am 
disposed to rate them highly, I cannot say that in my opinion the public interest 
will be in any way interfered with or affected by his not being allowed to practise 
as an attorney and solicitor in Great Britain for twenty years without the consent 
of Mr. Whittaker. 

The question, therefore, is whether the restraint ought to be considered as 
reasonable in this particular case. The business is that of an attorney and solicitor, 
which, to a large extent, may be carried on by correspondence or by agents, and as 
to which it has already been decided, that a restraint of practice within a distance 
of 150 miles was not an unreasonable restraint. It was decided in the case of the 
surgeon dentist, where the occupation required the personal presence of the 
practiser and the patient at the same place, that a restraint of practice within a 
distance of 100 miles was an unreasonable restraint. Agreeing with the Court of 
Common Pleas, that in such cases “‘no certain precise boundary can be laid down 
within which the restraint would be reasonable, and beyond which excessive:”’ 
having regard to the nature of the profession, to the limitation of time, and to 
the decision that a distance of 150 miles does not describe an unreasonable 
boundary, I must say, as Lorp Kenyon said in Davis v. Mason (4): ‘‘I do not see 
that the limits are necessarily unreasonable, nor do I know how to draw the line.’’ 
At present, therefore, I cannot come to the conclusion that this agreement is void; 
and I do not think that this court can refuse to grant an injunction to restrain 
the violation of a contract or covenant, because there may be some part of the 
agreement which the court could not compel the defendant specifically to perform. 

In the progress of the cause it may become necessary to consider further the 
points which have been raised; but at present I am of opinion, that the right 
claimed by Mr. Howe to act in violation of the contract for which he has received 
the consideration is, to say the least, so far doubtful that he ought not to be per- 
mitted to take the law into his own hands, and carry on his business at his own 
pleasure, and without regard to the severe injury which he may do to the plaintiffs. 

Restrain him from practising as an attorney or solicitor in any part of Great 
Britain, either in his own name or in the name of any other person, and from 
endeavouring to induce any persons who were the clients of Howe and Heptinstall, 
or of Howe, Whittaker and Tatham, to cease or abstain from employing Whittaker 
and Tatham as their attorneys or solicitors. 


Injunction granted. 
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NICHOLSON v. REVILL 


[Court or Kine’s Bencn (Lord Denman, C.J., Littledale and Williams, JJ.), 
January 80, 1836] | 


[Reported 4 Ad. & El. 675; 1 Har. & W. 756; 6 Nev. & M.K.B. 192; 
5 L.J.K.B. 129; 111 E.R. 941] 


Promissory Note—Discharge—Joint and several note—Discharge by holder of one 
maker—Discharge of joint maker. 

The holder of two joint and several promissory notes made by A. and B., 
one of the notes only being due, received from A. a sum which exceeded the 
amount of the note due and also A.’s share of the two sums for which he was 
liable on both notes. The holder gave up the note which was due and erased 
A.’s name from the other note. 

Held: by discharging A. the holder had thereby discharged B.; and so both 
A. and B. were discharged from liability. 


Notes. The Bills of Exchange Act, 1882, in s. 85 deals with the statutory 
requirements of a joint and several promissory note and in s. 97 (2) includes the 
rules of common law, thereby including any common law form of discharge (2 
Haussury’s Statutes (2nd Edn.) 548, 551). 

Considered: Thompson v. Lack (1846), 3 C.B. 540; Kearsley v. Cole (1846), 
16 M. & W. 128; Owen v. Homan (1850), 18 Beav. 196; Evans v. Bembridge, [1843- 
60] All E.R.Rep. 170. Distinguished: Cardwell v. Smith (1886), 2 T.L.R. 779; 
Blyth v. Fladgate, Morgan v. Blyth, Smith v. Blyth, [1891] 1 Ch. 837. Referred 
to: Price v. Barker (1855), 4 E. & B. 760; Webb v. Hewitt (1857), 3 K. & J. 488; 
Bateson v. Gosling (1871), L.R. 7 C.P. 9; Simpson v. Henning (1875), L.R. 10 Q.B. 
406; Re Armitage, Ex parte Good (1877), 5 Ch.D. 46; Re Wolmershausen, Wolmers- 
hausen v. Wolmershausen (1890), 62 L.T. 541; Jenkins v. Jenkins, [1928] All 
.R.Rep. 546. 

As to discharge at common law of bills of exchange and promissory notes, see 
3 Haussury’s Laws (8rd Edn.) 228; and for cases see 6 Dicrest (Repl.) 867, 368. 


Cases referred to: 
(1) Cheetham v. Ward (1797), 1 Bos. & P. 680; 126 E.R. 1102; 12 Digest (Repl.) 
574, 4398. 
(2) Hx parte Gifford (1802), 6 Ves. 805; 31 E.R. 1818, L.C.; 26 Digest (Repl.) 
143, 1045. 


Also referred to in argument : 
Slingsby’s Case (1587), 5 Co. Rep. 18 b.; Jenk. 262; 77 IX.R. 77 sub nom. Beck- 
with’s Case, 8 Leon. 160, Ex. Ch.; 12 Digest (Repl.) 82, 81. 
Collins v. Prosser (1823), 1 B. & C. 682; 3 Dow. & Ry.K.B. 112; 1 L.J.0.S.K.B. 
212; 107 E.R. 250; 26 Digest (Repl.) 104, 713. 
Perring v. Hone (1826), 4 Bing. 28; 2 C. & P. 401; 12 Moore, C.P. 185; 5 
L.J.0.8.C.P. 83; 180 E.R. 678; 6 Digest (Repl.) 859, 2597. 


Demurrer in an action of assumpsit by the payee against the maker of a promis- 
sory note for £110 13s. 4d. 

The defendant pleaded that the note was a note made on Jan. 1, 1832, by the 
defendant, one Samuel Revill, and one John Revill, the father of the defendant, 
whereby they jointly and severally promised, twenty-five months after date, to 
pay to the plaintiff or order £110 18s. 4d., for value received, and that afterwards 
the plaintiff, without the knowledge, privity, or consent of the defendant, struck 
out the name of Samuel Revill, and erased it from the note, and then discharged 
Samuel Revill from all liability on the note, and from payment of the sum men- 
tioned therein, or any part thereof. 

The plaintiff in reply alleged that John Revill, the father, was indebted to the 
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plaintiff in £299, for money due on an account stated, and of which the defendant 
had notice, and thereupon it was agreed between the plaintiff and John Revill, the 
father, Samuel Revill, and the defendant, that the plaintiff should accept, and 
John Revill, the father, Samuel Revill, and the defendant, should give their pro- 
missory note for £299, for satisfaction and security for the debt due from John 
Revill, the father, to the plaintiff, and that they did so; that afterwards, and after 
the time for payment of the promissory note, and an action, which the plaintiff 
had brought against John Revill, the father, Samuel Revill, and the defendant, on 
the promissory note, being then depending, it was further agreed between the 
plaintiff and John Revill, the father, Samuel Revill, and the defendant, that the 
action should cease, and that the plaintiff should accept, and that John Revill, 
the father, Samuel Revill, and the defendant, should give their three joint and 
several promissory notes, viz., a note for £52 18s. 8d., bearing date Jan. 1, 1832, 
payable thirteen months after the date, the note for £110 13s. 4d., and a note for 
£56 18s. 8d., as satisfaction and security for £200, part of the debt due from John 
Revill, the father, to the plaintiff, with interest; and that afterwards, John Revill, 
the father, Samuel Revill, and the defendant, in pursuance of the agreement, made 
the three promissory notes accordingly, and after the time of payment of the first 
of the three notes, and before the day of payment of the others, Samuel Revill 
proposed to the plaintiff to pay him £100, in discharge of his lability on the three 
promissory notes, which the plaintiff agreed to accept, and thereupon Samuel 
Revill paid the plaintiff the £100 in discharge of his liability on the three promis- 
sory notes, and the plaintiff then accepted it, and thereupon the plaintiff gave up 
to Samuel Revill the note for £52 18s. 8d., and endorsed on the note for 
£110 13s. 4d. as follows: 


‘“Received on account by Samuel Revill, £47 1s. 4d. This sum, with the 
amount of the first note, makes £100.”’ 


And after the payment to him by Samuel Revill, of the £100, the plaintiff struck 
out the name of Samuel Revill on the note, and erased it therefrom, and discharged 
Samuel Revill from any further liability on the last-mentioned note, and from any 
further payment on account thereof. 

The defendant by rejoinder alleged: that the three promissory notes were given 
to secure the payment of sums together exceeding £200, to wit £220 5s. 8d., and 
were so given by John Revill, the father, and by Samuel Revill, and the defendant, 
as his sureties, and have been held by the plaintiff to secure part of the debt of 
John Revill, the father, and interest thereon, and for no other consideration or 
purpose whatsoever; and that the proposal of Samuel Revill was so made by 
Samuel Revill, and accepted and acted on by the plaintiff, and the name of Samuel 
Revill was struck out and erased from the promissory note, and Samuel Revill 
discharged from liability thereon, without the knowledge or consent of the defen- 
dant. 

The plaintiffs by surrejoinder alleged that at the time of giving the three 
promissory notes, the money satisfied and secured to the plaintiff by the promissory 
note for £52 18s. 8d. remained long overdue, and the debt so due from John 
Revill, the father, to the plaintiff, remained wholly unpaid and unsatisfied, and 
the action mentioned was pending, and the agreement mentioned was entered 
into and that these circumstances were sole consideration and purpose for which 
the three promissory notes had been given: or in the alternative that the three 
promissory notes were given by Samuel Revill and the defendant, as sureties for 
John Revill, the father, and not for any other consideration or purpose. 

Demurrer and joinder in demurrer. 


Wightman for the defendants in support of the demurrer. The alteration is 
material, since in consequence the defendant will be prevented from suing the 
party whose name is struck out, for contribution. 

White for the plaintiff.—This was a joint and several promissory note, at the 
election of the promisee; and the alteration has no other effect than to make the 
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note no longer a joint, but a several note only. As a several note, it has not been 
altered. 

Wightman for the defendant.—If the party whose name is struck out is dis- 
charged, he is discharged for all purposes. The plaintiff has by his own act deprived 
the defendant of the right he possessed of suing the party, whose name was struck 
out, for contribution. [Lorp Denman, C.J.—The right to contribution arises 
from the joint signature to the note. I do not see how the maker’s striking out the 
name of one party to the note, prevents the others from suing him for contribution. 
The liability to contribution arises at the moment when the note is signed.] A 
release to one of two co-sureties, is a release to the other. The question is reduced 


to this, whether a release to one of two joint and several debtors is a release to the 
other. 


Cur. adv. vult. 


Jan. 30, 18836. LORD DENMAN, C.J., delivered the following judgment of the 
court.—We need not inquire what the effect of a demurrer to this plea would have 
been, because additional facts are brought to our knowledge by the subsequent 
pleadings. The replication states that the defendant’s father had been formerly 
indebted to the plaintiff, and that it was agreed between the plaintiff on the one 
part, and the defendant, his father, and one Samuel Revill, on the other part, that 
they should give their joint and several promissory note to the plaintiff for the 
debt, and that they gave such note as and for a satisfaction and security for the 
debt, which plaintiff accepted accordingly; and that default being made in payment 
of that note, it was agreed between the plaintiff and the defendant, J.R. the father, 
and S.R., that an action, theretofore commenced by the plaintiff against the three, 
should be no further prosecuted, and that the plaintiff should accept three promis- 
sory notes, given by the defendant and the two others, as a security and satisfaction 
for £200, parcel of the debt and interest, the first of these notes being a note for 
£52 18s. 8d.: and that after the first note became payable and was unpaid, and 
before the day of payment of the note declared upon in the first count, 8.R. and 
the plaintiff agreed that S.R. should pay plaintiff £100 in discharge of his lability 
on the three notes, and the plaintiff thereupon gave up to S.R. the first of the 
three notes, endorsing thereon a receipt for the difference between the amount of 
it and £100, and striking out the name of 8.R. from the note in the first count 
mentioned; and it is averred that the plaintiff discharged S.R. from any further 
liability on the said note. 

The rejoinder identifies the note declared upon, and the others mentioned in the 
replication, as the three notes given by the defendant and the others in fulfilment 
of the agreement therein mentioned, and states that they were given for securing 
£220 5s. 8d., due to the plaintiff from J.R. the father, and that the name of S8.R. 
was struck out of the note, and that S.R. was discharged from liability thereon, 
without the knowledge or consent of the defendant. 

The plaintiff surrejoins, that at the time of giving the three promissory notes in 
the replication mentioned, the whole money secured by the original note was 
unpaid, and the action brought against the three still pending, and that these 
circumstances were the sole consideration for the three notes; and then traverses 
that the notes were given by S.R. and the defendant as sureties for J.R. the father. 

To the surrejoinder the defendant demurs, and has contended that the traverse 
is immaterial, and that the facts appearing on the record entitle him to our judg- 
ment. And we are of that opinion. But we do not proceed on some of the grounds 
urged at the Bar, such as the effect of the plaintiff's alteration of the instrument 
as making it void, or that the defendant thereby lost his right to contribution 
from the joint makers of the note, or on any doctrine as to the relation of principal 
and surety. We give our judgment merely on the principle laid down by 
Eyre, C.J., in Cheetham v. Ward (1) as sanctioned by unquestionable authority, 
that the debtee’s discharge of one joint and several debtors is a discharge of all: 
for we think it clear that the new agreement made by the plaintiff with S.R. to 


i 
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receive from him £100 in full payment of one of the three notes, and in part pay- 
ment of the other two before they became due, accompanied with the erasure of 
his name from those two notes, and followed by actual receipt of the £100, was in 
law a discharge of S.R. 

This view cannot, perhaps, be made entirely consistent with all that is said 
by Lorp Expon, L.C., in Ex parte Gifford (2), where his Lordship dismissed the 
petition to expunge the proof of a surety against the estate of a co-surety. But 
the principle to which we have adverted was not presented to his mind in its simple 
form, and the point certainly did not undergo much consideration : for some of the 
expressions employed would seem to lay it down that a joint debtee might release 
one of his debtors, and yet, by using some language of reservation in the agreement 
between himself and such debtor, keep his remedy entire against the others, even 
without consulting them. If Lorp Expon, L.C., used any language which could 
be so interpreted, we must conclude that he either did not guard himself so 
cautiously as he intended, or that he did not lend that degree of attention to the 
legal doctrines connected with the case before him which he was accustomed to 
afford. We do not find that any other authority clashes with our present judgment, 
which must be in favour of the defendant. 

Judgment for defendant. 


HUTTON v. WARREN 


[Court or Excnequer (Alderson and Parke, BB.), Easter Term, 1836] 


[Reported 1 M. & W. 466; 2 Gale, 71; Tyr. & Gr. 646; 
5 L.J.Ex. 234; 150 E.R. 517] 


Landlord and Tenant—Lease—Implied term—Custom of country—Allowances to 
outgoing tenant for sowing arable land—Covenant by tenant to consume 
stipulated quantity of hay and straw on farm, spread manure, and sell sur- 
plus manure to landlord. 

By a lease under seal, dated Jan. 2, 1811, the plaintiff became tenant to the 
defendant’s father, the rector of the parish, of a farm consisting of the par- 
sonage house and glebe land for a term of six years, if the lessor continued as 
incumbent, from the following Lady Day. The lease contained a stipulation 
that the plaintiff should consume three-fourths of the hay and straw on the 
farm spread the manure arising therefrom, and have such of it as was not 
so spread for the use of the landlord on receiving a reasonable price for it. 
In October, 1832, his father having resigned the living, the defendant became 
landlord, and, in October, 1838, served a notice to quit on the plaintiff who 
had continued to occupy the farm, paying the same rent. Having first sown 
the arable land, the plaintiff quitted the farm on Lady Day, 1834. In an 
action in which the plaintiff, as outgoing tenant, claimed compensation for 
the sowing of the arable land, it was proved that, by the custom of the country, 
the tenant of a farm, cultivating it according to the course of good husbandry, 
was entitled, on quitting, to receive from the landlord a reasonable allowance 
for seeds and labour bestowed on the arable land in the last year of the 
tenancy and was bound to leave the manure for the landlord if he would 
purchase it. The defendant contended that the Stipulation in the lease 
excluded the custom of the country as to allowances. 

Held: in the absence of evidence to the contrary the plaintiff held under the 
defendant on the same terms as under the original lessor in so far as those 
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terms were applicable to a tenancy from year to year; the custom of the A 
country as to cultivation and allowances on quitting for seed and labour was 
applicable to a tenancy from year to year, and was not excluded by the stipula- 

tion in the lease; and, therefore, the plaintiff was entitled to recover. 


Notes. Explained: Johnston v. Usborne (1841), 11 Ad. & El. 549. Considered : 
Johnson v. Blenkensopp (1841), 5 Jur. 870. Explained: Wilkins v. Wood (1848), B 
12 Jur. 583. Considered: Spartali v. Benecke (1850), 10 C.B. 212. Distinguished : 
Arden v. Sullivan (1850), 19 L.J.Q:B. 268; Gibson v. Small (1853), 4 H.L. Cas. 358, 
H.L. Considered: Brown v. Byrne (1854), 8 E. & B. 703; Myers v. Sarl (1860), 
3H. & B. 806. Explained: Vint v. Constable (1871), 25 L.T. 824. Considered: 
Re Constable and Cranswick (1899), 80 L.T. 164. Applied: Westacott v. Hahn, 
[1917] 1 K.B. 605. Referred to: Syers v. Jonas (1848), 2 Exch. 11; Cuthbert v. C 
Cumming (1855), 10 Exch. 809; Lundy v. Reilly (1857), 80 L.T.0.8. 223; Biddell 
v. Clemens Horst Co., [1911] 1 K.B. 984; Produce Brokers Co. v. Olympia Oil 
and Cake Co., [1916] 1 A.C. 314; Re Sutro and Heilbut, Symons, [1917] 2 K.B. 
348, British Italian Trading Co. v. Nicholls and Co. (1942), 86 Sol. Jo. 296; 
London Export Corpn. Lid. v. Jubilee Coffee Roasting Co., [1958] 2 All E.R. 1. 

As to tenancies and custom, see 1 Hauspury’s Laws (8rd Edn.) 257 et seq., as to D 
liability to outgoing tenant for tillages, etc., see ibid. 299, 300; and for cases see 
2 Dicest (Repl.) 20 et seq. As to nature of usages generally, see 11 Hauspury’s 
Laws (8rd Edn.) 182 et seq., and for cases see 17 Dicustr (Repl.) 38 et seq. 


Cases referred to: 
(1) Senior v. Armytage (1816), Holt, N.P. 197; 2 Digest (Repl.) 51, 264. 1D 
(2) Wigglesworth v. Dallison (1779), 1 Doug.K.B. 201; 99 E.R. 182; 17 Digest 
(Repl.) 88, 448. 
(3) Webb v. Plummer (1819), 2 B. & Ald. 746; 106 E.R. 5387; 17 Digest (Repl.) 


800, 1067. 
Also referred to in argument: _ 
Holding v. Pigott (1831), 7 Bing. 465; 5 Moo. & P. 427; 9 L.J.0.8.C.P. 125; 
131 E.R. 180; 17 Digest Genk ) 51, 592. | 
Roberts v. Barker (1883), 1 Cr. & M. 808; 3 Tyr. 945; 2 L.J.Ex. 268; 149 E.R. 
625; 31 Digest (Repl.) 60, 2176. 
G 


Rule Nisi obtained by the defendant to enter a nonsuit in an action of assumpsit 
in which the plaintiff, the tenant of the defendant’s farm, claimed allowances for 
seed and labour due to an out-going tenant by the custom of the country. 

The declaration stated that the plaintiff, on Mar. 25, 1833, became tenant to the 
defendant of a certain farm in the parish of Wroot, Lincolnshire, on the terms 
that the plaintiff should, during the tenancy, manage, till, sow, and cultivate the H 
farm in a husbandlike manner according to the custom of the country, and that the 
defendant should, after the expiration of the tenancy, make to the plaintiff all such 
reasonable allowances as the plaintiff, as off-going tenant, should, according to the 
custom of the country, be entitled to receive from the defendant in respect of any 
tillage, etc., according to the custom of the country.. The declaration then alleged 
that the plaintiff continued as tenant until Mar. 25, 1834, when the tenancy was I 
determined by the defendant’s notice to quit; that the plaintiff, during the tenancy, 
according to the course of good husbandry and to the custom of the country, 
bestowed his work and labour and used seeds and corn in sowing barley and other 
seeds, and in cultivating them, until the determination of the tenancy and was, 
by the determination thereof, prevented from enjoying the crops arising from the 
barley, etc.; that the plaintiff, according to the custom of the country, was, as 
off-going tenant, entitled to reasonable and customary allowances in respect of 
such tillage, amounting to £99 7s. 6d.; yet the defendant would not pay the same. 
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The defendant pleaded non assumpsit and denied all the allegations in the 
declaration on which issue was joined. 

At the trial before Gasrten, J., at Lincoln Assizes, it appeared that the plaintiff 
took the farm by lease from Dr. Warren, the then incumbent, the father of the 
defendant, and had occupied it ever since. The lease was dated Jan. 2, 1811, 
and was a démise for six years to commence at Lady Day following, of the 
parsonage-house and glebe land and the tithes of the whole parish of Wroot, 
at an annual rent of £150 for the house and land and £200 for the tithes, to 
be void on the death, resignation, etc., of the lessor. It contained covenants by the 
plaintiff that, at the end or other determination of the term, he should quit and 
deliver up the premises in good order and condition, 


‘tand also should spend and consume three parts in four of the hay and straw 
arising from the said glebe land and tithes so demised as aforesaid, upon the 
said glebe land, and spread and bestow the compost or manure arising there- 
from or thereby upon the said glebe land, or some part or parts thereof, and 
should leave such part of such compost or manure as should not be so spread 
or bestowed on the said premises at the end or other sooner determination of 
the said term, upon the said premises, to and for the use of the said J.W. 
or his successors, he or his successors paying a reasonable price for the same.”’ 


In October, 1832, Dr. Warren resigned the living, and the defendant was presented 
to it. At Michaelmas, 1833, the defendant gave the plaintiff notice to quit at the 
following Lady Day. In the following October an interview took place between 
the plaintiff and the defendant and the defendant’s attorney, when there was a 
discussion as to the plaintiff’s sowing a particular field and whether he was to be 
allowed for the crop. The defendant and his attorney insisted that the plaintiff 
was bound by the custom of the country to sow it and to keep the farm in regular 
course. A few days afterwards a formal notice was given to the plaintiff by the 
defendant’s attorney not to neglect to cultivate the farm in due course of husbandry 
according to the custom of the country. Pursuant to the notice the plaintiff quitted 
at Lady Day, 1834. 

It was proved that, according to the custom of the country, a tenant was bound 
to cultivate the farm according to a certain course of husbandry and was entitled, 
on quitting, to a fair allowance for seeds and labour on the arable land, and was 
bound to leave the manure on the land, if the landlord chose to purchase it; and a 
land-valuer, who had been employed by the defendant in 1833 to value the plain- 
tiff’s tenant-right, stated that the farm was cultivated according to the due course 
of husbandry and valued the allowance to be made to him at £95 17s. 64d. 

It was contended by the defendant that the effect of the stipulation in the lease 
as to the hay and straw was to exclude the custom of the country as to the allow- 
ances on quitting. The judge reserved the point, and a verdict was found for the 
plaintiff for £95 17s. 63d. 

Counsel for the defendant obtained a rule nisi and the point reserved was 
argued before the Court of Exchequer Chamber. 


Humfrey and Waddington for the plaintiff showed cause against the rule. 
Balguy and Miller for the defendant supported the rule. 


Cur. adv. vult. 


Easter Term, 18386. PARKE, B., delivered the following judgment of the court 
in which after stating the pleadings and the facts, he continued: Two points were 
made on the argument before us; first, whether the plaintiff was bound by the 
terms of the lease at all after the resignation of the lessor [the defendant’s father] ; 
secondly, whether, if he was, those terms excluded him from this claim. 

On the first point we think that the plaintiff must be taken, in the absence of 
evidence to the contrary, to have held under the defendant on the same terms that 


he held under his father, so far as those terms were applicable to a tenancy from 


year to year. No evidence was given to the contrary on the trial and, indeed, 
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this objection does not appear to have been there raised on the part of the plaintiff. 
The second question requires some consideration. The custom of the country as 
to cultivation and the term of quitting with respect to allowances for seed and 
labour, is clearly applicable to a tenancy from year to year and, therefore, if this 
custom was, by implication, imported into the lease, the plaintiff and defendant 
were bound by it after the lease expired. We are of opinion that this custom was, 
by implication, imported into the lease. It has long been settled that, in com- 
mercial transactions, extrinsic evidence of custom and usage is admissible to annex 
incidents to written contracts in matters with respect to which they are silent. 
The same rule has also been applied to contracts in other transactions of life, in 
which known usages have been established and prevailed. This has been done 
on the principle of presumption that, in such transactions, the parties did not 
mean to express in writing the whole of the contract by which they intended to be 
bound, but a contract with reference to those known usages. Whether such a 
relaxation of the strictness of the common law was wisely applied where formal 
instruments have been entered into, and particularly leases under seal, may well 
be doubted; but the contrary has been established by such authority, and the 
relations between landlord and tenant have been so long regulated on the supposition 
that all customary obligations not altered by the contract, are to remain in force, 
that it is too late to pursue a contrary course; and it would be productive of much 
inconvenience if this practice were now to be disturbed. The common law, indeed, 
does so little to prescribe the relative duties of landlord and tenant since it leaves 
the latter at hberty to pursue any course of management he pleases, provided he 
is not guilty of waste, that it is by no means surprising that the courts should have 
been favourably inclined to the introduction of those regulations in the mode of 
cultivation which custom and usage have established in each district to be the 
most beneficial to all parties. Accordingly, in Wigglesworth v. Dallison (2), after- 
wards affirmed in a writ of error, the tenant was allowed an away-going crop 
though there was a formal lease under seal. There the lease was entirely silent on 
the subject of such a right and Lorp MansFIetp said that the custom did not alter 
or contradict the lease but only superadded something to it. 

This question subsequently came under the consideration of the Court of King’s 
Bench in Senior v. Armytage (1). In that case, which was an action by a tenant 
against his landlord for a compensation for seed and labour under the denomination 
of tenant-right, Baytny, J., on its appearing that there was a written agreement 
between the parties, nonsuited the plaintiff. The court afterwards set aside that 
nonsuit and held, as appears by a manuscript note of that judge, that though there 
was a written contract between landlord and tenant, the custom of the country 
would be still binding if not inconsistent with the terms of such written contract 
and that not only all common-law obligations but those imposed by custom, were 
in full force where the contract did not vary them. Mr. Holt [the reporter] appears 
to have stated the case too strongly when he said that the court held the custom 
to be operative, ‘‘unless the agreement in express terms excluded it’’; and probably 
he has not been quite accurate as attributing a similar opinion to THompson, C.B., 
who presided on the second trial. It would appear that the court held that the. 
custom operated unless it could be collected from the instrument, either expressly 
or impliedly, that the parties did not mean to be governed by it. On the second 
trial, THomrson, C.B., held that the custom prevailed although the written instru- 
ment contained an express stipulation that all the manure made on the farm should 
be spent on it or left at the end of the tenancy, without any compensation being 
paid. Such a stipulation certainly does not exclude by implication the tenant's 
right to receive a compensation for seed and labour. 

The next reported case on this subject is Webb v. Plummer (8), in which there 
was a lease of down land with a covenant to spend all the produte on the premises 
and to fold a flock of sheep on the usual part of the farm; and also, in the last 
year of the term, to carry out the manure on parts of the fallowed farm 
pointed out by the lessor, the lessor paying for the fallowing land and 
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A carrying out the dung, but nothing for the dung itself, and paying for grass 
on the ground and threshing the corn. The claim was for a customary allowance 
for foldage (a mode of manuring the ground) but the court held that, as there 
was an express provision for some payment on quitting for the things covenanted 
to be done and an omission of foldage, the customary obligation to pay for the 
latter was excluded. No doubt could exist in that case but that the language of 

B the lease was equivalent to a stipulation that the lessor should pay for the things 
mentioned and no more. 

The question then is whether, from the terms of the lease now under considera- 
tion, it can be collected that the parties intended to exclude the customary obligation 
to make allowances for seed and labour. 

The only clause relating to the management of the farm (except the covenant 

C to repair) is one which stipulates that the plaintiff shall spend and consume on the 
farm three-fourths of the hay and straw arising not only from the farm itself but 
from the demised tithes of the whole parish, and spread the manure, leaving such 
as should not be spread at the end of the term for the use of the landlord, on paying 
a reasonable price for the same. This provision introduces and has a principal 
reference to a subject to which the custom of the country does not apply at all, 

D namely, the tithes, and imposes a new obligation on the tenant dehors that custom, 
and then qualifies that obligation by an engagement on the landlord’s part to give 
a remuneration by re-purchasing a part of the produce in a particular event. It is 
by no means to be inferred from this provision that this is the only compensation 
which the tenant is to receive on quitting. Jf, indeed, there had been a covenant 
by the tenant to plough and sow a certain portion of the demised land in the last 

E year, being such as the custom of the country required, he being paid on quitting 
for the ploughing, or to plough, sow and manure, he being paid for the manuring, 
the principle of expressum facit cessare tacitum which governed the decision in 
Webb v. Plummer (3), would have applied; but that is not the case here. The 
custom of the country as to the obligation of the tenant to plough and sow and the 
corresponding obligation of the landlord to pay for such ploughing and sowing in 

F the last year of the term, is in no way varied. The only alteration made in the 
custom is that the tenant is obliged to spend more than the produce of the farm on 
the premises, being paid for it in the same way as he would have been for that 
which the custom required him to spend. 

We are, therefore, of opinion that the plaintiff is entitled to recover, and the 
rule must be discharged. 


G Rule discharged. Judgment for plaintiff. 
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A 
VAUGHAN v. MENLOVE 


[Court or Common Pueas (Tindal, C.J., Park, Gaselee and Vaughan, JJ.), 
January 23, 1837] } 


[Reported 8 Bing.N.C. 468; 3 Hodg. 51; 4 Scott, 244; 
6 L.J.C.P. 92; 1 Jur. 215; 182 E.R. 490] B 


Negligence—Standard of care—Caution of ordinary prudent man—Property 
not to be used so as to damage that of other persons. 

The defendant constructed a hayrick near the boundary of his premises. 
At the time the rick was built, the hay was in such a condition as to give rise 
to discussions on the possibility of fire. On being repeatedly warned of the 
danger of fire, the defendant said ‘‘he would chance it’’. The rick caught C 
fire and, in consequence, the plaintiff’s cottages were destroyed. In an action 
for damages for negligence, 

Held: a man must so use his property as not to damage that of other 
persons, and, in considering the question of negligence and the standard of 
care required, the proper rule to be applied was the degree of caution which a 
man of ordinary prudence would observe. 


Notes. Considered: Canterbury v. R. (1843), 1 Ph. 306. Distinguished: Smith 
v. Kenrick (1849), 7 C.B. 515. Considered: Cunard v. Antifyre, Ltd., [1932] All 
E.R.Rep. 558. Referred to: Filliter v. Phippard, [1843-60] All E.R.Rep. 879; Blyth 
v. Birmingham Waterworks Co. (1856), 11 Exch. 781; Musgrove v. Pandelis, [1918- 
19] All E.R.Rep. 589; Haseldine v. C. A. Daw & Son, Ltd., [1941] 3 AIL E.R. 156; E 
Balfour v. Barty-King, [1956] 2 All E.R. 555. 

As to standard of care generally, see 28 Hatspury’s Laws (8rd Edn.) 10 et seq.; 
and for cases see 86 Dicrst (Repl.) 29 et seq. 


Cases referred to: 
(1) Turberville v. Stamp (1697), 1 Com. 82; Carth. 425; Comb. 459; Holt, K.B. EF 
9; 1 Ld. Raym. 264; 12 Mod. Rep. 152; 1 Salk. 13; Skin. 681; 92 E.R. 
944; 36 Digest (Repl.) 164, 870. 
(2) Coggs v. Bernard (1708), 1 Salk. 26; 1 Com. 133; Holt, K.B. 13; 2 Ld. 
Raym. 909; 3 Salk. 11; 91 E.R. 25; 36 Digest (Repl.) 32, 144. 


Also referred to in argument: ’ 
Thomas v. Morgan (1885), 2 Cr.M. & R. 496; 1 Gale, 172; 5 Tyr. 1085; 5 L.J.Ex. & 
64; 150 E.R. 214; 2 Digest (Repl.) 385, 593. 
Wyatt v. Harrison (1882), 3 B. & Ad. 871; 1 L.J.K.B. 237; 110 E.R. 320; 19 
Digest (Repl.) 178, 1200. 
Oras v. Jadis (1884), 5 B. & Ad. 909; 3 Nev. & M.K.B. 257; 3 L.J.K.B. 87; 
110 E.R. 1028; 6 Digest (Repl.) 181, 966. 


Foster v. Pearson, Stephens v. Foster (1835), 1 Cr.M. & R. 849; 5 Tyr. 255; 4 H 


L.J.Ex. 120; 149 E.R. 1824; 6 Digest (Repl.) 1381, 971. 

Snow v. Peacock (1826), 8 Bing. 406; 11 Moore, C.P. 286; 4 L.J.0.8.C.P. 120; 
130 E.R. 569; 8 Digest (Repl.) 188, 73. 

Gill v. Cubitt (1824), 3 B. & C. 466; 5 Dow. & Ry.K.B. 324; 3 L.J.0.5.K.B. 48; 
107 E.R. 806; 6 Digest (Repl.) 397, 2844. 

Backhouse v. Harrison (1834), 5 B. & Ad. 1098; 3 Nev. & M.K.B. 188; 110 E.R. | 
1099; 6 Digest (Repl.) 898, 2848. 


Rule Nisi obtained by the defendant for a new trial in an action for damages 
for negligence. 

The declaration stated, in effect, that at the material time two cottages situate 
in Shropshire were in the respective possessions and occupations of Thomas Roscoe 
and Thomas Bickley both as tenants to the plaintiff, the reversioner. That the 
defendant was then possessed of a close and buildings of wood and thatch; and at 


ee 
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the same time he also had a hayrick standing on his close. That on Aug. 1, 1835, 
the defendant’s hayrick was likely to ignite and there were grounds to believe that 
this was the case. That the defendant had notice of the hayrick’s dangerous 
condition but negligently permitted it so to remain. That by reason of the 
defendant’s negligence the rick did, in fact, ignite; that the fire from it set the 
defendant’s buildings on fire and they in turn caused the plaintiff's cottages to 
catch fire. That the cottages were wholly destroyed and the plaintiff claimed 
as damages, their value, viz., £500. 

The defendant pleaded not guilty and denied the allegations of negligence in the 
declaration. 


At the trial, before Parrrson, J., it appeared that the rick had been made by 
the defendant near the boundary of his own premises; that the hay was in such a 
state when put together, as to give rise to discussions on the probability of fire: that 
although there were conflicting opinions on the subject, yet during a period of five 
weeks, the defendant was repeatedly warned of his peril; that his stock was insured 
and that on one occasion, being advised to take the rick down to avoid all danger, 
he said ‘‘he would chance it."’ He made an aperture or chimney through the rick 
but in spite, or perhaps in consequence of this precaution, the rick at length burst 
into flames from the spontaneous heating of its materials; the flames communicated 
to the defendant’s barn and stables and thence to the plaintiff’s cottages, which 
were entirely destroyed. Parreson, J., told the jury that the question for them 
to consider was whether the fire had been occasioned by gross negligence on the 
part of the defendant; adding that he was bound to proceed with such reasonable 
caution as a prudent man would have exercised under such circumstances. 

A verdict having been found for the plaintiff, a rule nisi for a new trial was 
obtained on the ground that the jury should have been directed to consider not 
whether the defendant had been guilty of gross negligence with reference to the 
standard of ordinary prudence, a standard too uncertain to afford any criterion, but 
whether he had acted bona fide to the best of his judgment; that if he had, he 
ought not to be responsible for the misfortune of not possessing the highest order 
of intelligence. 


Serjeant Talfourd and Whately for the plaintiff, showed cause against the rule. 
R. V. Richards for the defendant, supported the rule. 


TINDAL, C.J.—I agree that this is a case prime impressionis; but I feel no 
difficulty in applying to it the principles of law as laid down in other cases of a 
similar kind. Undoubtedly this is not a case of contract such as a bailment or the 
like where the bailee is responsible in consequence of the remuneration he is to 
receive. There is, however, a rule of law which says you must so enjoy your own 
property as not to injure that of another, and according to that rule the defendant 
is liable for the consequence of his own neglect; and though the defendant did not 
himself light the fire, yet mediately, he is as much the cause of it as if he had him- 
self put a candle to the rick, for it is well known that hay will ferment and take 
fire if it be not carefully stacked. It has been decided that if an occupier burns 
weeds so near the boundary of his own land that damage ensues to the property 
of his neighbour, he is liable to an action for the amount of injury done, unless the 
accident were occasioned by a sudden blast which he could not foresee. Turberville 
v. Stamp (1). But put the case of a chemist making experiments with ingredients 
singly innocent, but when combined, liable to ignite; if he leaves them together 
and injury is thereby occasioned to the property of his. neighbour, can any one 
doubt that an action on the case would lie? 

It is contended, however, that the judge was wrong in leaving this to the jury 
as a case of gross negligence, and that the question of negligence was so mixed 
up with reference to what would be the conduct of a man of ordinary prudence that 
the jury might have thought the latter the rule by which they were to decide; 
that such a rule would be too uncertain to act on; and that the question ought to 
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have been whether the defendant had acted honestly and bona fide to the best of his A 
own judgment. That, however, would leave so vague a line as to afford no rule at 
all, the degree of judgment belonging to each individual being infinitely various; 
and although it has been urged that the care which a prudent man would take, is 
not an intelligible proposition as a rule of law, yet such has always been the rule 
adopted in cases of bailment, as laid down by Lorp Kenyon in Coggs v. Bernard 
(2), although in some cases a greater degree of care is exacted than in others. BR 
Lorp Kenyon says (2 Ld. Raym. at pp. 915, 916): 


rc 


‘the second sort of bailment, viz., commodatum or lending gratis, the bor- 
rower is bound to the strictest care and diligence to keep the goods so as to 
restore them back again to the lender; because the bailee has a benefit by 

the use of them, so as if the bailee be guilty of the least neglect he will be 
answerable; as if a man should lend another a horse to go westward, or C 
for a month;...if the bailee put his horse in his stable, and he were 
stolen from thence, the bailee shall not be answerable for him: but if he or 

his servant leave the house or stable doors open, and the thieves take the 
opportunity of that, and steal the horse, he will be chargeable, because the 
neglect gave the thieves the occasion to steal the horse.”’ 


The care taken by a prudent man has always been the rule laid down; and as to the 
supposed difficulty of applying it, a jury has always been able to say, whether, 
taking that rule as their guide, there has been negligence on the occasion in 
question. Instead, therefore, of saying that the liability for negligence should be 
co-extensive with the judgment of each individual, which would be as variable as 
the length of the foot of each individual, we ought rather to adhere to the rule & 
which requires in all cases a regard to caution such as a man of ordinary prudence 
would observe. That was, in substance, the criterion presented to the jury in this 
case and, therefore, the present rule must be discharged. 


PARK, J.—I entirely concur in what has fallen from Trnpau, C.J. Although 
the facts in this case are new in specie, they fall within a principle long established, Pf 
that a man must so use his own property as not to injure that of others. In 
Turberville v. Stamp (1) (1 Salk. 18), which was 


‘‘an action on the case upon the custom of the realm, quare negligenter 
custodivit ignem suum in clauso suo, ita quod per flammas blada Quer. in 
quodam clauso ipsius Quer. combusta fuerunt. After verdict pro Quer. it was 
objected that the custom extended only to fire in his house, or curtilage (like G 
goods of guests) which were in his power: Non alloc. For the fire in his field 

was his fire as well as that in his house; he made it, and must see that it did 

no harm, and must answer the damage if he did. Every man must use his 

own so as not to hurt another: but if a sudden storm had risen which he could 

not stop, it was matter of evidence, and he should have shown it. And Hott, 
C.J., and Roxessy and Eyre, JJ., were against the opinion of Turton, J., who - H 
went upon the difference between fire in a house which was in a man’s custody 

and power, and fire in a field which was not properly so; and that it would 
discourage husbandry, it being usual for farmers to burn stubble, etc. But 

the plaintiff had judgment according to the opinion of the other three.” 


That case, in its principles, applies closely to the present. i 

As to the direction of the judge, it was perfectly correct. In the circumstances 
of the case it was proper to leave it to the jury whether, with reference to the 
caution which would have been observed by a man of ordinary prudence, the 
defendant had not been guilty of gross negligence. After he had been warned 
repeatedly during five weeks as to the consequences likely to happen, there is no 
colour for altering the verdict, unless it were to increase the damages. 


GASELEE, J., concurred in discharging the rule. 


oA 
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VAUGHAN, J.—The principle on which this action proceeds, is by no means 
new. It has been urged that the defendant in such a case, takes no duty on him- 
self but I do not agree in that position. Everyone takes on himself the duty of sO 
dealing with his own property as not to injure the property of others. It was, if 
anything, too favourable to the defendant to leave it to the jury whether he had 
been guilty of gross negligence; for when the defendant, on being warned as to the 
consequences likely to ensue from the condition of the rick, said, ‘‘he would chance 
it,’’ it was manifest that he adverted to his interest in the insurance office. The 
conduct of a prudent man has always been the criterion for the jury in such cases 
but it is by no means confined to them. In insurance cases, where a captain has 
sold his vessel after damage too extensive for repairs, the question has always been 
whether he has pursued the course which a prudent man would have pursued in 
the same circumstances. Here, there was not a single witness whose testimony 
did not go to establish gross negligence in the defendant. He had repeated warn- 
ings of what was likely to occur, and the whole calamity was occasioned by his 
procrastination. 

Rule discnarged. 


HUBER v. STEINER 


[Court or Common Pieas (Tindal, C.J., Park, Gaselee and Vaughan, JJ.), June 17, 
1835] 


[Reported 2 Bing.N.C. 202; 1 Hodg. 206; 2 Scott 304; 
132 E.R. 80] 


Conflict of Laws—Foreign law—Limitation of action—Promissory note made in 

France—Action in England. 

On May 12, 18138, the defendant made a promissory note payable to the order 
ot the plaintiff on May 10, 1817. At the material time both parties were 
domiciled, ‘and the note was made and delivered, in Mulhausen which was 
subject to French law. Shortly afterwards both parties left Mulhausen, the 
plaintiff going to Switzerland and the defendant to England where he remained 
resident and domiciled. In an action on the note in 1885 the defendant 
pleaded the French law of prescription by which all actions on promissory 
notes were barred after five years from the date of protest. 

Held: the French law of prescription as to promissory notes amounted only 
to a limitation of action in the French courts and not to an extinction of the con- 
tract itself; it was, therefore, no bar to an action in the English courts by the 
payee against the maker of the note who was resident in England for six 
years from the date the note became due. 


Notes. Considered: Société Anonyme Metallurgique de Prayon, Trooz, Belgium 
v. Koppel (1938), 77 Sol. Jo. 800. Referred to: Bury v. Goldner (1844), 13 
L.J.Q.B. 102; Phillips v. Eyre (1870), L.R. 6 Q.B. 1; Casanova v. Meijer (1885), 1 
ask, 213. 

As to application of the lex fori, see 7 Hauspury’s Laws (3rd Edn.), 166-170; 
as to the Limitation Acts and conflict of laws, see ibid., vol. 24, p. 181; and for 
cases see 6 Digest (Repl.) 409 et seq. For the Limitation Acts. see 13 Hats- 
BuRY's Statutes (2nd Edn.) 1158 et seq. 


Case referred to: 
(1) British Linen Co. v. Drummond (1830), 10 B. & ©. 908: 9 L.J.0.S.K.B. 218: 
1609 E.R. 683; 11 Digest (Repl.) 553, 1597. 
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Also referred to in argument : 

Williams v. Jones (1845), 138 M. & W. 628; 2 Dow. & L. 680; 1 New Pract. Cas. 
227; 14 L.J.Ex. 145; 4 L.T.0.8. 818; 158 E.R. 262; 11 Digest (Repl.) 527, 
1401. 

De La Vega v. Vianna (1880), 1 B. & Ad. 284; 8 L.J.0.8.K.B. 888; 109 E.R. 
792; 11 Digest (Repl.) 536, 1463. 

Trimbey v. Vignier (1884), 1 Bing.N.C. 151; 4 Moo. & S. 695; 3 L.J.C.P. 246; 
131 E.R. 1075; 11 Digest (Repl.) 4380, 764. 

Potter v. Brown (1804), 5 East, 124; 1 Smith, K.B. 351; 102 E.R. 1016; 6 
Digest (Repl.) 408, 2892. 

Alivon v. Furnival (1834), 1 Cr.M. & R. 277; .4 Tyr. 751; 8 L.J.Hx. 241; 149 
E.R. 1084; 11 Digest (Repl.) 517, 1314. 

Burrows v. Jemino (1726), 2 Stra. 733; Mos. 1; Cas. temp. King 69; Dick. 48; 
2 Eq. Cas. Abr. 524, pl. 7; 93 E.R. 815, L.C.; 6 Digest (Repl.) 407, 2891. 

Lovat.v. Forbess Mor. Dict: 4512— 

Vavasour v. Ormrod (1827), 6 B. & C. 480;9 Dow. & Ry.K.B. 597;5 L.J.0.S.K.B. 
172; 108 E.R. 509; 17 Digest (Repl.) 404, 2099. 

Hotham v. East India Co. (1787), 1 Term Rep. 638; 99° E.R. 1295; 12 Digest 
(Repl.) 489, 3672. 


Rule Nisi obtained by the plaintiff to enter a verdict for him in an action of 
assumpsit on a promissory note made by the defendant on May 12, 1818, and pay- 
able to the order of the plaintiff on May 10, 1817. 

The defendant pleaded first, the general issue, secondly, the Statute of Limita- 
tions. Thirdly, that at the time of making the promissory notes, the plaintiff and — 
defendant were merchants and traders domiciled and living and carrying on busi- 
ness in France and subject to the laws of France, that the promissory notes were 
made and delivered in France by the defendant to the plaintiff, they then being 
subjects of France and traders as aforesaid, and that by the law of France all 
actions on promissory notes were wholly barred, precluded and estopped after five 
years from the date of the respective protests on the said notes and that five years ~ 
from the date of the protests had long elapsed. Fourthly, that by the law of 
France, all actions on promissory notes were wholly barred, precluded and estopped 
after five years from the dates of the respective protests thereon, provided, never- 
theless, that the alleged debtor was compellable, if so required, to make oath that 
he was no longer indebted; and the defendant was ready and willing and had been 
so from the expiration of the said period of five years and thereby offered, if 
required, to make oath that he was no longer indebted on the said promissory note. 
The plaintiff replied to the second plea that he was beyond seas from the accrual of 
the cause of action and traversed the law of France in manner and form as stated 
in the third and fourth pleas. 

At the trial before VaucHAN, J., it appeared that the promissory note was made 
at Mulhausen which, at the time the note was made, was subject to the law of 
France. At that time the plaintiff and the defendant were both domiciled at 
Mulhausen but shortly after the making of the note and nearly four years before it 
became due, they left Mulhausen, the plaintiff going to Switzerland, the defendant 
to England where he had ever since resided and been domiciled. The jury found 
a verdict for the plaintiff on the first and second pleas and for the defendant on 
the third and fourth, with leave for the plaintiff to move to enter a verdict for 
£237, the amount of the note, in case the court should be of opinion that the French 
law of prescription formed no defence to the action, the evidence as to that law, 
given by a French advocate, being unsatisfactory. The plaintiff obtained a rule 
nisi accordingly. . : 


Serjeant Bompas and Martin for the defendant, showed cause against the rule. 
Serjeant Taddy, Serjeant Spankie and Cleasby for the plaintiff, supported the 
rule. 
Cur. adv. vult. 
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June 17, 1835. TINDAL, C.J., delivered the following judgment of the court.— 
The answer which the defendant has set up against this action is twofold. Furst, 
he relies on the English Statute of Limitations; and secondly, on the French law 
of prescription, as stated in his third and fourth pleas. As the plea of the Statute 
of Limitations has been disposed of, because the replication of the plaintiff's being 
beyond seas from the time of the cause of action accruing, has been found in his 
favour, the only ground of defence which it will be necessary to consider will be 
that which arises from the plea of the French law. 

One objection made to the defendant's plea of prescription under the French law 
is grounded on the form in which it is pleaded. It is argued that it is pleaded 
absolutely and without any exception or qualification; whereas, according to the 
proof given at the trial, certain conditions and qualifications were attached to it. 
We are of opinion that the objection taken to the form of those pleas ought to pre- 
vail because. the law of the French prescription contained in s. 189 of the CopE DE 
CoMMERCE, on which so much argument has taken place, embodies in it a most 
important exception which is not noticed in the plea, the exception, namely, ‘‘that 
the debt is not acknowledged by a separate and distinct act of the party charged, 
in writing.’’ On this ground, we think the verdict which has been entered pro 
forma for the defendant on those pleas must be entered for the plaintiff. However, 
as the same matter of defence may be given in evidence under the general issue, it 
becomes necessary to consider the general question in the cause namely, whether, 
by the law of France, the contract made by the defendant in his promissory note is 
altogether extinguished and made null and void in that country by reason of the 
doctrine of prescription which holds in the French law; or whether, under the 
doctrine of prescription, the contract itself is not annulled and extinguished but the 
remedy only barred in the French courts. For we take it to be clearly established 
and recognised as part of the law of England, by various decisions, that if the 
prescription of the French law which has been opposed to the plaintiff in the present 
case, is no more than a limitation of the time within which the action on the note 
must be brought in the French courts, it will not form a bar to the right of action in 
our English courts; but that the question whether the action is brought within 
due and proper time must be governed by the English statute. 

The distinction between that part of the law of the foreign country where a 
personal contract is made which is adopted, and that which is not adopted by our 
Iinglish courts of law, is well known and established. It is, that so much of the 
law as affects the rights and merits of the contract, all that relates ‘‘ad litis 
decisionem,’’ is adopted from the foreign country; so much of the law as affects the 
remedy only, all that relates ‘‘ad litis ordinationem,’’ is taken from the ‘‘lex fori’’ 
of that country where the action is brought; and that in the interpretation of this 
rule, the time of limitation of the action falls within the latter division and is 
governed by the law of the country where the action is brought and not by the lex 
loci contractus. That is evident from many authorities. In Huper’s treatise De 
Conriictu Lecum, s. 7, he says: 


b] 


“Ratio hee est, quod prescriptio [where, observe, the term prescriptio is 
used generally for limitation], ef executio, non pertinent ad valorem contractus, 
sed ad tempus et modum actionis instituende.’’ 


It is unnecessary to cite more; the authorities are collected in British Linen Co. v. 
Drummond (1), which case itself furnishes an authority for the position. Such 
being the general rule of law, a distinction has been sought to be engraited on it by 
counsel for the defendant that 


“where the statutes of limitation of a particular country not only extinguish 
the right of action, but the claim or title itself, ipso facto, and declare it a 
nullity after the lapse of the prescribed period [that in such case] the statute 


may be set up in any other country to which the parties remove, by way of 
extinguishment.”’ 
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This distinction is stated to be adopted from CommmenTARIES ON THE CONFLICT OF - 


Laws, p. 487, by JosepH Storsy, a work which it would be unjust to mention 
without at the same time paying a tribute to the learning, acuteness, and accuracy 
of its author. Undoubtedly the distinction, when taken with the qualification 
annexed to it by the author himself, appears to be well founded. That qualification 
is, ‘that the parties are resident within the jurisdiction during all that period, so 
that it has actually operated upon the case.’’ With such restriction, it does indeed 
appear but reasonable that the part of the lex loci contractus which declares the 
contract to be absolutely void at a certain limited time, without any intervening 
suit, should be equally regarded by the foreign country, as the part of the lex loci 
contractus which gives life to, and regulates the construction of the contract. Both 
parts go equally ‘‘ad valorem contractus,’’ both ‘‘ad decisionem litis.’’ So much, 
however, being conceded to the defendant, it remains for him to set up and 
establish to the satisfaction of the court the proposition for which he contends that 
the French law of prescription which applies to the present case is one which 
extinguishes not only the remedy but the right or contract itself; for unless it has 
this effect in France, the case falls within the larger and more general rule that 
the time of limitation of the action must be governed by the law of the country 
where the action is brought. : 

Before, however, we come to the argument on this point, it may be expedient 
to advert to the facts of the present case to which the rule of the I’'rench law is 
proposed to be applied. The action is brought on a promissory note made at 
Mulhausen which, at that time, was subject to the law of France where both the 
plaintiff and the defendant may be taken to have been then domiciled. The 
promissory note was made and bore date of May 12, 1813, and was payable to 
the order of the plaintiff on May 10, 1817. In the course of 1813, very shortly 
after the making of the note and nearly four years before it became due, both 
parties quitted Mulhausen, the plaintiff going to Switzerland, the defendant to 
Kngland where he has ever since resided and been domiciled. Under such a state 
of facts the defendant seeks to apply art. 189 of the Copz pe ComMERcE as a bar to 
the present action, on the ground that it operates as an annulling of the contract, 
as an extinguishment of the claim and right of action in that country. That article 
is found in the division of the Copg pk ComMeERcE which relates to bills of exchange, 
and is contained in the following words, viz.: 


“Section 3 of Prescription.—aAll actions relative to letters of exchange and 
to bills to order, subscribed by tradesmen, merchants, and bankers, or for 
matters of commerce, ‘prescribe themselves’ by five years, reckoning from the 
day of protest, or from the last suing out any judicial process, if there hath 
been no judgment, or if the debt hath not been acknowledged by any separate 
act. . 

Nevertheless, the pretended debtors shall be held, if required, to affirm upon 
oath that they no longer owe the money. And their widows, heirs, etc., that 
they bona fide believe there is nothing more due.” 


The question is whether the defendant has made out affirmatively, to the satisfac-: 


tion of the court, that this prescription has the necessary force of extinguishing 
and annulling the contract on the note, ipso facto, after a lapse of five years from 
the time it becomes due; for unless the prescription has this force, it operates on 
the remedy only which, on the general principle before laid down and acknow- 
ledged, will be governed by the lex fori, and not by the lex loci contractus. After 
giving every attention to the authorities cited on both sides, we think the French 
law is not shown to have the force contended for by the defendant. The defendant 
has brought together different passages in the Cops ps Commerc and by contrast- 
ing them with others which are found in the Cops Civiue, has shown it possible 
that such may be the force and effect of the article in question. However, he has 
produced no distinct authority that the contract is intended to be annulled, whereas, 
on the contrary, the very terms of the article itself, the authorities of text writers 
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and the reason of the thing do so far outweigh the inference drawn from the com- 
parison of different parts of the French law, that we cannot but hold the section 
relied on amounts only to a limitation of the remedy in the French courts to the 
space of five years and not to an utter avoidance of the contract itself at the end 
of that period. 

The article itself begins by stating, that ‘‘all actions prescribe themselves,’ not 
that the contract is prescribed or gone. The exception that the ‘‘action is not 
prescribed if the debt is acknowledged by a separate writing,’ the power given to 
the creditor to put the debtor to his oath that he owes nothing, called in the French 
law ‘‘le serment décisoire,’’—all these circumstances agree with the notion that it 
is the action not the debt which is prescribed by the law. 

Again, the text writers on the French law lay down the same rule distinctly. 
Without multiplying authorities we refer to Poruier, TraITi DES OBLIGATIONS, 
Part 8, c. 8, ‘‘Des fins de non recevoir et prescriptions contre les créances.’’ In 
art. 677 he explains prescription to be ‘“‘the bar from the lapse of time, which the 
law has fixed as the limit of an action, founded on a debt.’’ Still further in the 
same section where he states the effects of this species of bar he says: 


‘‘Les fins de non recevoir n’éteignent pas la créance, mais ils la rendent 
inefficace, en rendant le créancier non recevable & intenter l’action qui en nait.’’ 


Again : 


‘‘Outre cela, quoique les fins de non recevoir n’éteignent pas, in rei veritate, la 
eréance, en vérité elles la font présumer éteinte, et acquittée, tant que la fin 
de non recevoir subsiste.”’ 


See Poruter also in his treatise on the ConTrAT DE CuHANag, Part 1, c. 6, art. 4, de la 
prescription des lettres de change, where it is laid down broadly by him, in s. 203, 
that this prescription is founded only on presumption of payment. 

From the ground of reason and expediency the inference is still more strong that 
the prescription limits the action only and does not destroy the debt; for if the 
debt itself is absolutely gone by reason of the lapse of five years, without any 
reference to the power of the plaintiff to sue in the meantime, what would be the 
condition of the creditor whose debtor leaves the country where this law applies 
before the day of payment arrives—that is before there is a possibility of maintain- 
ing the action—and never returns to it again? To maintain a position so contrary 
to reason very strong authority must be expected but none is shown. On the 
contrary, the very text of the book from which the distinction is first taken (Srorry, 
p. 487) annexes to it the condition that the debtor and creditor have remained within 
the jurisdiction during the time of the prescription. In the case before us both 
were absent. It would be enough, however, to say that the debtor was absent in 
order to call in aid the maxim of the French, no less than of the civil law, ‘‘contra 
non valentem agere, non currit prescriptio.’’ 

We do, therefore, think that the law set up on the part of the defendant amounts 
to no more than a limitation of the time for bringing the action, not to an extinction 
of the contract; that consequently, it is no bar in itself under any circumstances, 
still less where the debtor ceased to reside in the country where the law prevails 
during the whole period of time that the debt was owing and due, This conclusion 
makes it unnecessary to consider the objection urged on the part of the defendant to 
the evidence which was offered at the trial as to the effect of the acte séparé, aS we 
place no reliance in the judgment we have given on the letters of the defendant 
which gave rise to that question. We, therefore, think the verdict must be entered 
for the plaintiff on the general issue as well as on the issues arising on the special 
pleas. 





Judgment for plaintiff. 
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REEVES v. CAPPER AND ANOTHER 


[Courr or Common Pres (Tindal, C.J., Vaughan, Bosanquet and Coltman, JJ.), 
November 26, 1838] ? F 


[Reported 5 Bing.N.C. 186; 1 Arn. 427; 6 Scott, 877; 8 L.J.C.P. 44; 
2 Jur. 1067; 182 E.R. 1057] 


Pledge—Pledge fraudulently pawned—Pledge left in pledgor’s possession—Pledge 
by pledgor to third person. 

The captain of a ship pledged his chronometer, then in the possession of the 
makers, to the defendants, the owners of the ship, in consideration of their 
advancing him £50. He signed a document declaring: ‘‘...I hereby make 
over to you as your property, until that sum be repaid, my chronometer... 
you allowing me the use for this voyage...’’. After signing the document, 
the captain fetched the chronometer, handed it to a clerk of the defendants, 
who handed it back to him. On his return from the voyage, he placed it 
again at the makers, and then pledged it to the plaintiff for whom the makers, 
being ignorant of the first pledge, agreed to hold it. The money owed to the 
defendants was not repaid and they claimed the chronometer or its value. 

Held: the possession of the chronometer by the captain was only by the 
licence of the defendants for a limited time while he continued as their servant 
in the management of their ship; therefore, he had no right to its possession 
and could not, by his delivery to the plaintiff, give the latter any right to it. 


Notes. Considered: Flory v. Denny (1852), 7 Exch. 581. Distinguished: Dublin 
City Distillery v. Doherty, [1914] A.C. 823. Referred to: Walker v. Clyde (1861), 
10 C.B.N.S. 881; Langton v. Waring (1865), 18 C.B.N.S. 815; Donald v. Suckling 
(1866), L.R. 2 C.P. 88; Young v. Lambert (1870), L.R. 3 C.P. 142; Meyerstein v. 
Barber (1866), L.R. 2 C.P. 88; Burdick v. Sewell (1883), 10 Q.B.D. 363; Hilton v. 
Tucker, [1886-90] All E.R.Rep. 440; Cochrane v. Moore, [1886-90] All E.R.Rep. 
730; Mills v. Charlesworth (1890), 25 Q.B.D. 421; Morris v. Delobbel-Flipo, 
[1891-4] All E.R.Rep. 605. 

As to delivery of a pledged article, see 29 Hausspury’s Laws (8rd Edn.) 213-215; 
and for cases see 87 Diarst (Repl.) 5-7. 


Cases referred to: 
(1) Reed v. Blades (1818), 5 Taunt. 212; 128 E.R. 669; 25 Digest (Repl.) 215, 316. 
(2) Irons v. Smallpiece (1819), 2 B. & Ald. 551; 106 E.R. 467; 25 Digest (Repl.) 
DAS. oO. 
(8) Ryall v. Rowles (1750), 1 Ves. Sen. 348; 1 Atk. 165; 1 Wils. 260; 9 Bli.N.S. 
877, n.; 27 E.R. 1074, L.C.; 87 Digest (Repl.) 4, 12. 
Also referred to in argument: 
Kinloch v. Craig (1790), 8 Term Rep. 788; 4 Bro. Parl. Cas. 47, H.L.; 32 Digest 
(Repl.) 256, 31. 
Martindale v. Booth (1882), 8 B. & Ad. 498; 1 L.J.K.B. 166; 110 E.R. 180; 25 
Digest (Repl.) 215, 317. 
Reed v. Wilmot (1881), 7 Bing. 577; 5 Moo. & P. 553; 181 H.R. 223; sub nom. 
Read v. Wilmott, 9 L.J.0.8.C.P. 176; 25 Digest (Repl.) 218, 352. 


Rule Nisi obtained by the defendants in an interpleader issue to determine the 
right to the property in a chronometer. 

At the trial before Cottman, J., at Guildhall, it appeared that one Wilson, the 
original owner of the chronometer, and captain of the ship Don Giovanni, on 
Dec. 23, 1836, being about to proceed on a voyage, obtained an advance of money 
from the defendants, Messrs. Cappers, the owners of the ship, on signing the 
following document, addressed to them : 


“In consideration of your advancing me £100 on account of this voyage, instead 
of the usual advance of £50, I make over to you, as your property, until the 


C.P.] REEVES v. CAPPER (TinpAt, C.J.) 165 


said sum is repaid, my chronometer and all my nautical instruments, now 
on board the Don Giovanni, you allowing me the use of the same for this 
voyage.” 
At the time of making this agreement, the chronometer was in the possession of 
Messrs. Barraud, the makers. After it was signed, Wilson went, accompanied by 
the defendant’s clerk, to Messrs. Barraud’s; the clerk remained outside the shop 
while Wilson went in; he, on coming out, gave the chronometer to the clerk; the 


clerk re-delivered it to Wilson, who took it on the voyage. On his return in July, 


1837, the chronometer was taken back to Messrs. Barraud, where it remained. 
The plaintiff, an attorney, was employed by one Wain to execute against Wilson 
a fi. fa. at the suit of Wain: finding Wilson in great distress, the plaintiff agreed 
to withdraw the execution, and to settle with Wain, upon Wilson’s signing the 
following document : , 


‘‘August 24, 1837. Messrs. Barraud—Deliver to C. Reeves my chronometer, 
No. 22, which this clerk will explain the reason for doing. It will remain in 
your hands, as his property, until the arrangement of some little transactions 
between us; therefore, you will please to keep it still going, as I shall have it 
replaced in my name in a few days.”’ 


This document had no stamp. The plaintiff’s clerk took it to Messrs. Barraud, 
who thereupon agreed to hold the chronometer for the plaintiff. The plaintiff's 
clerk, with a view of vesting the possession in the plaintiff, afterwards took the 
chronometer into his hands and re-delivered it to Messrs. Barraud. The latter had 
no notice of the transactions between the defendants and Wilson, until November, 
1837, when an entry was made in pencil of the name of Capper, opposite the entry 
of the chronometer in their books. The jury found that the chronometer was the 
property of the defendants, but that Messrs. Barraud had no notice of their claim 
until after the delivery of the document of Aug. 24, 1837, and a verdict was given 
for the plaintiff, with leave to move to enter a verdict for the defendants. 

Serjeant Wilde for the defendants obtained a rule nisi accordingly, on the ground 
that the prior title to the chronometer was in the defendants. 


Kelly and Petersdorff for the plaintiff, showed cause against the rule. 
Serjeant Wilde and Serjeant Talfourd for the defendants, supported the rule. 


Cur. adv. vult. 


Nov. 26, 1838. TINDAL, C.J., delivered the following judgment of the court.— 
The question which has arisen upon the motion for setting aside the verdict in this 
case appears to us to turn entirely upon the legal effect of the contract under 
which the chronometer was delivered by Wilson, the then owner, to Messrs. Cappers 
on Dec. 23, 1836. It appears to us, upon the evidence, that Messrs. Cappers by 
the delivery of the chronometer to their clerk on that day, upon the terms of the 
special contract entered into between Wilson and them, acquired the legal property 
in the chronometer, to be held by them as a security for the repayment of £50; and 
that Wilson had nothing left in him but the reversionary property in the chro- 
nometer, to come into possession after such repayment had been made. : 

The chronometer was delivered to Messrs. Capper, and it was delivered for a 
valuable consideration, and this distinguishes the present case from those, in 
which it has been held, that a verbal gift of chattels, unaccompanied with delivery 
of possession, passes no property to the donee: Reed v. Blades (1), Irons v. Small- 
ptece (2). Further, the chronometer was delivered under a written agreement; and 
although such agreement not being under seal, that circumstance becomes im- 
material as to the question of property, yet being a written agreement, it proves 
with precision and accuracy the object of the delivery, and the nature of the 
interest intended to be passed. 


‘In consideration of your advancing £100 instead of £50, I hereby make over 


to you, as your property, until that sum be repaid, my chronometer, etc., you 
allowing me the use for this voyage.”’ 
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At the moment, therefore, of the delivery to Messrs. Capper’s clerk, the property 
vested in Messrs. Capper for the purpose and upon the condition mentioned in 
the written agreement, which condition has never been performed by repayment 
of the money. | 

The point then arises upon which the plaintiff rests his claim to the chronometer 
under the subsequent pledge to him, for a valuable consideration; namely, that the 
possession of the chronometer having been afterwards parted with by Messrs. 
Capper, and restored, as it is contended, to Captain Wilson, the property of 
Messrs. Capper in it was entirely lost, either on the principle, that the agreement 
with Messrs. Capper must be held fraudulent and void, as possession did not 
accompany it; or upon the ground, that where the party to whom a personal chattel 
is pledged, parts with the possession of it, he loses all right to his pledge. 

As to the first objection to the title of the defendants, the want of possession, 
under the agreement, can at the utmost amount to no more than a ground of fraud 
to be submitted to the jury; and no such question was made at the trial; and indeed 
the answer to the objection is sufficiently obvious, that the parting with the 
possession followed, and was consistent with the very terms and provisions of the 
agreement itself. As to the second point, we agree entirely with the doctrine 
laid down in Ryall v. Rowles (8), that in the case of a simple pawn of a personal 
chattel, if the creditor parts with the possession he loses his property in the pledge : 
but we think the delivery of the chronometer to Wilson under the terms of the 
agreement itself was not a parting with the possession, but that the possession of 
Captain Wilson was still the possession of Messrs. Capper. The terms of the 
agreement were, that ‘‘they would allow him the use of it for the voyage’’: words 
that gave him no interest in the chronometer, but only a licence or permission to 
use it, for a limited time, while he continued as their servant, and employed it for 
the purpose of navigating their ship. During the continuance of the voyage, and 
when the voyage terminated, the possession of Captain Wilson was the possession 
of Messrs. Capper; just as the possession of plate by a butler is the possession 
of the master; and the delivery over to the plaintiff was, as between Captain Wilson 
and the defendants a wrongful act, just as the delivery over of the plate by the 
butler to a stranger would have been; and could give no more right to the bailee 
than Captain Wilson had himself. We, therefore, think the property belonged to 
the defendants, and that the rule must be made absolute for entering the verdict 
for the defendants. 


Rule ahsotiree. 


A 


B 
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LYNCH v. NURDIN 


[Court or Quren’s Bencw (Lord Denman, C.J., Littledale, Williams and 
Coleridge, JJ.), November 18, 1840, January 18, 1841] 


[Reported 1 Q.B. 29; Am. & H. 158; 4 Per. & Dav. 672; 
10 L.J.Q.B. 73; 5 J.P. 319; 5 Jur. 797; 118 E.R. 1041] 


Child—N egligence—Allurement—Contributory negligence—Cart and horse left 
unattended on highway—Child climbing on cart—Injury by falling from 
cart. 

The defendant’s servant left a cart and horse unattended in a street for about 
half an hour, and the plaintiff, a child aged about 7 years, climbed on the cart 
and was thrown off and hurt when another child caused the horse to move. In 
an action by the plaintiff against the defendant for negligence the judge at 
the trial refused to accept the contention on behalf of the defendant that 
he should direct the jury that there was no evidence to support the plaintiff's 
claim since his injuries were caused by his own negligence. The judge left it 
to the jury to decide whether it was negligent for the horse and cart to be left 
unattended, and whether that negligence caused the accident. The jury found 
for the plaintiff; and the defendant appealed from their verdict, asking for a 
new trial on the ground of misdirection of the jury. 

Held: (i) although the plaintiff was a trespasser and had contributed to his 
injury by his own act, he had only yielded to a temptation natural to a child, 
and his misconduct bore no proportion to that of the defendant; (ii) the question 
of negligence was rightly left to the jury whose verdict was correct. 


Notes. Explained: Davis v. Mann (1842), 7 J.P. 538. Distinguished: Lygo v. 
Newbold, {1848-60} All E.R.Rep. 422; Caswell v. Worth (1856), 5 EK. & B. 849. 
Doubted: Waite v. North Eastern Rail. Co, (1859), 82 L.T.O.8. 884; Francis v. 
Cockerell (1870), 10 B. & 8. 950. Considered: Clark v. Chambers, [1874-80] All 
K.R.Rep. 253. Distinguished and Doubted: Mann v. Ward (1892), 8 T.L.R. 699. 
Distinguished: Ponting v. Noakes, [1891-4] All E.R.Rep. 404. Approved: Har- 
rold v. Watney, [1895-9] All E.R.Rep. 276. Considered: McDowall v. Great 
Western Rail. Co., [1902] 1 K.B. 618; Cooke v. Midland Great Western Railway 
of Ireland, [1908-10] All E.R.Rep. 16, Distinguished: Lowery v. Walker (1909), 
79 L.J.K.B. 297; Latham v. Richard Johnson & Nephew, Ltd., [1911-13] All 
E.R.Rep, 117; Rickards v. Lothian, [1911-13] All E.R.Rep. 71. Considered : 
Crane v. South Suburban Gas Co., [1914-15] All E.R.Rep. 98. Distinguished : 
Hardy v. Central London Rail. Co., [1920] All E.R.Rep. 205. Applied: Glasgow 
Corpn. v. Taylor, [1921] All-E.R.Rep. 1. Distinguished: Donovan v. Union 
Cartage Co,, Lid., [1982] All E.R.Rep. 278. Considered: Liddle v. North Riding 
of Yorkshire County Council, [1984] All E.R.Rep. 222; Haynes v. G. Harwood & 
Son, [1934] All E.R.Rep. 108; Adams v. Naylor, [1944] 2 All E.R. 21; Yachuk v. 
Oliver Blais Co., [1949] 2 All E.R, 150. Applied: Gough v. National Coal Board, 
[1953] 2 All E.R. 1283. Referred to: Degg v. Midland Rail. Co. (1857), 1H. & N. 
773; Alsop v. Yates (1858), 27 L.J.Ex. 156; Singleton v. Eastern Counties Rail. Co. 
(1859), 7 C.B.N.S. 287; Mangan v. Atterton (1866), 4 H. & C. 388; Barker v. 
Herbert, [1911-13] All E.R.Rep. 509; Weld-Blundell v. Stephens, [1920] All 
Hi.R.Rep. 32; Culkin v. McFie & Sons, Ltd., [1939] 8 All E.R. 618; Philco Radio 
and Television Corpn. of Great Britain, Ltd. v. J. Spurling, Ltd., [1949] 2 All E.R. 
882; Lewis v. Carmarthenshire County Council, [1953] 2 All E.R. 1408; Creed v. 
McGeoch & Sons, Ltd., [1955] 3 All E.R. 123; Dyer v. Ilfracombe U.D.C., [1956] 
1 All E.R. 581; Videan v. British Transport Commission, [1963] 2 All E.R. 860. 

As to the intervening act of the plaintiff in an action for negligence, see 28 
Harspury’s Laws (8rd Edn.) 29-81; as to whether leaving a vehicle unattended 
on the highway amounts to negligence, see ibid., p. 70; as to the standard of care 
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required in relation to children, see ibid., pp. 16-19; and for cases see 36 Diarst 
(Repl.) 83 et seq., 109, 115 et seq. 


Cases referred to: 

(1) Illidge v. Goodwin (1881), 5 C. & P. 190, N.P.; 86 Digest (Repl.) 48, 224. 

(2) Butterfield v. Forrester (1809), 11 East, 60; 1 Man. & G. 571, n.; 103 E.R. 
926; 386 Digest (Repl.) 177, 939. 

(3) Ilott v. Wilkes (1820), 8 B. & Ald. 804; 106 E.R. 674; 36 Digest (Repl.) 153, 
807. 

(4) Bird v. Holbrook (1828), 4 Bing. 628; 1 Moo. & P. 607; 2 Man. & Ry.M.C. 
198; 6 L.J.0.8.C.P. 146; 180 E.R. 911; 36 Digest (Repl.) 153, 808. 

(5) Deane v. Clayton (1817), 7 Taunt. 489; 1 Moore, C.P. 203; 2 Marsh. 577; 
129 E.R. 196; 2 Digest (Repl.) 875, 517. 

(6) Jay v. Whitfield (1817), cited in 8 B. & Ald. at p. 308; 4 Bing. 644; 106 E.R. 
676; 48 Digest 436, 628. 


Also referred to in argument: 

Bridge v. Grand Junction Rail. Co. (1888), 8 M. & W. 244; 1 Horn & H. 26; 
150 E.R. 1184; sub nom. Armitage v. Grand Junction Rail. Co., 6 Dowl. 
340; 36 Digest (Repl.) 193, 1019. 

Daniels v. Potter and Wing, etc. (1880), 4 C. & P. 262; Mood. & M. 501, N.P.; 
36 Digest (Repl.) 41, 206. 3 

R. v. Owen (1880), 4 C. & P. 236; 14 Digest (Repl.) 57, 209. 

Dixon v. Bell (1816), 5 M. & 8. 198; 1 Stark. 287; 105 E.R» 1023; 36 Digest 
(Repl.) 80, 431. 

Lurford v. Large (1882), 5 C. & P. 421, N.P.; 36 Digest (Repl.) 178, 931. 


Rule Nisi obtained by the defendant for a new trial, on the ground of misdirection 
of the jury, of an action for negligence brought by the plaintiff, a boy under seven 
years of age, suing by his mother and guardian, in which he alleged that the 
defendant’s servant negligently left a horse and cart unattended on the highway 
as a result of which he suffered injury. The defendant denied liability. 

At the trial, before Wiurams, J., it appeared that on the day in question the 
defendant’s cart was in Compton Street, Soho, under the charge of his carman; 
that the carman went into a house, and left the horse and cart standing at the 
door, without any person to take care of them, for about half an hour; that the 
plaintiff, who was a boy under seven years of age, and several other children, were 
about the cart, and that the plaintiff, during the carman’s absence, got upon 
it; that another boy led the horse on; and that the plaintiff, who, at the time, was 
getting off the shaft, fell, and was run over by the wheel, and his leg was broken. 
The defendant’s counsel contended that the judge ought to direct the jury that 


there was no evidence in support of the plaintiff’s case, his own negligence having ~ 


brought about the injuries which he suffered. Wutuiams, J., refused to withdraw 
the facts from the consideration of the jury, and left it to them to say, first, 
whether it was negligence in the defendant’s servant to leave the horse and cart 
for half an hour, in the manner described; and, secondly whether that negligence 
occasioned the accident. Verdict was given for the plaintiff. The defendant 
obtained a rule nisi for a new trial, on the grounds of misdirection, and that the 
verdict was against evidence. 


Serjeant Shee for the plaintiff, showed cause against the rule. 
Kelly for the defendant, supported the rule. 


Cur. adv. vult. 


A 


Jan. 18, 1841. LORD DENMAN, C.J., delivered the following judgment of the © 


court.—This case was tried before WiuuiaMs, J., at the sittings in Easter Term, 
1839. It was an action of tort for negligence by the defendant’s servant, in 
leaving his cart and horse half an hour in the open street at the door of a house 
in which the servant remained during that period. 


A 
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The evidence for the plaintiff proved that, at the end of the first half hour, he, 
a child of very tender age, being between six and seven years old, was heard 
crying, and, on the approach of the witnesses, was found on the ground, and a 
wheel of the defendant’s cart going over his leg, which was thereby fractured. 
The defendant’s counsel first applied for a nonsuit. The judge refused the applica- 
tion; and no question was made before us that these facts afforded prima facie 
evidence of the mischief having been occasioned by the negligence of the defen- 
dant’s servant in leaving the cart and horse. Witnesses were then called to 
establish a defence by a fuller explanation of the facts that had occurred. They 
proved that after the servant had been about a quarter of an hour in the house, 
the plaintiff and several other children came up, and began to play with the horse, 
and climb into the cart and out of it. While the plaintiff was getting down from 
it, another boy made the horse move, in consequence of which the plaintiff fell, and 
his leg was broken as before mentioned. 

On this undisputed evidence (for there was no cross-examination of the witnesses), 
the defendant’s counsel claimed the judge’s direction in his favour, contending 
that, as the plaintiff had obviously contributed to the calamity, it could not be 
said in point of law to have been caused by the negligence of the defendant's 
servant. The judge, however, thought himself bound to lay all the facts before 
the jury, and take their opinion on that general point. They found a verdict for the 
plaintiff. It is now complained that such direction was not given; and at all events 
the jury are said to have given a verdict contrary to the evidence. 

It is urged that the mischief was not produced by the mere negligence of the 
servant as asserted in the declaration, but at most by that negligence in combina- 
tion with two other active causes, the advance of the horse in consequence of his 
being excited by the other boy, and the plaintiff’s improper conduct in mounting the 
cart and so committing a trespass on the defendant’s chattel. On the former of 
these two causes no great stress was laid and I do not apprehend that it can be 
necessary to dwell at any length. For if I am guilty of negligence in leaving 
anything dangerous in a place where I know it to be extremely probable that some 
other person will unjustifiably set it in motion to the injury of a third, and if that 
injury should be so brought about, I presume that the sufferer might have redress 
by action against both or either of the two, but unquestionably against the first. If, 
for example, a gamekeeper, returning from his daily exercise, should rear his loaded 
gun against a wall in the playground of schoolboys whom he knew to be in the habit 
of pointing toys in the shape of guns at one another, and one of these should play- 
fully fire it off at a schoolfellow and maim him, I think it will not be doubted that 
the gamekeeper must answer in damages to the wounded party. This might possibly 
be assumed as clear in principle: but there is also the authority of the present Chief 
Justice of the Common Pleas in its support, in Illidge v. Goodwin (1). But in the 
present case an additional fact appears. The plaintiff himself has done wrong—he 
had no right to enter the cart, and, abstaining from doing so, would have escaped the 
mischief. Certainly he was a co-operating cause of his own misfortune by doing an 
unlawful act: and the question arises, whether that fact alone must deprive the child _ 
of his remedy. The legal proposition, that one who has by his own negligence con- 
tributed to the injury of which he complains cannot maintain his action against another 
in respect of it, has received some qualifications. Indeed, Lorp ELLENBoROUGH’S doc-. 
trine in Butterfield v. Forrester (2) which has been generally adopted since, would 
not set up the want of a superior degree of skill or care as a bar to the claim for 
redress: ordinary care must mean that degree of care which may reasonably be 
expected from a person in the plaintiff’s situation: and this would evidently be 
very small indeed in so young a child. But this case presents more than the want 
of care: we find in it the positive misconduct of the plaintiff an active instrument 
towards the effect. We have here express authorities for our guidance. In Ilott v. 
Wilkes (8), a decision which excited great attention both in Westminster Hall and 
beyond it, the court held that a trespasser in a wood, where he well knew spring 
guns to be placed, could not sue for the injury received by him from the explosion 
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of one of them. But Lorp Tenrerpen and his three brethren cautiously and 
repeatedly declared that their opinion was founded on the plaintiff's knowing of 
the danger, and voluntarily incurring it. Brest, J., who was supposed to carry to 
the greatest extent the right of protecting property against invaders by placing 
dangerous instruments, took infinite pains, when Chief Justice of the Common 
Pleas, to explain that his opinion in Ilott v. Wilkes (8) rested exclusively on the 
notice. 

In Bird v. Holbrook (4) his expressions are most remarkable; and so far is his 
Lordship from avowing the doctrine that the plaintiff’s concurrence in producing 
the evil debars him from his remedy, that he considers Ilott v. Wilkes (8) an 
authority in favour of the action. He also expresses an inclination to agree with 
the two judges who held the action maintainable in Deane v. Clayton (5). There 
the plaintiff's dog had been killed by a spike placed on the defendant’s land for the 
protection of his preserves, while in pursuit of a hare. Park and Burrovueu, JJ., 
gave judgment in favour of the plaintiff: Gress, C.J., and Datias, J., for the 
defendant. The present argument does not require any particular discussion of 
that case, because Bird v. Holbrook (4) is a decisive authority against the general 
proposition that misconduct, even wilful and culpable misconduct, must necessarily 
exclude the plaintiff who is guilty of it from the right to sue. I remember being 
present at a trial at Warwick before Ricuarps, C.B., where the same law prevailed. 
The case, Jay v. Whitfield (6), is mentioned in Bird v. Holbrook (4); a boy, having 
received serious injury from a spring-gun placed in a garden where he was trespass- 
ing, recovered a verdict for £120 damages, which was much considered and never 
disturbed. 

A distinction may here be taken between the wilful act done by the defendant 
in those cases, in deliberately planting a dangerous weapon in his ground with 
the design of deterring trespassers, and the mere negligence of the defendant’s 
servant in leaving his cart in the open street. But between wilful mischief and 
gross negligence the boundary’line is hard to trace: I should rather say impossible. 
The law runs them into each other, considering such a degree of negligence as 
some proof of malice. It is then a matter strictly within the province of a jury 
deciding on the circumstances of each case. They would naturally enquire whether 
the horse was vicious or steady; whether the occasion required the servant to be so 
long absent from his charge, and whether in that case no assistance could have 
been procured to watch the horse: whether the street was at that hour likely 
to be clear or thronged with a noisy multitude: especially whether large parties of 
young children might be reasonably expected to resort to the spot. If this last 
mentioned fact were probable, it would be hard to say that a case of gross negligence 
was not fully established. 

But the question remains: Can the plaintiff then, consistently with the authori- 
ties, maintain his action, having been at least equally in fault. The answer is 
that, supposing that fact ascertained by the jury, but to this extent, that he merely 
indulged the natural instinct of a child in amusing himself with the empty cart 
and deserted horse, then we think that the defendant cannot be permitted to avail 
himself of that fact. The most blameable carelessness of his servant having 
tempted the child, he ought not to reproach the child with yielding to that 
temptation. He has been the real and only cause of the mischief. He has been 
deficient in ordinary care: the child, acting without prudence or thought, has, 
however, shown these qualities in as great a degree as he could be expected to 
possess them. His misconduct bears no proportion to that of the defendant which 
produced it. 

For these reasons, we think that nothing appears in the case which can prevent 
the action from being maintained. It was properly left to the jury, with whose 
opinion we fully concur. 


Rule discharged. 
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BIRD v. HIGGINSON 


[Court or Kina’s Bencu (Lord Denman, C.J., Littledale and Williams, JJ.), 
January 23, 81, 1835] 


[Reported 2 Ad. & El. 696; 1 Har. & W. 61; 4 Nev. & M.K.B. 505; 
4 L.J.K.B. 124; 111 E.R, 267] 


Deed—lIncorporeal hereditament—Conveyance—Need to be by deed. 
Landlord and Tenant—Lease—Incorporeal hereditament—Need to be by deed. 

An agreement for the conveyance of an incorporeal hereditament, to be 
valid, must be made by deed. 

The plaintiff alleged that he agreed to grant and let and the defendant to 
take at a rent a messuage with exclusive licence to shoot and sport over a 
manor and to fish in the waters thereof during the term, and that the defen- 
dant entered and became possessed thereof for the term. In an action for 
breach of the agreement by non-payment of rent, the defendant pleaded that 
the messuage was small and taken by him solely for the enjoyment over the 
manor, which was extensive, and that the agreement was not sealed by either 
party. 

Held: the demise being partly of an incorporeal hereditament and not under 
seal, no rent could be recovered on it. 


Notes. ‘This case was affirmed on appeal by the Court of Exchequer Chamber 
(TinpaL, C.J., Bosanquet and Coutman, JJ., Botianp, Parke and Gurney, BB.), 
6 Ad. & El. 824. 

This case deals with the necessity at common law for the conveyance of 
incorporeal hereditaments to be by deed and the statutory requirement is provided 
in s. 52 (1) of the Law of Property Act, 1925 (20 Hauspury’s Srarures (2nd Edn.) 
549). 

Considered: Thomas v. Fredericks (1847), 10 Q.B. 775; Thames Haven Dock 
Co. v. Brymer (1850), 5 Exch. 696. Referred to: Hayselden v. Staff (1836), 6 Nev. 
& M.K.B. 659; BR. v. Hockworthy (1837), 7 Ad. & El, 492; Doe d. Morgan v. 
Powell (1844), 7 Man. & G. 980; Cannon v. Rimington (1852), 12 C.B. 514; Brown v. 
Peto, [1900] 2 Q.B. 653; Cleobury Mortimer R,D.C. v. Childe, [1983] 2 K.B. 868. 
_As to leases of incorporeal hereditaments, see 28 Hauspury’s Laws (8rd Edn.) 
467; and for cases see 31 Digest (Repl.) 299 et seq. As to when a deed is necessary 
at common law, see 11 Hatspury’s Laws (8rd Edn.) 827; and for cases see 17 
Dicest (Repl.) 205 et seq. As to leases of fisheries, see 17 Hatspury’s Laws (8rd 
Edn.) 805 and as to shooting rights, see 18 Haussury’s Laws (3rd Edn.) 183 and 
for cases see 25 Dicrst (Repl.) 28, 376. 


Cases referred to in argument: 

Duke of Somerset v. Fogwell (1826), 5 B. & C. 875; 8 Dow. & Ry.K.B. 747; 5 

L.J.O.8.K.B. 747; 5 L.J.0.8.K.B. 49; 108 E.R. 325; 25 Digest (Repl.) 28, 
280. 

Gardiner v. Williamson (1881), 2 B. & Ad. 836; 9 L.J.0.S.K.B. 233; 109 E.R. 
1168; 18 Digest (Repl.) 257, 81. 

Hewlins v. Shippam (1826), 5 B. & C. 221; 7 Dow. & Ry.K.B. 788; 4 L.J.0.8.K.B. 
241; 108 E.R. 82; 19 Digest (Repl.) 6, 2. 

Doubitofte v. Curteene (1618), Cro. Jac. 452. 

Dalston v. Reeve (1696), 1 Ld. Raym. 77. 

Doe d. Griffiths v. Lloyd (1800), 3 Esp. 78, N.P.; 30 Digest (Repl.) 503, 1445. 

Dean and Chapter of Windsor v. Gover (1671), 2 Saund. 302; 85 E.R. 1096 ; 
81 Digest (Repl.) 240, 3743. 


Demurrer in an action of assumpsit for non-payment of rent. 
The plaintiff alleged that by an agreement, made Aug. 8, 1833, the plaintiff 
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agreed to grant and let to the defendant, and the defendant to take, a certain 
messuage situate at Dinas Mowddy, in Merionethshire, together with 


‘full and free and exclusive licence and leave to and for the defendant and 
his servants, ...to hunt, hawk, course, shoot, and sport, in, over, and 
upon all that the manor of Dinas Mowddy,... and to fish in the ponds and 
waters thereof at all seasonable times during the term thereinafter mentioned,”’ 


until Feb. 1, next, at a rent of £200, £100 payable on Oct. 12 next, and £100 on 
Feb. 1 next, which the defendant agreed to pay to the plaintiff, his heirs, etc. 
Further that there were mutual promises, and that the plaintiff then let the 
defendant the messuage and the defendant then entered and became possessed 
thereof, for the term; and stated that there had been a breach in the non-payment 
of rent. 

The defendant pleaded that the manor, at the time of making the agreement, 
was a manor containing 32,000 acres of land; and the messuage in the agreement 
was a small house, taken by the defendant, and intended to be occupied by him, 
solely for the more convenient enjoyment of the exclusive right or liberty in the 
agreement to be demised or granted to him in and over the manor. And the de- 
fendant further stated that the agreement was and is an agreement under the 
respective hands of the plaintiff and of one John Eldad Waters, as the agent of 
the defendant in that behalf; and that the agreement was not sealed with the 
seal either of the plaintiff or of the defendant, or of any person or persons lawfully 
authorised by them or either of them: wherefore the agreement was void in law; 
and this the defendant was ready to verify. 

The plaintiff entered a demurrer; joinder in demurrer. 


Kelly for the plaintiff—tIt will be contended that this appears to have been a 
grant of an incorporeal hereditament, and that such a grant could not be made 
without seal. But it does not appear that any such hereditament has been granted : 
there is a mere parol licence to sport, accompanying the use and occupation. It 
is a very different case from a transfer of a right, such as that in a several fishery. 

Sir John Campbell for the defendant.—There could have been no valid contract 
of the kind shown on this record, but under seal. This is a demise of a fishery 
in gross, and of a right of sporting. [LirrnepaLe, J.—Does it authorise the defen- 
dant to carry away what he gets?] That appears to be the effect of the grant; 
and, as a demise, it should be under seal. Or, if it be a mere easement, without 
profits & prendre, a deed is equally essential. The corporeal and incorporeal here- 
ditaments are demised together, and the rent has regard to both. It is true that one 
party might have sealed, and not the other; and perhaps he who had sealed might 
have brought assumpsit, in such a case, if the contract could be created without 
deed. But here there is no grant, unless the grantor seal. His seal would have 
created a covenant, by the mere words of grant. 

Kelly in reply.—If an action for use and occupation lie, there is an end of the 
difficulty arising from the want of sealing. Indebitatus assumpsit lies for the use 
and occupation of a fishery. It is true that the easement could not be granted 
except under seal: but it does not follow that no action can be brought for the 
actual enjoyment of an easement by the plaintiff’s permission. [Lirrtepatn, J.— 
You are suing on the contract, not on use and occupation. You might have added 
a count for use and occupation, except for the new rules.] The declaration alleges 
an entry and possession by the defendant: it is, therefore, good, if indebitatus 
assumpsit be maintainable at all. The want of the grant under seal is not fatal 
to indebitatus assumpsit for actual enjoyment. The action for use and occupa- 
tion always proceeds upon a contract between the parties; whether that be express 
or implied, can make no difference as to the manner of pleading. 


Cur. adv. vult. 


Jan. 31, 1835. LORD DENMAN, C.J., delivered the following judgment of the 
court in which after stating the declaration and third plea, he proceeded: The 
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objection is that the agreement is for the conveyance of an incorporeal heredita- 
ment, and ought, therefore, to have been under seal. We are clearly of that 
opinion. We wished, however, for some time, to consider whether the plaintiff 
might not be entitled to recover on this count, for the actual enjoyment of the 
thing demised. On examining it more accurately, we find that this count is not 
so framed, for it only alleges that the defendant entered and became possessed for 
the term, which he might do without a single hour’s occupation of the premises. 
There are other objections, but this is decisive. 

Judgment for defendant. 


BONSER v. COX 


{Rotts Court (Lord Langdale, M.R.), March 1, 2, 5, 1841] 
[Reported 4 Beav. 379; 10 L.J.Ch. 395; 5 Jur. 164; 49 E.R. 385] 


Guarantee—Discharge—Co-sureties—Joint and several bond to be executed by 
debtor and surety—Ezecution by surety only. 

By an agreement in writing it was agreed that a joint and several bond 
should be executed by the debtor and a surety. It was executed by the surety, 
but not by the debtor, who gave a counter bond of indemnity to the surety. 

Held: the surety was released since he did not have a material part of the 
contract stipulated by him at the time he entered into his obligation. 

Guarantee—Discharge—Promissory note given to creditor by surety—Loan to 
be made by creditor to debtor by draft at three months’ date—Advance in 
fact made immediately. 

Where a surety gave two promissory notes each expressed to be given ‘‘for 
value received, by a draft at three months’ date,’’ and the advances were made 
immediately and not by draft at three months’ notice. 

Held: the surety was released since he had become liable on the faith of a 
credit which had not been given to him. 


Notes. Considered: Archer v. Hudson (1846), 7 L..0.S. 105. Distinguished : 
Cooper v. Evans (1867), L.R. 4 Eq. 45. Considered: Ward v. National Bank of 
New Zealand (1883), 8 App. Cas. 755. Referred to: Beckett v. Addyman (1882), 
9 Q.B.D. 7838; Re Wolmershausen, Wolmershausen v. Wolmershausen (1889), 62 


H L.T. 541; Re Parent Trust and Finance Co., [1936] 8 All E.R. 434. 


As to the fulfilment of stipulations in a guarantee, see 18 Hauspury’s Laws 
(3rd Edn.) 452; and for cases see 26 Diaust (Repl.) 73. 


Case referred to: 
(1) Bacon v. Chesney (1816), 1 Stark. 192, N.P.; 26 Digest (Repl.) 105, 720. 


I Also referred to in argument: 

Mathewson’s Case (1597), 5 Co. Rep. 22b; 77 E.R. 84; sub nom. Matthewson 
v. Lydiate, Cro. Eliz. 546; 12 Digest (Repl.) 30, 63. 

Elliot v. Davis (1800), 2 Bos. & P. 338; 126 E.R. 1814; 7 Digest (Repl.) 187, 
198. 

Hawkshaw v. Parkins (1819), 2 Swan. 589; 86 E.R. 723, L.C.; 26 Digest (Repl.) 
200, 1534. 

Prendergast v. Devey (1821), 6 Madd. 124; 26 Digest (Repl.) 182, 1345. 

Hulme v. Coles (1827), 2 Sim. 12; 26 Digest (Repl.) 186, 1382. 
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Copis v. Middleton (1823), Turn. & R. 224; 2 L.J.0.8.Ch. 82; 87 E.R. 1083, 
L.C.; 26 Digest (Repl.) 124, 870. 

Leaf v. Gibbs (1880), 4 C. & P. 466, N.P.; 26 Digest (Repl.) 78, 518. 

Calvert v. London Dock Co. (1888), 2 Keen, 688; 7 L.J.Ch. 90; 2 Jur. 62; 48 
I\.R. 774; 26 Digest (Repl.) 188, 1411. 

Bowmaker v. Moore (1819), 7 Price 223; Dan. 264; 146 E.R. 954, Ex. Ch.; 26 
Digest (Repl.) 183, 1861. 

Capel v. Butler (1825), 2 Sim. & St, 457; 4 L.J.0.8.Ch. 69; 57 E.R. 421; 26 
Digest (Repl.) 197, 1497. 

Samuell v. Howarth (1817), 3 Mer. 272; 86 E.R. 105; 26 Digest (Repl.) 188, 
1356. 

Whitcher v. Hall (1826), 5 B. & C. 269; 8 Dow. & Ry.K.B. 22; 4 L.J.0.S.K.B. 
167; 108 E.R. 101; 26 Digest (Repl.) 163, 1220. 

Parsons and Cole v. Briddock (1708), 2 Vern. 608. 

Mayhew v. Crickett (1818), 2 Swan. 185; 1 Wils. Ch. 418; 86 E.R. 585, L.C.; 
26 Digest (Repl.) 208, 1596. 

Boultbee v. Stubbs (1811), 18 Ves. 20; 34 E.R. 225, L.C.; 26 Digest (Repl.) 
185, 1374. 


Action for the administration of the estate of John Cox, deceased. This cause 
came on upon exceptions to the master’s report, and related to matters arising in 
the aforesaid administration suit. 

It appeared that Richard Cox (the brother of the deceased, John Cox) carried 
on the business of a banker at Oxford, in partnership with Messrs. Morrell, under 
the firm name of Cox and Morrell; and he was also engaged in a colliery business 
in the Forest of Dean, in partnership with one D. Davies, under the firm name of 
Cox and Davies. Messrs. Cox and Morrell had made considerable advances to 
Messrs. Cox and Davies, and, Richard Cox having applied to his partners for a 
further advance, it was agreed that they should advance a further sum upon his 
brother John Cox becoming security for the repayment of £38,000. John Cox 


agreed, as surety for Richard Cox, to execute a joint and several bond to James - 


and John Morrell for the sum of £3,000, upon having a counter-bond for the like 
sum from Messrs. Cox and Davies, to indemnify him. A joint and several bond, 
intended to be executed by Richard Cox and John Cox, was prepared, and was 
carried by a clerk to John Cox for his execution, and he accordingly executed 
it. The same clerk afterwards went to the house of Richard Cox to obtain his 
execution, but he, being from home, did not then execute it, and the bond, having 
been mislaid, was never, in fact, executed by Richard Cox. The counter-bond 
was, however, given by Richard Cox and Davies to John Cox, and the further 
advances were made by the bankers to Messrs. Cox and Davies. Some time after 
Richard Cox ceased to be a partner in the bank. In this suit Messrs. Morrell 
claimed before the master the sum of £3,000 and interest, as due upon the bond, 
from the estate of John Cox. The claim was resisted, on the ground that John 
Cox was a mere surety, and that the bankers, having neglected to obtain a bond 
from the principal debtor, had released the surety. The claim was disallowed by 
the master, and Messrs. Morrell took exceptions to the master’s report, which now 
came on for argument. 


Pemberton and Keene for the plaintiff. 
Bethell and Anderdon for the defendant. 


LORD LANGDALE, M.R.—I think that it cannot, upon any principles on which 
this court acts, be doubted that the surety has an interest, and a most material 
interest in the rights and remedies which the creditor has against the principal 
debtor. He is not to be held bound where the situation of circumstances, in 
respect to the rights and the remedies which the creditor has against the principal 
debtor, are different from that which was contemplated by himself and all other 
parties. I do not think that it is material to inquire in what way the surety con- 
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templated benefit or protection to himself, by stipulating that a particular remedy 
should be held by the creditor against the principal debtor. A man may reason- 
ably say, I will be surety to you for payment of such a sum, provided you have it 
secured by the bond of the principal debtor, but I will not be surety upon any 
other terms. The surety in this case has a right to say: ‘‘The arrangement was 
that Mr. Richard Cox as well as myself should be held bound by bond to the 
creditor: that arrangement never was carried into effect.’’ The circumstance of 
Richard Cox being held by bond to the surety, does not appear to be material in 
this case. 

I think that this exception cannot be sustained; that the master is right, because 
the surety had not that which he contemplated, and that which was a material 
portion of the contract stipulated for by him at the time when he entered into this 
obligation. In the contract, as existing between the principal debtor and the 
creditor, there is a departure from that which the surety stipulated for, and in a 
matter in which, I conceive, the surety had a most material interest. This ex- 
ception must, therefore, be overruled. 


Another exception was argued, the facts of which are stated in the following 
judgment. . 


Mar. 5, 1841. LORD LANGDALE, M.R.—In October, 1831, two bills for £500 
each, drawn by Davies on Richard Cox, at three months’ date, and accepted by 
him, were nearly due. At the same time, another bill for £750, drawn by David 
Davies on John Cox, and accepted by him for the accommodation of Davies, was 
nearly due. John Cox, to enable Richard Cox to obtain from Cox and Morrell, 
money wherewith to meet the two bills for £500 each, and to enable Davies to 
provide for the bill of £750, joined Richard Cox in signing two promissory notes, 
one for £999 10s., and the other for £750, to Cox and Morrell. Each of these 
notes was expressed to be given ‘“‘for value received, by a draft at three months’ 
date.’’ In giving these notes, John Cox was a mere surety; the purposes for 
which the notes were given are admitted, and from the words of the notes, it is 
plain, that the surety became liable upon a contract, whereby Cox and Morrell 
were to advance the money upon a three months’ credit. 

A question was raised whether the money advanced upon the notes was applied 
for the purposes intended by the surety; and if it were necessary to decide that 
question, I should have considerable difficulty in doing so, upon the evidence as 
it now stands; but, upon consideration, it does not appear to me that it is neces- 
sary to come to any determination upon that point; for taking the fact to be, as 
alleged by the Messrs. Morrell, that in both cases their advances upon the notes 
were made for and applied to purposes intended by the surety, still those advances 
were not made by drafts upon a three months’ credit, but directly in cash, within 
that time, and in such a way as to give to them, upon each advance, an immediate 
demand against the principal debtor. I conceive the intention to have been, that 
the principal debtor should have the means of obtaining money, without being 
liable to any proceedings to compel repayment till the expiration of three months, 
and that by the mode of advance which was adopted, the principal debtor became, 
on each advance, immediately liable to a proceeding for the recovery of money 
paid to his use. The right of the creditor against the principal debtor was thus 
materially different from that which was intended by the surety; and I think that 
it was not a sufficient answer to say that no demand was made upon the surety 
within the three months for which credit was to be given. In Bacon v. Chesney 
(1), before Lorp ELLenzorouGH at nisi prius, he said: ‘‘If I engage to guarantee, 
provided eighteen months’ credit be given, the party is not at liberty to give 
twelve, and after the expiration of six more to call upon me’’; and so in this case, 
John Cox having become surety provided three months’ credit were given, I think 
that Messrs. Morrell’s were not at liberty to pay upon less credit, and after the 
expiration of three months to call upon John Cox. 
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If the drafts had been given as intended, they might have been discounted; but 
in that case the payments would have been on the discounts, and the drafts would 
have been on the discounts, and the drafts would have run their course, and have 
afforded the credit contracted for; but as Messrs. Morrell’s did not give the credit, 
on the faith of which the surety became liable, I think they released him, and, 
consequently, these exceptions must be overruled. 


Eaceptions overruled. 


[Notr.—The Lorp CHANCELLOR, on appeal, referred these exceptions back to the 
master, but without overruling the principle of this decision.] 


R. v. CAMBRIDGESHIRE JUSTICES 


[Court oF Kine’s Bencn (Lord Denman, C.J., Patteson, Williams and 
Coleridge, JJ.), November 10, 1835] 


[Reported 4 Ad. & El. 111; 1 Har. & W. 600; 5 Nev. & M.K.B. 440; 
3 Nev. & M.M.C. 3386; 5 L.J.M.C. 6; 111 E.R. 729] 


Certiorari—Quashing of order—Powers of superior court—No error on face of 
order—Admissibility of affidavit evidence to impeach decision of magistrates 
—Regard to be paid only to what appears on face of order—Admissibility of 
extraneous evidence of dishonesty. 

Highway—Stopping up—Order—Validity—Joint viewing by justices—Order 
result of view. 

The Highway Act, 1815, s. 2 [repealed by the Highways Act, 1835: see now 
Highways Act, 1959, s. 108 (see 39 Hauspury’s Srarures (2nd Edn.) 528)], 
provided that a highway might be stopped up and sold when it should appear 
‘‘upon the view of any two or more... justices of the peace’’ that the high- 
way was unnecessary. 

An order made by justices under this section required the surveyor of the 
parish to sell to A. for full value. On an application for certiorari to quash 
the order, affidavit evidence was produced to show (among other things) that 
the surveyor was in fact A. 

Held: this was not a ground for certiorari, since: 

Per Lorp Denman, C.J.: Nothing discreditable was imputed, but I am not 
prepared to say that, if fraud were manifestly made out, the court would not, 
even in this proceeding, quash the order. 

Per Parreson, J.: If it had been shown that all was not done fairly and 
honestly, that would have been a matter for the sessions, not for this court; 
the general rule is that where anything is brought up by certiorari, no objec- 
tion can be taken which does not arise upon the face of it. 

Per WruuiaMs, J.: The objection did not arise on the face of the order. 

Per Cotermpce, J.: Upon an application of this sort, we cannot go into 
objections arising upon affidavit only. I do not mean to say that in no case 
will this court, when anything is brought up by certiorari, inquire into its 
validity upon affidavits, for in some cases this court is in the nature of a 
court of appeal... When the court below has a conclusive jurisdiction, we 
ought not to inquire whether it has rightly decided. 

Held further: for an order under the section to be valid the justices must have 
viewed the highway together, and the finding that it is unnecessary must be 
the result of that view. 


A 
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Notes. The Highway Act, 1815 (55 Geo. 8, c. 68), was repealed by the High- 
way Act, 1835, ss. 84-92 of which Act contained provisions as to the stopping up 
and diversion of highways. These sections were in turn repealed by the High- 
ways Act, 1959; see now ss. 108 and 109 of the 1959 Act. (The repeal did not 
originally extend to the Administrative County of London; (see ss. 312 (3) and 
813 (3) of, and Sched. 26, to the 1959 Act), but ss. 84-92 of the 1835 Act were 
wholly repealed, as from April 1, 1965, by the London Government Act, 1963, 
ss. 16 (2), 98 (1), Sched. VI, para. 70, Sched. XVIII, Part II.) 

Referred to: R. v. Wandsworth Justices, Hx parte Read (1941), 111 L.J.K.B. 
234; Baldwin and Francis, Ltd. v. Patents Appeal Tribunal, [1959] 2 All E.R. 4388. 

As to stopping up or diversion of highways under the Highway Acts, see 19 
Hatssury’s Laws (3rd Edn.) 89 et seq.; as to certiorari, see 11 Hatssury’s Laws 
(8rd Edn.) 52 et seq.; and for cases see 16 Diaust (Repl.) 478-484; 26 DIGEST 
(Repl.) 875, 376. 


Cases referred to: 
(1) R. v. Inhabitants of Great Marlow (1802), 2 East, 244; 102 E.R. 362; 16 
Digest (Repl.) 461, 2815. 
(2) Welch v. Nash (1807), 8 East, 894; 103 E.R. 894; 26 Digest (Repl.) 371, 
814. 


Also referred to in argument: 

R. v. Worcestershire Justices (1828), 8 B. & C. 254; 108 E.R. 1088; sub nom. 
R. v. Rogers, 2 Man. & Ry.K.B. 289; 1 Man. & Ry.M.C. 464; 6 
L.J.0.S.M.C. 106; 26 Digest (Repl.) 376, 850. 

Davison vy. Gill (1800), 1 East, 64; 102 E.R. 25; 26 Digest (Repl.) 528, 2055. 

R. v. Standard Hill (Inhabitants) (1815), 4 M. & 8. 878; 105 E.R. 874; 16 Digest 
(Repl.) 461, 2816. 


Application for certiorari to quash an order of sessions continuing an order of 
the justices of the peace for the Linton division of Cambridgeshire for the stopping 
up of a highway. 

At the special sessions, held on Sept. 11, 1834, for the division of Linton, in 
the county of Cambridge, the following order was made: 


‘‘Cambridge, to wit.—We, etc., three of his majesty’s justices of the peace, 
acting in and for the division of Linton, in the said county, assembled at a 
special sessions held on Sept. 11, 1834, having upon view found that a certain 
part of a common and ancient king’s highway, called the Walden Way, lead- 
ing from, etc., towards, etc., situate, etc., in the parish of Babraham, in the 
said county (here the contents, the termini, and the direction of the part of 
the highway are stated), is useless and unnecessary, do hereby order the same 
to be stopped up and discontinued, and the land and soil thereof to be sold 
by the surveyor of the highways of the said parish of Babraham, to H. J. 
Adeane, Esq., whose lands adjoin thereto, if he shall be willing to purchase 
the same, if not, to some other person or persons, for the full value thereof. 
Given, ete.”’ 


This order was appealed against by a Mr. Mortlock, but was confirmed by the 
sessions. Mr. Adeane, through whose land the whole of that part of the Walden 
Way, to which the order relates, ran, had stopped it up in 1825, without any magis- 
trates’ order, he having, six months previously, set out a new way over his own 
land. At the time of making the order for stopping up the road Mr. Adeane was 
himself one of the surveyors of the highways for the parish of Babraham. 

Upon affidavits stating the above facts, Pollock, in last Hilary Term, obtained 
a rule nisi for a certiorari to remove into this court the order of sessions confirming 
the above order, and all things touching the same. 

By the statute 55 Geo. 3, c. 68, s. 2: 


When it shall appear, upon the view of any two or more of the said justices 
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of the peace, that any public highway, or public bridleway or footway, may be 
diverted, so as to make the same nearer or more commodious to the public, 
and the owner or owners of the lands and grounds through which such new 
highway, bridleway or footway, so proposed to be made, shall consent thereto, 
by writing under his or their hand and seal or hands and seals, it shall and may 
be lawful, by order of such justices at some special sessions to divert and turn 
and to stop up such footway, and to divert, turn, stop up and inclose, sell 
and dispose of, such old highway or bridleway, and to purchase the ground and 
soil for such new highway, bridleway or footway, by such ways and means, 
and subject to such exceptions and conditions, in all respects, as in the said 
recited Act [13 Geo. 8, c. 78] mentioned with regard to highways to be 
widened or diverted; and also when it shall appear, upon the view of any two 
or more of the said justices of the peace, that any public highway, bridleway or 
footway is unnecessary, it shall and may be lawful, by order of such justices, 
or any two of them, to stop up, and to sell and dispose of such unnecessary 
highway, bridleway or footway, by such ways and means, and subject to such 
exceptions and conditions in all respects as in the said recited Act is men- 
tioned, in regard to highways to be widened and diverted; except that the 
money to arise from such sale, where, by the said Act, it would be applicable 
to the purchase of the ground and soil of the new highways or bridleways 
therein mentioned, shall be paid to the surveyor or surveyors, and be applied 
towards the general repairs of the highways and bridleways of the parish, 
township or place, within which the said highway, bridleway or footway, so 
stopped up, shall be situate....”’ 


Sir W. W. Follett, Biggs Andrews (for Mr. Adeane) and Byles showed cause 
against the rule. 
Sir Frederick Pollock, F. Kelly and Starkie supported the rule. 


LORD DENMAN, C.J.—This is an application for a certiorari to bring up an 
order of sessions confirming an order of three justices, for the purpose of quashing 
it. Several objections are taken to the order for matters apparent upon the face 
of it; and it is said also, that the order is void for want of full jurisdiction in the 
magistrates. 

Of the objections to the order itself, the first is that the words “‘having upon 
view found,’’ do not necessarily import that the finding of the magistrates was 
upon their own view, or that that view was taken in company, or show when the 
view was taken. In point of law, these objections would be well founded, if such 
were the right construction of the language of the order; and I wish to be very 
distinctly understood as saying that no view would be good unless it were taken 
by the magistrates together, and that the finding must be the result of such view. 
It is very important that it should be understood that the magistrates are to act 
together. The language, however, which is here used, is precisely the same as 
that which occurs in the form given in the schedule to 18 Geo. 3, c. 78. The legis- 
lature has declared these words sufficient. [His Lorpsure then considered two 


other objections to the form of the order, and concluded :] On the face of the order, 


I am of opinion that there is no defect. 

Then it has been contended that facts may be brought before the court by aff- 
davit, to show that the magistrates had no jurisdiction to make the order; and upon 
the supposition that this course may be taken. It is contended that the magis- 
trates could not make the order to stop up a road which had already been closed; 
for that by the Act of Parliament they are required to view the road, in order to 
see whether it is unnecessary, and that such view should have been had while 
things remained as they were before the change which was made by Mr. Adeane. 
I do not think this argument just. It is not necessary that there should still be 
a road over which travellers may pass: it is sufficient that a right should be 
possessed by the public to go over particular land. If the magistrates find, upon 
view had at the time of making the order, that the road is useless, from whatever 


A 


i 
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cause it has become useless, that is sufficient. Here, the road had become useless 
by reason of its having been stopped up by this gentleman, and a new one set 
out by him, and used by the public. I see nothing to object, on this ground, to 
the magistrates’ making the order. Then it is said that Mr. Adeane was himself 
surveyor of the highways of the parish, and that the order required him to sell to 
himself. I do not mean to say that it would not have been better to have had 
the order made in some year when he was not surveyor, yet there is nothing in the 
act to prevent the surveyor from being the purchaser. I am not prepared to say 
that if fraud were manifestly made out, the court would not, even in this pro- 
ceeding, quash the order. From R. v. Inhabitants of Great Marlow (1), it appears 
to be questionable whether the court may not interfere in some cases on the ground 
of defects shown by affidavit. But there is not the slightest ground for imputing 
anything discreditable to Mr. Adeane. Upon the whole, I think the order good 
upon the face of it, and also upon the facts disclosed. 





PATTESON, J.—I am entirely of the same opinion. This order is on 55 Geo. 3, 
c. 68, s. 2, which says that two justices may stop up unnecessary highways, and 
sell and dispose of such unnecessary highways by such ways and means, and sub- 
ject to such exceptions and conditions, in all respects, as in the recited Act is 
mentioned in regard to highways to be widened and diverted, 


‘except that the money to arise from such sale, when by the said Act it would 
be applicable to the purchase of the ground and soil of the new highways 
therein mentioned, shall be paid to the surveyor, and be applied to the general 
repairs of the highways, etc., of the parish, etc., within which such highway 
so stopped up shall be situate.’’ 


The order in question is drawn up, apparently, from two forms in the schedule 
to 18 Geo. 3, c. 68—Nos. 16 and 18. In No. 16, the form is, ‘‘having upon view 
found,’’ as in the order in question. It is objected that the order does not show 
that the road was found to be unnecessary upon the view had by the justices to- 
gether, or upon a view had by themselves at all. In s. 19 of 13 Geo. 3, c. 68, the 
words are, ‘‘when it shall appear, upon the view of any two or more of the said 
justices of the peace.’’ No doubt this means on the personal view of two or more 
justices viewing it together. Then, objections arising out of the facts in the 
affidavits are stated. I protest against its being understood as laid down, that we 
can, on any occasion, look into extrinsic matter upon affidavit, upon a rule for a 
certiorari to remove an order of sessions into this court. I give no opinion upon 
the point. The general rule certainly is, that where anything is brought up by 
certiorari, no objection can be taken which does not arise upon the face of it. 
Here, the objections which have been taken might have been brought before the 
quarter sessions. However, supposing there were not such a rule, and that we 
could look into the affidavits, as it has been contended, I can see no valid objec- 
tions to this order. The road had been stopped up for ten years without any 
proper authority, and this it is said merges, if I may use the term, the power of 
the justices to stop up. I dare say that when the magistrates went to view they 
could not see the actual road in length and breadth, but they may, at all events, 
have seen the line and direction. The magistrates’ saying that they had viewed, 
is sufficient. If the road existed in point of law, that is enough. As to Mr. 
Adeane’s being the surveyor, that is clearly no ground of objection to the order. 
There is nothing to show that all was not done fairly and honestly. If it had been 
shown to be otherwise, that would have been a matter for the sessions, not for 
this court. I feel strongly, that the court cannot enter into the question whether 
the magistrates have done rightly in making this order; but supposing that we may 
look at these affidavits, I see no ground for saying that the magistrates have acted 
without full jurisdiction. 


WILLIAMS, J.—The most important question is as to how far we can, on 
affidavit, go into the question whether there was a total absence of jurisdiction ; 
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but upon this point I give no opinion. Here, it is not made out that the magis- 
trates were wholly without jurisdiction. The road may, at the time of the view, 
have been converted into arable land, but still it remained sufficiently a road to 
found a jurisdiction in the magistrates to stop it up. Welch v. Nash (2), which 
was relied upon by counsel supporting the rule, unquestionably leaves it open to 
parties to question the jurisdiction in an action, but it goes no further. 

Objections are made to this order as arising upon the face of it; and the first 
objection is as to the words ‘‘having upon view found.’’ We must read these 
expressions in the ordinary way. We must not make a violent construction in 
favour of it; nor must we force it into nonsense. It must be taken to mean that 
the finding was upon the joint view of the justices who make the order. [His 
Lorpsuir then agreed that a further objection to the form of the order was un- 
founded.] The objection, that Mr. Adeane was himself surveyor, does not arise 
upon the face of the order. 


COLERIDGE, J.—I am of the same opinion. Two classes of objections have 
been taken, namely, objections arising out of matters not on the face of the order, 
and objections arising upon the face of it. The former objections raise by far the 
most important question. 

I always understood it to be perfectly clear, that upon an application of this 
sort we cannot go into objections arising upon affidavit only. I do not mean to 
say, that in no case will this court, when anything is brought up by certiorari, 
inquire into its validity upon affidavits, for in some cases this court is in the 
nature of a court of appeal; and then we must see the merits upon affidavits. This 
court checks other courts from transgressing beyond the bounds of their jurisdic- 
tion; and we should be careful that we keep within the limits of our jurisdiction. 
When the court below has a conclusive jurisdiction, we ought not to inquire 
whether it has decided rightly. 

This order might have been open to three sorts of objections. First, it might 
have been inconveniently or unjustly made; and thus would form the subject of 
an appeal to the sessions. Secondly, it might have been made without jurisdic- 
tion; and then the order would be null and void, and the validity of it might be 
tried in an action of trespass; and this court could not, therefore, interfere. 
Thirdly, it might have been bad upon the face of it, and then it would be proper 
that it should be brought up to be quashed. If this order was made without 
jurisdiction, I think we cannot, upon affidavits, interfere. The more strongly 
objections on the ground of inconvenience are pressed, the more are we pressed 
not to interfere; for this is a matter for the sessions, which we must assume they 
will decide rightly. I say nothing of the particular objections which have been 
raised upon the affidavits; for I think I cannot go into them. The objections 
arising upon the face of the order are two. First, as to the expression “‘having 
upon view found.’’ This is an expression, the meaning of which is well known 
among lawyers, and in using which, the justices must be taken to mean to say, 
‘We, the justices, etc., having viewed, do find,’’ etc. [His Lorpsurp then con- 





sidered and rejected a further objection alleging that the order was not in the © 


prescribed form. | 


Rule discharged with costs. Certiorari refused. 


——s 
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HUTCHINS v. SCOTT 


[Court or Excurquer (Lord Abinger, C.B., Bolland, Alderson and Gurney, BB.), 
May 26, 1837] 


[Reported 2 M. & W. 809; Murp. & H. 194; 6 L.J.Ex. 186; 
B 150 E.R. 985] 


Distress—For rent—Ezcessive distress—Agreement made in September—Rent 
payable quarterly ‘‘first payment to be on Mar. 25.'’—Amount of rent then 
due. 

Distress—For rent—Seizure—Constructive seizure—What amounts to. 

C By an agreement dated Sept. 8, 1835, the defendant agreed to let a house 
to the plaintiff for seven years at an annual rent, payable quarterly, the first 
payment to be made on Mar. 25 following. On that date the defendant 
claimed two quarters’ rent and his broker went to the plaintiff's house and 
pressed for payment of that sum, but he took no goods and made no inventory. 
Under protest the plaintiff paid the amount claimed and three guineas for the 

D broker’s expenses, and the broker withdrew. In an action by the plaintiff 
for excessive distress, 

Held: (i) only one quarter’s rent became due on Mar. 25 following and the 
distress was, therefore, excessive; (ii) on the conduct of the defendant’s broker, 
the defendant could not be heard to say that there was no distress. 


Deed—Alteration—Admissibility in evidence of altered deed. 

E The defendant agreed to let a house, No. 35, Broad Street,’’ to the plaintiff, 
but the formal agreement, when executed and delivered to the plaintiff, was 
found to contain the figure ‘*38.’’ This figure was altered to ‘‘35’’; it was not 
proved by whom the alteration was done. The house occupied by the defen- 
dant was in fact No. 35. In the plaintiff’s action for excessive distress, 

Held: the document was admissible in evidence to show the terms of the 


I’ plaintiff's holding for the purpose of the action. 


Notes. As to constructive seizure on a distress, see 12 Hauspury’s Laws (3rd 
Edn.) 181; and for cases see 18 Dicest (Repl.) 325; and as to excessive distress, 
see 12 Hatsspury’s Laws (8rd Edn.) 159, 160; and for cases see 18 Diarsr (Repl.) 
360. As to putting an altered deed in evidence, see 11 Haussury’s Laws (8rd 

G Edn.) 866, and generally as to alteration and erasure on deeds, see ibid., 367 et 
seq.; and for cases see 17 Diarest (Repl.) 238. 


Case referred to: 
(1) Markham v. Gonaston (1598), Cro. Eliz. 626; 78 X.R. 866; 7 Digest (Repl.) 
240, 7785. 


H_ Also referred to in argument: 
Swann v. Earl of Falmouth (1828), 8 B. & C. 456; 2 Man. & Ry.K.B. 534; 
6 L.J.0.8.K.B. 374; 108 E.R. 1112; 18 Digest (Repl.) 325, 712. 
Perrott v. Perrott (1811), 14 Hast, 423; 104 E.R. 665; 85 Digest (Repl.) 101, 
58. 
Bates v. Grabham (1703), 2 Salk. 444; Holt, K.B. 469; 91 E.R. 886, N.P.; 29 
I Digest (Repl.) 68, 172. 
Motteux v. London Assurance (Governor ¢ Co.) (1739), 1 Atk. 545; 26 E.R. 348, 
L.C.; 29 Digest (Repl.) 67, 215. 3 
Roe d. Earl of Berkeley v. Archbishop of York (1805), 6 East, 86; 102 E.R. 1219; 
sub nom. Doe d. Earl of Berkeley v. Archbishop of York, 2 Smith, K.B. 
166; 17 Digest (Repl.) 251, 551. 
Hall v. Chandless (1827), 4 Bing. 123; 12 Moore, C.P. 316; 180 E.R. 714; 12 
Digest (Repl.) 410, 3173. 
Brutt v. Picard (1824), Ry. & M. 37, N.P.; 6 Digest (Repl.) 357, 2575. 
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Kershaw v. Cox (1800), 3 Esp. 246, N.P.; 6 Digest (Repl.) 472, 3313. 

Jacob v. Hart (1817), 6 M. & S. 142; 105 E.R. 1196; 6 Digest (Repl.) 472, 3312. 

Cole v. Parkin (1810), 12 Bast, 471; 104 E.R. 184; 12 Digest (Repl.) 410, 3172. 

Doe d. Beanland v. Hirst (1821), 8 Stark. 60, N.P.; 12 Digest (Repl.) 412, 
3205. } 

Minet v. Gibson (1789), 8 Term Rep. 481; affirmed (1791), 2 Bro. Parl. Cas. 48; 
1 Hy. Bl. 569; 1 E.R. 784; 17 Digest (Repl.) 261, 650. 

Pigot’s Case (1614), 11 Co. Rep. 266; 77 E.R. 1177; sub nom. Winchcombe v. 
Pigot, 2 Bulst. 246; sub nom. Winscombe v. Piggott, 1 Roll. Rep. 39; sub 
nom. Anon., Moore, K.B. 835; 12 Digest (Repl.) 405, 3134. 

Rippiner v. Wright (1819), 2 B. & Ald. 478; 106 E.R. 440; 22 Digest (Repl.) 
269, 2717. | 

Master v. Miller (1791), 4 Term Rep. 820; 100 E.R. 1042; affirmed (1793), 2 
Hy. Bl. 141, Ex. Ch.; 35 Digest (Repl.) 89, 814. 

Tidmarsh v. Grover (1818), 1 M. & S. 785; 105 E.R. 274; 6 Digest (Repl.) 351, 
2542. 

Cowie v. Halsall (1821), 4 B. & Ald. 197; 106 E.R. 910; 6 Digest (Repl.) 351, 
2545. 


Rule Nisi obtained by the defendant to enter a nonsuit in an action for excessive 
distress. The plaintiff claimed that the defendant had distrained for the sum of 
£21 for rent arrear, when £10 10s. only was due. The defendant denied the 
allegation. 

At the trial before Wiu1aMs, J., the plaintiff, in proof of the amount of rent due 
put in an agreement for a lease dated Sept. 8, 1835, whereby the defendant agreed 
to let to the plaintiff for seven years from that date a house stated in the agree- 
ment to be No. 35, Broad Street, at a yearly rent of £42, payable quarterly; the 
first payment to be made on Mar. 25 then next following. The distress was made 
tor two quarters’ rent, alleged to have accrued due at Lady Day, 1836. The evidence 
of the distress was that the broker went to the plaintiff’s house at No. 35, Broad 
Street, and pressed him for payment of the money, but took none of his goods, 
and made out no inventory; but the plaintiff, by the advice of his attorney, paid 
£21 for the rent, and £3 3s. for expenses to the broker, under protest, and there- 
upon the broker withdrew from the premises. 

It appeared also, that after the execution of the agreement and its delivery to 
the plaintiff, the number of the house had been altered from 38 to 35, the 5 being 
written on an erasure over the 8; and the jury found that this was done without 
the defendant’s knowledge. For the defendant, three objections were taken : first, 
that by virtue of the agreement half a year’s rent was due when the distress was 
made; secondly, that the agreement was void by reason of the alteration; and 
thirdly, that no actual distress was proved. The judge reserved all these points, 
and the plaintiff had a verdict for £13 13s. 

In Faster Term, Erle for the defendant, moved, in pursuance of the leave 
reserved, to enter a nonsuit.—First, half a year’s rent was due. It was said for 


the plaintiff, that under the agreement, the first quarter’s rent only became pay- - 


able at the Lady Day following; but it is submitted that the intention of the 
parties was only that the payment of the quarter’s rent which would have fallen 
due at Christmas should be postponed till Lady Day. The only question is to 
what period the payment for the lapsed quarter is deferred—whether to the end 
of the term, or only until the next quarter day? | Lorp Apincer, C.B.—The first 
quarterly payment is to be made on Mar. 25; therefore, the previous quarter's 
rent is either forgiven altogether, or postponed to the end of the term. Parke, B.— 
The last rent would become due at Christmas, 1842. The only consequence is that 
the lessor will lose his remedy by distress for that rent; he retains his remedy 
on the contract. | 

Secondly, there was no actual distress; nothing being taken, no person remain- 
ing on the premises, and no inventory been made:Swann v. Earl of Falmouth. 
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A The defendant did not, in the terms of the declaration, ‘‘take and seize’’ the 
plaintiff's goods. [Atprrson, B.—The plaintiff paid the expenses of the levy. ] 
That might form a ground of action for money had and received. [Lorp ABINGER, 
C.B.—The defendant, by his broker, appears there and says: ‘“‘Unless you pay me 
£21 for rent, and three guineas for expenses, I shall take your goods.’’ It does not 
lie in the defendant’s mouth, after receiving the money, to say there was no dis- 

B tress. Parke, B.—The plaintiff could not be bound to pay the three guineas un- 
less there had been a distress: then the defendant receives it on the footing of 
there having been a distress. ALperson, B.—It is really no more than an agree- 
ment not to go through a mere ceremony. | 

Thirdly, the agreement was void by reason of the alteration in it after it was 
delivered to the plaintiff. It was a document essential to the proof of the plain- 

C\ tiff’s case, since without it he could not prove the real amount of rent due: then 
the jury have found that it was altered without the defendant’s assent. On this 
point the court granted a rule nisi. 


Serjeant Bompas and Halcomb for the plaintiff, showed cause against the rule. 
Crowder for the defendant, supported the rule. 


D LORD ABINGER, C.B.—I think there is no ground for making the rule absolute, 
nor do I think that when the case is rightly understood the question arises whether 
an alteration even by the plaintiff ought to avoid the agreement. If it does, the 
only consequence would be that it would be impossible for him to maintain an 
action upon as on a demise, but it is quite a different question whether it can be 
given in evidence. It may be void for the purpose of taking an interest under it, 

FE but nevertheless admissible to prove a collateral fact. Markham v. Gonaston (1), 
cited by counsel for the defendant, of a lessee altering for the benefit of the lessor, 
illustrates the ground on which our judgment ought to proceed. Though it may 
be true that he lost the benefit of the term, yet the instrument would be available, 
even though altered by himself, to show the amount of bygone rent due for the 
occupation. I think that counsel for the plaintiff has put the present case on its true 

EF ground. The declaration alleges a tenaney (which is not denied), and a distress 
for more rent than was due, which is the point in issue. A distress is proved in 
No. 85. All the evidence applied to that house; there is no suggestion that the 
landlord has demised any other, and to show the amount of the rent this agreement 
is put in. Suppose it never to have been altered, and to stand No. 88—the plaintiff 
might have shown that the defendant had no house No. 38, or any other cireum- 

G stances to prove that No. 88 was an immaterial part of the description. Suppose 
the landlord, having but one house in Broad Street, had put a wrong number into 
the agreement, and had let the party into possession under it—would it not have 
passed any interest? If the landlord said: ‘‘This lease does not apply to the house 
you occupy,’ the tenant would answer: ‘Yes, I show that it does. You let me 
into No. 85, having signed this paper with me. The instrument is binding as to all 

H_ its other terms.’’ Again, if No. 85 was the house intended, I am clearly of opinion 
that parol evidence was receivable to show that the 38 was a mistake. If there 
were any suggestion that the defendant had any other house, the case might be 
different, but we must take the facts to be, that the parties really and bona fide 
intended to let No. 85, and that the whole controversy was about that house. If, 
then, the plaintiff lost his interest in the term by the alteration, it is nevertheless 

I admissible to show the terms on which he held No. 35. 

No case has gone the length of saying that, when a deed is altered, and thereby 
vitiated, it ceases to be evidence. It may be so with reference to the stamp laws, 
but there is no occasion in the present case to raise the general question. The old 
law was, no doubt, much more strict than it has been in modern times. Origin- 
ally, there could be no such thing as founding upon a deed without making profert 
of it, and it was but an invention of the pleaders, growing out of a decision of 
Lorp MANSFIELD’Ss, to allege, as an excuse for not making profert, a loss of the 
deed by time and accident founded on the presumption to be derived from long 
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possession and enjoyment. I can hardly see how such a course is consistent with 


the old authorities which say that any alteration, even by a stranger, shall vitiate 
a deed. If it be so altered as to leave no evidence of what it originally was, that 
may prevent any party from using it; or if it be altered in a material part by a 
party taking a benefit under it, that may prevent him even from showing what it 
originally was. Here, however, it is sufficient to decide that this agreement was 
evidence to prove the terms of the holding; and there was no evidence of any other 
holding than that of the house No. 35. 


BOLLAND, B., concurred. 


ALDERSON, B.—This is an agreement, and the rules as to deeds, to which 
there is a plea of non est factum, are not applicable. Then we are to look to the 
instrument, to see what was originally the intention of the parties, and if it had 
remained No. 38, I think it was admissible in evidence. 


GURNEY, B., concurred. 
Rule discharged. 


BLACKLOW v. LAWS 


| VicE-CHANCELLOR’S Court (Shadwell, V.-C.), June 23, July 5, December 22, 23, 
1842] 
[Reported 2 Hare, 40; 67 E.R. 17] 


Sale of Land—Title—Defect—Direction in will for sale after death of testator’s 
wife—Sale by decree of court during widow’s life. 

A testator, who died in 1830, directed that so soon after the decease of his 
wife as conveniently might be his trustees should sell his freehold estates. 
In 1839 a bill was filed by persons beneficially interested in the residuary 
estate of the testator, and by a decree of the court, made in 1841, it was 
declared that the trusts of the will should be carried into execution and the 
real estate sold. Accordingly, in 1842, while the testator’s widow was still 
alive, the real estate was sold. 

Held: the sale in the lifetime of the widow created such a defect in the 
title that the court would not compel the purchaser to accept it. 


Sale of Land—Title—Defect—Objection—Waiver—Duty of court to protect pur- 
chaser—No waiver where abstract imperfect. 

Conditions of sale provided that all objections to the title of the property 
sold disclosed by the abstract, which were not taken within 21 days after 
delivery of the abstract to the purchaser, should be deemed to be waived. 

Held: in such a case the court must anxiously protect the purchaser, and 
he was not to be taken under this condition to have waived his right to object 
to a defect in the title where the abstract did not state the matters from 


which the defect in title appeared. 
Notes. Applied: Want v. Stallibrass (1873), L.R. 8 Exch. 175. 
As to defects of title and conditions of sale of real property, see 34 Haussury’s 
Laws (8rd Edn.) 218, 228; and for cases see 40 Diausr (Repl.) 46, 73. 
Cases referred to: 
(1) Hobson v. Bell, Glynn v. Bell (1839), 2 Beav. 178) ds.d Ce. Sale Bd 1s: 
48 E.R. 1084; 40 Digest (Repl.) 91, 690. 
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(2) Burroughs v. Oakley (1819), 8 Swan. 159; 86 E.R. 815; 40 Digest (Repl.) 
185, 1478. 
Also referred to in argument: 
(3) Tanner v. Smith (1840), 10 Sim. 410; 49 E.R. 678; on appeal, 4 Jur. 310, 
L.C.; 40 Digest (Repl.) 102, 773. ; 
(4) Dalby v. Pullen (1830), 1 Russ. & M. 296; 8 L.J.0.S.Ch. 74; 89 E.R. 114; 
40 Digest (Repl.) 71, 537. | 


Motion for the amendment of a decree made on a bill filed by persons beneficially 
interested in the residuary estate of the testator, Samuel Christie, for an order 
directing accounts of the estate and the execution of the trusts by the court. 

By his will, dated in September, 1830, the testator, Samuel Christie, devised and 
bequeathed all his freehold and leasehold and all his personal estate not specifically 
bequeathed, to J. Laws and two other trustees, as to his estate at Preston, in trust 
for sale as therein mentioned, and upon further trust to receive and take the rents 
and profits of his freehold estate situate in Queen Street and Charles Street until 
sale thereof as thereafter directed, and out of such rents and profits and the pro- 
duce arising from the sale of his estate at Preston and of his other effects pay 
unto the proper hands of his daughter-in-law Agnes the sum of £130 to and for 
her own sole use and benefit, which he desired might be paid to her, her executors, 
or administrators, free of legacy duty; then to pay one annuity of £150 into the 
proper hands of his said wife Alice during her natural life for her own proper use 
and benefit. The testator directed that so soon after the decease of his wife Alice 
as conveniently might be his trustees should, either by public auction or private 
contract, as they should deem most expedient, sell and dispose of his freehold 
estates situate in Queen Street and Charles Street for the best prices that could be 
reasonably obtained for the same, and out of the proceeds arising from such sale 
to pay certain bequests. The testator appointed Alice his wife and the three 
trustees his executrix and executors. 

The testator died soon after the date of his will leaving his wife Alice surviving 
him, and his will was proved by Alice the widow, and James Laws. The bill was 
filed in January, 1839, by some of the persons beneficially interested in the 
residuary estate of the testator against the executrix and executor, and the other 
residuary legatees, and prayed the usual accounts of the real and personal estate, 
and that the trusts of the will might be executed under the direction of the court. 
By a decree, made Dec. 14, 1841, it was declared that the trusts of the will ought 
to be performed and carried into execution. An inquiry was directed of what 
lands and hereditaments and what estate therein the testator had at the date of his 
will and that of his death, and it was ordered that the real estate, of which the 
testator was seised at the date of his will and time of his death, or such parts 
thereof as then remained unsold, should be sold with the approbation of the master. 
Under this decree, the estates in Queen Street and Charles Street were put up to 
sale in January, 1842, on printed conditions, and W. Hains became the purchaser. 
At this time the widow of the testator was still alive. By the eighth condition of 
sale the purchaser was within twenty-one days next after the delivery of the 
abstract to deliver to the vendor’s solicitors a statement in writing of such objec- 
tions to the title disclosed by the abstract as he should be advised to take, and 
every objection not so taken, and communicated within such period should be 
deemed waived. The abstract was delivered to the purchaser’s solicitors on 
Mar. 1. This abstract did not contain any statement of the pleadings in the 
cause, but stated, among other instruments, the will of the testator, and con- 
tained in a short line at the foot of the will, as part of the abstract relating to that 
instrument, these words: 


‘Will proved in the Prerogative Court of Canterbury, June 24, 1831, by said 
Alice Christie, James Simpson, and James Laws; said Thomas Bayley having 
renounced probate.”’ 
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Sharpe for the vendors.—The purchaser was precluded by the eighth condition, 
when more than twenty-one days had elapsed after the delivery of the abstract, 
from taking the objection as to the time of sale. The abstract had contained all 
the facts upon which the state of the title might have been known. It appeared 
that the widow had proved the will; and no mention was made of her death, but 
it was not the practice to state in the abstract that parties interested in the estate 
were still alive; their existence was assumed, unless the contrary was stated. 
Secondly, the decree for sale was made in a suit in which the widow was a party, 
with her consent. The court must be presumed to have been satisfied that it was 
for the benefit of the infants that the estate should be sold. The circumstance 
that there was no inquiry whether it was for their benefit, does not impair the 
presumption, for the court may be satisfied of the fact without inquiry, which is 
only one mode of deriving information. The property consisted of houses, and 
may be deteriorated, but is not likely to be improved. An erroneous conclusion 
in fact, if it were so, may be occasion for appeal, but is not error in the decree. 

Dunn for the purchaser.—The eighth condition did not apply, for the abstract 
was not complete even at the time when the objection was taken, which was dis- 
covered not from the abstract, but from a different document—the brief in the 
cause: Tanner v. Smith (8); Hobson v. Bell (1); Dalby v. Pullen (4). Any infant, 
interested in the estate, might, on attaining twenty-one, procure the cause to be 
re-heard, and displace the decree. 





SHADWELL, Y.-C,—The vendors in this case contend, first, that the objection 
taken by the purchaser to the title is not tenable, for they say the court may 
anticipate the time of sale directed by a will where it is for the benefit of the 
parties interested (although they may be infants) that an earlier sale should take 
place than the testator has prescribed, and, therefore, that a sale in the lifetime 
of the widow is not error in the decree. Secondly, the vendors say that the facts 
upon which the present objection is founded appear sufficiently upon the abstract 
and that the purchaser is now precluded by the eighth condition of sale from taking 
the objection. The purchaser, on the other hand, alleges (i) that the objection is 
fatal to the title, or at all events, that the title is one which a court of equity 
will not compel a purchaser to take; (ii) that the facts raising the objection were 
not sufficiently disclosed upon the abstract; and (iii) that the twenty-one days 
mentioned in the eighth condition are to be computed from the day when a perfect 
abstract was delivered: Hobson v. Bell (1). He insists that the abstract first 
delivered was imperfect; that his objection was taken within the twenty-one days; 
and, in fact, that the abstract is not yet perfect. 

Upon the principal question I am of opinion that the sale in the lifetime of the 
widow creates such a defect in the title that a court of equity ought not to compel 
a purchaser to accept it. To justify that opinion, I need not deny the power of 
the court in any possible case to anticipate the time prescribed in a will for selling 
an infant’s estate. All that I need say is that a decree anticipating the sale of the 


estate is a departure from the trusts of the will, and that a ease should be made. 


for the exercise of such an extraordinary power. That case must be made either 
upon the pleadings, or upon a reference to the master, or some other proceeding 
informing the court of the case, which is relied on as calling for so unusual an 
act. It has not been suggested at the Bar that the decree can be supported upon 
the ground that the debts of the testator require the sale. The trustees, therefore, 
could not have made a good title to the estate; and in the absence of special 
circumstances the court, as a general proposition, does nothing more than the 
trustees might have done in the due execution of the express trusts of the will. 
This bill asks the execution of the trusts of the will as they are set out in the 
pleadings; no case for departure from those trusts is made; and it is impossible 
to read the decree without seeing that the court intended to do nothing more than 
execute the trusts of the will. It directs the trusts of the will to be performed 
and the master to sell such, if any, of the testator’s estates as then remained un- 
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sold. If any of the infant defendants were now to re-hear the cause, I cannot 
doubt but that the court would alter the decree unless a case were made as the 
result of future inquiry or evidence to justify the court in renewing the existing 
decree for sale. 

Then has the purchaser accepted this defective title according to the construc- 
tion of the eighth condition so as to preclude himself from taking the objection 
to it, by the expiration of the twenty-one days there mentioned? The first 
observation is that the abstract does not contain the pleadings in the cause. The 
pleadings were called for by the purchaser’s counsel on Mar. 12 before the expira- 
tion of the twenty-one days, and on April 5, after the expiration of that time, the 
vendors’ solicitors tender the brief for inspection at their office. If it has, in truth, 
been out of the inspection of these pleadings that the objection has arisen, it 
would be impossible for the vendors successfully to contend that it was not com- 
petent to the purchaser, after the twenty-one days, to insist upon an objection to 
the title arising out of the inspection of a document which had been called for 
within that time. This is the state of the case between the parties unless the 
contents of the abstract are such as to deprive the purchaser of any argument 
founded upon the difference of the information disclosed by the pleadings and that 
disclosed by the abstract. 

In considering this, I must have regard to the principles of the court as ex- 
plained by Srr THomas Piumer, M.R., in Burroughs v. Oakley (2). The court 
must anxiously protect the purchaser. The question must be whether as a con- 
clusion of fact the court is satisfied the purchaser intended to waive and has 
waived his right to object to this defect in the title. In a question between the 
purchaser and vendors only I cannot hold that he has done so unless the contents 
of the abstract are such as clearly to raise the present objection. If the purchase 
had been completed, it would undoubtedly have been difficult for the purchaser in a 
contest with a stranger to have contended with effect that the statement in the 
abstract of the will having been proved by Alice Christie and Laws, did not affect 
him with notice that Alice the tenant for life survived the testator, and with all 
the consequences resulting from such notice. But the statement is not inconsistent 
with the supposition that a good title might be made notwithstanding the widow 
was living. The suggestion on the remarks upon the abstract, and the argument 
of the vendors at the Bar show this. If the fact that the widow survived the 
testator and is still living was absolutely inconsistent with the decree being right, 
the argument in favour of a waiver would be far stronger than it is. It was by 
the pleadings, and only by the pleadings, that the defect in the title really appeared. 
But, in truth, the abstract does not state that the widow survived the testator, 
except incidentally in stating another fact—the probate of the will, and the decree 
as abstracted purports duly to carry into effect, not to vary, the trusts of the will 
as expressed therein. 

In these circumstances, and looking at the evidence before me, I think myself 
bound to hold, in a question between the vendors and purchaser before conveyance, 
that the abstract does not so point to the facts out of which the present objection 
arises that I can consider the purchaser as having waived it. The abstract itself 
did not raise the objection, and, if it did, the objection is established by the 
evidence which the purchaser called for before the twenty-one days expired. 


Order accordingly. 
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ARNOLD v. POOLE CORPORATION 


[Courr or Common Pueas (Tindal, C.J., and other judges), April 29, May 2, 
November 22, 1842] 


| Reported 4 Man. & G. 860; 2 Dowl.N.S. 574; 5 Scott, N.R. 741; 
12: DFO? 9%: i I.PL 2273.7 Jure 058; 134.8 Beso 


Local Authority—Town-clerk—Solicitor—Employment in litigation—Need for 
retainer to be under seal. 

Contract—Payment—Money paid on account—Appropriation—A ppropriation by 
creditor—Appropriation to unenforceable debt. 

The plaintiff, a solicitor and town-clerk of the defendant corporation, acted 
for the corporation in certain matters of litigation, being authorised so to do 
by resolutions of the corporation but not given by them any retainer under 
seal. In respect of other matters he was entitled to an amount for his fees 
therein, and the defendants paid him a sum on account. The plaintiff applied 
part of that sum to satisfying bills which he had rendered for work done in the 
cases where he had not received any retainer under seal. 

Held: (i) the plaintiff had no right to recover his costs in relation to those 
matters in which he had not received a retainer under seal; (ii) although he 
could not recover the amount of his bills in those matters, as the money he 
had received was paid generally on account of all the bills he had rendered, 
the appropriation of that money made by him could not be questioned. 


Notes. With regard to the first point decided in this case some doubt has been 
expressed whether the Corporate Bodies’ Contracts Act, 1960, although not specifi- 
cally so limited by its terms, applies to trading contracts only and not to such a 
matter as the retainer of a solicitor and in that case this decision would be 
unaffected by it. 

Followed: R. v. Stamford Corpn. (1844), 6 Q.B. 483. Considered: Clarke v. 
Cuckfield Union Guardians (1852), 21 L.J.Q.B. 349; Henderson v. Australian Royal 
Mail Steam Navigation Co. (1855), 5 KE. & B. 409. Not followed: Mallam v. 
Oxford City Guardians (1859), 23 J.P.Jo. 467. Considered: Merrall v. Ecclesiasti- 
cal Comrs. (1869), 20 L.T. 578; Dyte v. St. Pancras Board of Guardians (1872), 
27 L.T. 342. Referred to: Hall v. Swansea Corpn. (1844), 5 Q.B. 526; Paine v. 
Strand Union Guardians (1846), 8 Q.B. 826; Lamprell v. Billericay Union (1849), 
3 Exch. 288; R. v. Prest (1851), 15 Jur. 554; R. v. Francis (1852), 21 L.J.Q.B. 304; 
R. v. Greene (1852), 16 Jur. 663; R. v. Fox (1860), 2 L.T. 281; Ecclesiastical 
Comrs. v. Merrall (1869), L.R. 4 Exch. 162; Wells v. Kingston-upon-Hull Corpn. 
(1875), 23 W.R. 562; Phelps and Woodforde v. Upton Snodsbury Highway Board 
(1885), 1 T.L.R. 425; Lawford v. Billericay Rural Council, [1903] 1 K.B. 772. 

As to contracts by a local authority, see 24 Hauspury’s Laws (8rd Edn.) 628- 


630, and the Corporate Bodies’ Contracts Act, 1960 (40 Hatspury’s Srarures (2nd - 


Edn.) 204). As to appropriation by a creditor, see 8 Hatsgury’s Laws (8rd Edn.) 
216, 217; and for cases see 12 Diarest (Repl.) 536 et seq. 


Cases referred to: 

(1) Church v. Imperial Gas Light and Coke Co. (1888), 6 Ad. & El. 846; 3 Nev. 
& P.K.B. 35; 1 Will. Woll. & H. 187; 7 L.J.Q.B. 118; 112 E.R. 324; 12 
Digest (Repl.) 212, 1519. 

(2) Ludlow Corpn. v. Charlton (1840), 6 M. & W 815s 10) Lax 15s 4 ur. 
657; 151 E.R. 642; 18 Digest (Repl.) 197, 172. 

(3) Barber Surgeons of London v. Pelson (1679), 2 Lev. 252; 83 E.R. 543; 13 
Digest (Repl.) 250, 773. 

(4) Dean and Chapter of Rochester v. Pierce (1808), 1 Camp. 466; 13 Digest 
(Repl.) 835, 1398. 
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(5) BR. v. Chalice (1703), 2 Ld. Raym. 848; 92 BE. RB. 66; sub nom. Thetford Corpn. 
Case, Holt, K.B. 171; 1 Salk. 192; 3 Salk. 103; 18 Digest (Repl.) 196, 169. 

(6) Wright v. Laing (1824), 3 B. & C. 165; 4 Dow. & Ry.K.B. 7883; 107 E.R. 695 ; 
12 Digest (Repl.) 544, 4136. 


Also referred to in argument: 

Yarborough v. Bank of England (1812), 16 East, 6; 104 E.R. 991; 13 Digest 
(Repl.) 201, 203. 

Smith v. Birmingham and Staffordshire Gas Light Co. (1834), 1 Ad. & El. 526; 
3 Nev. & M.K.B. 771; 3 L.J.K.B. 165; 110 E.R. 1809; 18 Digest (Repl.) 
822, 1296. 

Stafford Corpn. v. Till (1827), 4 Bing. 75; 12 Moore, C.P. 960% 5 Lid 3.0 
77; 180 E.R. 697; 18 Digest (Repl.) 293, 1108. 

East London Waterworks Co. v. Bailey (1827), 4 Bing. 283; 12 Moore, C.P. 582; 
5 L.J.0.8.C.P. 175; 180 E.R. 776; 13 Digest (Repl.) 318, 1741. 

Dunston v. Imperial Gas Light Co. (1831), 8 B. & Ad. 125; 1 Lid KBs 403 
110 E.R. 47; 10 Digest (Repl.) 1240, 8726. 

Beverley v. Lincoln Gas Light and Coke Co. (1837), 6 Ad. & El. 829; 2 Nev. & 
P.K.B. 2883; Will. Woll. & Dav. 519; 7 L.J.Q.B. 1138; 112 E.R. 318; 13 
Digest (Repl.) 309, 1209. 

Steavenson v. Berwick-upon-Tweed Corpn. (1841), 1 Q.B. 154; Arn. & H. 265; 
4 Per. & Dav. 546; 10 L.J.Q.B. 95; 5 J.P. 386; 113 E.R. 1089; 43 Digest 
(Repl.) 51, 399. 

Harris v. Osbourn (1834), 2 Cr. & M. 629; 4 Tyr. 445; 3 L.J.Ex. 182; 149 E.R. 
912; 43 Digest (Repl.) 57, 450. 

Rowson v. Earle (1829), Mood. & M. 538, N.P.; 48 Digest (Repl.) 57, 459. 

Vansandau v. Browne (1832), 9 Bing. 402; 1 Dowl. 715; 2 Moo. & 8S. 543; 2 

| L.J.C.P. 384; 1381 E.R. 667; 48 Digest (Repl.) 56, 445. 

Lawrence v. Potts (1834), 6 C. & P. 428; 172 E.R. 1306, N.P.; 43 Digest (Repl.) 
58, 460. 

A.-G. v. Norwich Corpn. (1837), 2 My. & Cr. 406; 1 J.P. 164; 40 E.R. 695, L.C.; 
8 Digest (Repl.) 534, 2612. 

R. v. Bridgewater Corpn. (1839), 10 Ad. & El. 281; 2 Per. & Dav. 558; 113 E.R. 
109; 18 Digest (Repl.) 278, 1004. 

Holdsworth v. Dartmouth Corpn. (1840), 11 Ad. & El. 490; 3 Per. & Dav. 308; 
9 L.J.Q.B. 121; 4 J.P. 188; 4 Jur. 605; 113 E.R. 501; 13 Digest (Repl.) 190, 
86. 

Gibson v. East India Co. (1839), 5 Bing.N.C. 262; 1 Arn. 493; 7 Scott, 74; 8 
L.J.C.P. 193; 3 Jur. 56; 182 E.R. 1105; 13 Digest (Repl.) 307, 1200. 

Day v. Savadge (1614), Hob. 85; 80 E.R. 2385; 33 Digest (Repl.) 1838, 874. 


Action of debt brought by the plaintiff, an attorney, to recover from the 
defendants divers sums of money alleged to be due to him from them. 

The first count of the declaration claimed £3,711 2s., due for the work, labour, 
eare, diligence, journeys, and attendance of the plaintiff, by him done and per- 
formed as the attorney and solicitor of the defendants and at their request and for 
fees due. The second count was for £3,000, for money paid by the plaintiff to the 
use of the defendants. The third count claimed £100, for salary due from the 
defendants to the plaintiff as their town-clerk in respect of his services as such 
town-clerk performed by him upon their employment and request. The fourth 
count claimed £3,811 2s. on an account stated. The defendants denied liability. 

The cause was tried by Coueripar, J., at the Summer Assizes for the county of 
Dorset on July 20, 1840, when, by the consent of the parties, a verdict was entered 
for the plaintiff for £500 damages, £10,622 4s. Od. debt, and 40s. costs, subject to 
the award of a member of the Bar to whom all matters in difference comprised in 
ten bills, forming the particulars of the plaintiff's demand, were referred, and who 
was authorised to direct how the verdict should be finally entered, and, if he thought 
fit, to state facts, and make an interlocutory award or awards at the request of 


190 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


either party, for the purpose of taking the opinion of this court on any point or 


points. The costs of the cause were to abide the event of the award, and the costs 
of the reference to be in the discretion of the arbitrator. | 

On June 7, 1841, the arbitrator awarded that a verdict sHould be entered for the 
plaintiff subject to the decision of the court on the following facts which he sub- 
mitted to them: The action was brought by the plaintiff, an attorney, and town- 
clerk and clerk of the peace of the borough of Poole, to recover the amount of 
several bills. The claim of the plaintiff consisted of charges and dishursements for 
business done by him, as an attorney, in divers suits and other matters, at various 
times from the year 1836 until the year 1840, and also for business done by, and 
fees and salary due to him, as town-clerk and clerk of the peace. The plaintiff was 
appointed town-clerk and clerk of the peace under the seal of the corporate body, 
in January, 1836, at an annual salary of £100 for his ordinary business, and was 
town-clerk of the borough during all the time when the business for which this 
action was brought was done. The charges were contained in ten separate bills, 
and were for business done, and disbursements made, under the following circum- 
stances : 

Bill No. 1, was headed: 


‘Bill of Costs on opposing a bill in both Houses of Parliament for setting 
aside the municipal election of Poole on the alleged ground of fraud; and dis- 
bursements in relation thereto.”’ 


The amount of this bill was £1,591 1s. 4d., and it contained no taxable items. No 
signed bill containing the particulars of this demand had been delivered to the 
defendants before the commencement of the action. The plaintiff received no 
authority from the corporation to take any proceedings in the above matter; the 
propriety of such proceedings had not been proposed or considered at any regular 
meeting of the town council, nor had any meeting of the town council been sum- 
moned for that purpose; there was no memorandum or resolution in the minute 
book of the town council, authorising any of these proceedings. The plaintiff had 
received orders from the mayor for the time being, and from other members of the 
town council to take all necessary steps to oppose the measures in Parliament. 
Several meetings were held at the town-clerk’s office, where the majority in number 
of the town council attended, and instructed the plaintiff to oppose the said bill in 
Parliament, but the members of the town council generally had not been summoned 
to attend such meetings, nor did they attend. 
Bill No. 2, was headed: 


‘Bill of costs incurred in opposing a rule for a mandamus as to the inspec- 
tion of voting papers.” 


The amount of these charges was £141 lls. 10d. After the municipal election in 
1835, the voting papers for that year were deposited with the plaintiff, as town- 
clerk. A complaint was made as to the mode in which the town-clerk allowed the 
burgesses to inspect the voting papers, and a rule was obtained in the Court of 
Queen’s Bench, calling on the plaintiff to show cause why a mandamus should not 
issue, commanding him to permit certain burgesses to inspect the voting papers. 
The rule was discharged by arrangement. The plaintiff received no authority 
under the seal of the corporation to take any steps in the matter, nor was there 
any entry or resolution in the minute-books of the town council, directing the 
plaintiff to take any proceedings. He received no orders from the mayor to oppose 
the rule, and the costs were incurred in opposing it. The business was done 
between January and May, 1836. In January, 1839, the finance committee having 
examined the outstanding accounts due by the council for the year ending Nov. 9, 
1838, found the following orders on the treasurer outstanding, viz., “‘Town-clerk 
for sundry law bills, £1,000 18s. 5d.’’ The above bill of £141 11s. 10d. was 
included in the bills amounting to £1,000 18s. 5d., and had been duly delivered to 
defendants, signed by the plaintiff as required by statute, on or before Jan. 28, 
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1839. The other bills delivered, to which the above report refers were bills, Nos. 3, 
4, 5, 6, and 7, hereinafter mentioned. An order for the payment of £500 on 
account of the bills so delivered was given to the plaintiff, and at the time of the 
bringing of this action, £350 out of the £500 so ordered, had been paid to the plain- 
tiff by the treasurer of the borough. 

Bill No. 8, was headed : 


“Costs and expenses incurred in the matter of the municipal charities in the 
borough of Poole.”’ 


A signed bill of these costs had been duly delivered to the defendants on or before 
Jan. 28, 1839. An application had been made to the Court of Chancery, on the 
petition of certain councillors of the borough of Poole, to appoint trustees of the 
corporation charity estates, and a counter-petition had been presented by three 
councillors of the borough, praying that they might be admitted to take part in the 
proceedings, which had been referred to the Master. The whole amount of the bill 
of costs of the counter-petitioners was £184 6s. An order of the Court of Chancery 
was made, whereby it was ordered, that the costs, both of the petitioners and 
counter-petitioners, should be taxed and paid out of the charity funds. The taxed 
costs of the counter-petitioners amounted to £108 18s. 11d., of which the plaintiff 
had received £55 before the commencement of this action. The claim in this 
action was for £82 7s. 1d., the residue of the above bill of costs. The business was 
done between September, 18386, and January, 1887. There was no authority given 
to the plaintiff under the seal of the corporation, but, by a resolution of the town 
council the plaintiff was authorised to take such steps in the matter as might be 
advised by counsel. 

Bill No. 4 was a bill of costs incurred in a suit in Chancery, between the Attorney- 
General, at the relation of one Ponsonby and others, and the corporation of Poole, 
Robert Henning Parr and Thomas Arnold to call in question the right of the said 
R. H. Parr to certain compensation which had been granted him on his removal 
from certain borough offices and to cancel a bond given by the corporation of Poole 
as a security for such compensation on the ground that the compensation was 
illegal and the bond fraudulent and void. A charge of fraud was made in the 
information filed in this suit against the corporation. The amount of the claim 
was £340 19s. 8d., and was for business done between Nov. 13, 1887, and November, 
1838. <A signed bill of these costs had been duly delivered before the commence- 
ment of the action. 

Bill No. 8, was a bill of costs for £454 6s. 6d. in the last mentioned suit for 
business done from November, 1838, to September, 1839. A signed bill of the 
costs had been duly delivered before the commencement of this action. The plain- 
tiff had received no authority under the seal of the corporation to take the pro- 
ceedings in this suit, but the town council passed resolutions authorising the 
plaintiff to enter an appearance for the council and himself to the information, 
to retain counsel, and “‘take such steps as may be necessary in defence of this 
council and himself, and for answering such information.”’ 

Bill No. 5 was a bill of costs incurred in defending an action at law brought in 
December, 1837, by R. H. Parr against the corporation of Poole, to recover an 
instalment of interest due on a bond given by the corporation to R. H. Parr to 
secure certain compensation granted to him on his removal from certain borough 
offices. The plaintiff received no authority under the seal of the corporation to 
defend the action, but the council passed a resolution confirming his action in 
entering an appearance at the request of the mayor. 

Bills No. 6 and No. 9 were for business done at sessions. Bills No. 7 and No. 10 
were for general business as town-clerk. These Bills numbered 6, 7, 9 and 10, had 
been signed and duly delivered before the commencement of this action. 

The plaintiff had frequently received orders from the town council, by means of 
resolutions, to act as their attorney, in taking proceedings to recover arrears of rent, 
to obtain possession of the corporation property, and the like, and the finance 
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committee had often called the attention of the town council to the bills delivered 
by the town-clerk and had reported that the town-clerk had made considerable 
advances on account of the council. 

The learned arbitrators found as to the Bills numbered 1, 2, 8, 4, 5 and 8 that 
there was no evidence of a retainer of the plaintiff by the defendants so as to enable 
him to maintain an action in respect of those bills. As to the Bills numbered 6, 7, 
9, and 10 he found that, after allowing all just deductions and payments, there was 
due and owing from the defendants to the plaintiff in respect thereof the sum of 
£718 9s. 7d., for which sum he directed a verdict for the plaintiff to be entered as 
above mentioned. 

As to the sum of £350 paid to the plaintiff in pursuance of the resolution of the 
council mentioned above on account of the Bills numbered 2, 3, 4, 5, 6, and 7, the 
arbitrator found that the plaintiff applied part of that sum in we of 
the Bills numbered 2, 8, and 6, amounting in the whole to £283 16s. 10d., and the 
residue of the said sum, £66 8s. 2d., in part satisfaction of the Bill No. 7. 

The arbitrator submitted the following questions for the opinion of the court: 


‘*(i) whether the facts above stated, furnish sufficient evidence of a retainer 
of the plaintiff, to enable him to maintain this action in respect of the charges 
contained in the Bill No. 1, against the defendants. 

(ii) whether in the absence of any authority under the seal of the corporation, 
the above facts furnish evidence of a valid contract or retainer, binding the 
corporation, so as to enable the plaintiff to maintain this action for the whole or 
either of the Bills numbered 2, 3, 4, 5, and 8, against the defendants. 

(iii) whether the charges in the Bills numbered 1, 2, 38, 4, 5, and 8, were for 
matters concerning which the corporation could enter into a valid contract, or 
give a retainer, binding the funds of the corporation, so as to enable the plain- 
tiff to maintain this action in respect of such bills, or any of them, against the 
defendants. 

(iv) whether the plaintiff had any right of action against the defendants to 
recover the charges contained in the Bills numbered 4 and 8, the suit to which 
they referred being undetermined. 

(v) whether the plaintiff had a right to appropriate the payment of two 
sums, namely £141 11s. 10d. and £82 7s. 1d., part of the said sum of £350 to 
the Bills numbered 2 and 3 respectively.” 


The case, having been set down in the Special Paper in Easter Term, 1842, came 
on for argument upon the questions submitted for the opinion of the court by the 
arbitrator. 


Serjeant Bompas and Barstow for the plaintiff.—The first and material question 
which presents itself upon the whole case is whether a valid contract of retainer of 
an attorney can be made by a corporation without its being under seal. Under the 
circumstances disclosed in the findings of the arbitrator the plaintiff had been 
retained by valid acts of the corporation so as to give him a right in the present 
action to recover the costs earned by him in the se of attorney to the 
defendants. 

Serjeant Channell for the defendants.—The material question to be considered is 
whether a municipal corporation can be bound by a promise of payment to a person 
in the capacity of their attorney, such promise not being the subject of a contract 
under seal. It will be found that the cases in which the old rule of strictness have 
been departed from are cases referring to trading corporations empowered by Act 
of Parliament to assume the position of corporate bodies for the purpose of facilitat- 
ing the conduct of their trade, and where, therefore, to maintain the strict rule of 
law, would be to throw difficulties in their way, and to oppose the intentions of the 
legislature. 

Cur. adv. vult. 
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Noy. 22, 1842. TINDAL, C.J., delivered the following judgment of the court.— 
This was an action of debt, brought by an attorney who was town-clerk and clerk 
of the peace of the borough of Poole to recover from the corporation of Poole, the 
amount of ten several bills of costs numbered from 1 to 10. By an order of nisi 
prius the cause was referred to an arbitrator, who found, as to all the bills except 
those numbered 6, 7, 9 and 10, that the plaintiff had no retainer under the common 
seal of the corporation, and decided that he could not recover. As to the bills 
numbered 6, 7, 9 and 10, he found that the business therein mentioned was done by 
the plaintiff in his capacity of town-clerk and clerk of the peace, and directed that 
a verdict should be entered in his favour for £718 9s. 7d., which he found to be 
due in respect of those bills. He also found that after all the bills had been 
delivered, money was paid on account generally by the corporation and that the 
plaintiff had applied a portion of it to the bills numbered 2 and 3. He stated 
specially the facts upon which his award proceeded, and submitted for the opinion 
of the court questions whether the plaintiff was entitled to recover the amounts he 
claimed and also whether he had a right to appropriate a payment to him by the 
defendants of £223 odd to the bills numbered 2 and 8. Of these questions it is 
only necessary to determine those relating to the sufficiency of the plaintiff's 
retainer, and the application of the money paid on account. 

The case was elaborately argued in last Haster Term, when it was conceded— 
and rightly conceded—that in respect of the bill No. 1, amounting to £1,591 Is. 4d., 
the action was not maintainable, there being no sufficient evidence of a retainer of 
the plaintiff by the corporation. But as to the residue of the bills disallowed by the 
arbitrator, it was contended that the facts appearing on the face of the award were 
sufficient to prove a valid retainer, although not under the common seal of the 
corporation, and several instances were pointed out, in which it has been held, that 
corporations aggregate, having a head, may, by parol, appoint servants for the per- 
formance of certain acts on their behalf. But the acts which may so be done have 
always been considered as exceptions out of the general rule of law, and relate 
either to trivial matters of frequent occurrence, or such as from their nature do not 
admit of delay. Cases were also cited, in which actions founded on simple con- 
tracts have been maintained by and against corporations aggregate. These 
instances are for the most part modern, and relate to corporations established for 
particular purposes, and where the making of such contracts was essential for 
carrying those very purposes into execution. ['or some time it was considered that 
such actions could be maintained on executed contracts only, but in Church v. 
Imperial Gas Light and Coke Co. (1), the same principle was extended to actions on 
executory contracts. 

These two classes of cases, viz., those relating to the appointment of servants by 
corporations aggregate and those founded on simple contracts entered into by 
trading companies, and the principles upon which they may be supported were 
lately considered by the Court of Exchequer, in Ludlow Corpn. v. Charlton (2), and 
it was held by that court, that a municipal corporation was not bound by a contract 
to pay money although the consideration had been executed, such contract not 
being made under their common seal. That case appears to us to be a direct 
authority in favour of the present defendants, for the appointment of an attorney 
to conduct important suits affecting the rights and property of the corporation, 
cannot be considered a trifling matter, nor is it one of such frequent occurrence 
or of such immediate urgency as to render it inconvenient to postpone it until the 
seal of the corporation can be affixed to the retainer. Still less can it be said that 
the retainer of an attorney falls within the principle of the decisions relating to 
contracts made by corporations established for trading purposes. 

But another class of cases was cited at the Bar in which corporations aggregate 
have been allowed to maintain actions on simple contracts not falling within either 
of the principles considered in Ludlow Corpn. v. Charlton (2), such as Barber 
Surgeons of London v. Pelson (3), which was an action of assumpsit for money 
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forfeited for a byelaw, and the Dean and Chapter of Rochester v. Pierce (4), which 
was assumpsit for use and occupation, and it was contended that all contracts, to 
be binding, must be mutual, and that, therefore, where corporations may sue upon 
simple contracts it follows as a legal consequence they may also be sued. We 
think the proposition as to the necessary mutuality of contracts was stated too 
broadly, and that it must be confined to those cases where the want of mutuality 
would leave one party without a valid and available consideration for his promise. 
The cases last cited do not, therefore, show that corporations may be sued on 
parol contracts. 

It was further argued for the plaintiff, that if municipal corporations cannot 
make contracts in general, yet they may, nevertheless, make a valid appointment 
of an attorney, without seal, and the annual appointment of an attorney by the 
corporation of London was referred to. But that appointment is recorded, and in 
Thetford Corpn. Case (5), Hott, C.J., explained the ground upon which such 
appointment is binding. He there said (1 Salk. at p. 192), and the rest of the 
court concurred with him: 


‘Though a corporation cannot do an act in pais without their common seal, 
yet they may do an act upon record, and that is the case of the city of London 
every year, who make an attorney by warrant of attorney in this court, without 
either sealing or signing, and the reason is, because they are estopped by the 
record to say it is not their act.’’ 


It appears to us, therefore, that none of the cases or arguments brought before us, 
is sufficient to establish a right of action in the plaintiff to recover the amount 
of the bills which the arbitrator disallowed, and that the law, as laid down by the 
Court of Exchequer in Ludlow Corpn. v. Charlton (2), must govern this case. 
With respect to the appropriation of a portion of the money received by the plain- 
tiff to the discharge of the bills 2 and 3, it appears to us that, although the plaintiff 
could not have maintained an action to recover the amount of those bills, yet as the 
money was paid generally on account of all the bills after these two bills were 
delivered, the appropriation of the money made by him at the time cannot now be 
questioned. The claim of the plaintiff on these two bills was a just and equitable 
claim, although, from the absence of a contract under seal it could not be made 
the subject of an action in a court of law. The case, therefore, is not like that of 
Wright v. Laing (6), where there were two contracts, one lawful, the other for- 
bidden by law, and where no specific appropriation had been made at the time of 
payment. The result is that the verdict must be entered according to the direction 
of the arbitrator. 
Judgment accordingly. 
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IRVING AND ANOTHER v. VEITCH 


[Court or Excnrequer (Lord Abinger, C.B., Parke, Alderson and Gurney, BB.), 
November 24, 1837] 


[Reported 8 M. & W. 90; Murp. & H. 318; 7 L.J.Ex. 25; 150 E.R. 1069] 


Limitation of Action—Accrual of action—Agreed debt after number of transac- 
tions—Payment by instalments—Default in payment of instalment. 

In 1827 the defendant was indebted to the plaintiffs in the sum of £2,240, 
and it was agreed between the parties that the plaintiffs would take a bill for 
£245 which the defendant had drawn on one C., and that the defendant would 
pay the balance by annual instalments of £300 each payable on Sept. 80 in 
each year. The instalments due on Sept. 30, 1828, and Sept. 30, 1829, were 
paid, but the instalment which became due on Sept. 30, 1830, was not paid. 
In July, 1836, the plaintiffs began the present action to recover the amount 
unpaid. The defendant contended that the claim was barred by s. 3 of the 
Limitation Act, 1623, which [see now Limitation Act, 1939, s. 2; 138 Hats- 
BuRY's Starures (2nd Edn.) 1159} prescribed six years as the period of limita- 
tion in the case of actions for account, debt, or contract. 

Held: no right of action accrued to the plaintiffs until the breach in 18380 
of the agreement which had been come to in 1827; the action was begun within 
the six years’ period of limitation after the breach prescribed by the statute; 
and, therefore, the plaintiffs were entitled to sue. 


Notes. Considered: Hartland v. Jukes (1862), 7 L.T. 792. Applied: Re Stock, 
Hx parte Amos (1896), 66 L.J.Q.B. 146. Followed: Marreco v. Richardson, 
[1908-10] All E.R.Rep. 655. Referred to: Bateman v. Pinder (1842), 2 Gal. & 
Dav. 790; Re Harries (1844), 18 M. & W. 8; Turney v. Dodwell (1854), 3 E. & B. 
136; Garden v. Bruce (1868), L.R. 38 C.P. 300; Camillo Tank Steamship Co. v. 
Alexandria Engineering Works (1921), 88 T.L.R. 134; Shaw & Sons (Salford), Ltd. 
v. Shaw, [1935] All E.R.Rep. 456. 

As to the beginning of the period of limitation, see 24 Hanusspury’s Laws (8rd 
Edn.) 193-204; and for cases see 32 Diaest (Repl.) 884 et seq. 


Cases referred to: 

(1) Gould v. Johnson (1702), 2 Ld. Raym. 888; 2 Salk. 422; 92 E.R. 60; sub 
nom. Booth v. Johnson, 7 Mod. Rep. 143; 82 Digest (Repl.) 885, 148. 

(2) Leaper v. Tatton (1812), 16 Kast, 420; 104 H.R. 1147; 32 Digest (Repl.) 439, 
619. 

(3) Wottersheim v. Lady Carlisle (1791), 1 Hy. BI. 681; 126 E.R. 360; 82 Digest 
(Repl.) 388, 176. 3 

(4) Stone v. Rogers (1837), 2 M. & W. 448; Murp. & H. 146; 6 L.J.Ex. 145; 
1 Jur. 455; 150 E.R. 831; 31 Digest (Repl.) 442, 5691. 

(5) Tanner v. Smart (1827), 6 B. & C. 603; 9 Dow. & Ry.K.B. 549; 5 
L.J.0.8.K.B. 218; 108 E.R. 573; 82 Digest (Repl.) 427, 519. 

(6) Haydon v. Williams (1830), 7 Bing. 163; 4 Moo. & P. 811; 9 L.J.0.8.C.P. 16; 
131 E.R. 638; 82 Digest (Repl.) 441, 641. 

(7) Thompson v. Osborne (1817), 2 Stark. 98, N.P.; 82 Digest (Repl.) 425, 492. 

(8) Davies v. Smith (1801), 4 Esp. 86, N.P.; 32 Digest (Repl.) 427, 516. 


Also referred to in argument: 
Helps v. Winterbottom (1881), 2 B. & Ad. 431: 9 L.J.0.S.K.B. 258; 109 E.R. 
1208; 32 Digest (Repl.) 898, 238. 
Wheatley v. Williams (1836), 1 M. & W. 533; 2 Gale, 140; Tyr. & Gr. 1043; 
5 L.J.Ex. 237; 150 E.R. 546; 82 Digest (Repl.) 888,172. 
Waters v. Tompkins (1835), 2 Cr.M. & R. 723; 1 Gale, 823; Tyr. & Gr. 187; 5 
L.J.Ex. 61; 150 E.R. 306; 82 Digest (Repl.) 448, 653. 
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Rule Nisi for a nonsuit obtained by the defendant, Henry Veitch, in an action 
brought against him by the plaintiffs, John Irving and Sir John Reid, to recover 
from him money which, they alleged, he owed them, and for an account. 

In 1825 a considerable sum was due from the defendant, who was a Madeira 
merchant and British consul at Madeira, to the plaintiffs, his correspondents in 
London, and, to satisfy the balance, he gave certain promissory notes, one of 
which fell due in December, 1825, and the other in December, 1826. Those pro- 
missory notes were not honoured, and no further transaction took place between 
the parties at that time, but in 1827, the plaintiffs holding the defendant liable 
for the account stated and acknowledged by him, and also for the promissory notes, 
negotiations were entered into between the parties and an agreement was come to 
in order to enable the defendant to satisfy that difference. He was entitled as 
consul at Madeira to receive a salary which was paid at the Foreign Office, and his 
proposition, offered to the plaintiffs through his agent, Mr. Cock, was that the 
plaintiffs should place to his account the two promissory notes amounting to £2,245, 
take his bill of exchange on Mr. Cock for the sum of £245, and accept his order 
on Cock, to pay to them £300 a year out of the salary which he was authorised to 
receive at the Foreign Office on September 380 in each year. The plaintiffs accepted 
these terms. The instalments due on Sept. 30 in 1828 and 1829 were paid, but the 
defendant failed to pay the instalment due on Sept. 80, 1830. In July, 1836, the 
plaintiffs began the present action, and the defendant contended that their claim 
was statute-barred. It was contended for the plaintiffs that in the circumstances 
the case had been taken out of the operation of the statute. Lorp Axrincer, C.B., 
reserved the questions arising on the plea of the Statute of Limitations, and the 
plaintiffs had a verdict for the sum of £1,557, subject to a motion to enter a non- 
sult. The defendant obtained a rule nisi accordingly. 


Maule, Cresswell and Bayley for the plaintiffs, showed cause against the rule: 
This case never was within the operation of the Statute of Limitations. The 
transactions between the parties in 1827 amounted to an account stated, with an 
undertaking to pay the balance owing in a certain mode, viz., by annual instal- 
ments. It was an agreement that a new fund should be provided for the payment 
of the debt then remaining due. On that agreement no action could be brought 
until the defendant made default in the performance of its terms, i.e., until 
September, 1830, when default was made in the payment of the instalment then 
due. The right of action could not accrue until the plaintiffs had something to 
complain of on their contract. No action, therefore, for the balance ascertained 
and provided for by that agreement, could be maintained until September, 1830. 
If a party voluntarily forbears a debt, without consideration, the statute, no 
doubt, continues to run notwithstanding, but that is not so where time is given 
under such circumstances as to suspend the right of action. It is an analogous 
case to that of goods sold on credit. Within six years of the expiration of 
the credit, the seller may sue on the general count for goods sold and delivered, 
alleging a promise to pay on request: Helps v. Winterbottom. So here, the ° 
action on the account stated never accrued until the default; the defendant 
then became indebted in the balance, to be paid on request. In Wheatley v. 
Williams, this court held, that an instrument, whereby the defendant promised to 
pay the plaintiff the balance of his account in two years, was evidence of an 
account stated at the time when it was signed, but that it showed also that the 
cause of action did not accrue until two years afterwards, and, therefore, that the 
action was well brought within six years after the expiration of that time. 

Kelly and Tomlinson for the defendant, supported the bill. 


LORD ABINGER, C.B., stated the facts and continued: A question has been 
made whether that was a binding agreement—whether there was a good considera- 
tion given for it by the plaintiffs. It is generally understood, when a party is 
entitled to receive a debt from another, that if he receives, either in part or whole, 
the security of a third party on account of it, it is a good consideration for a promise 
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A on his part to forbear the debt and give time. Here, moreover, the defendant 


makes an agreement that the money which comes into the hands of his agent, 
which agreement his agent recognises and means to act under, shall be appropriated 
to a specific fund. I think that constitutes a valid and binding consideration. 

In 1828 the first instalment is paid; in 1829 the second is paid; in 1830 Mr. 
Veitch omits to pay the £300. The question made is whether or not the plaintiffs 
—for this action is brought in July, 1836, within six years from the month of 
September, 1830—are barred by lapse of time. If the plaintiffs had no right of 
action but that which existed either in 1824, when they first stated the balance or 
in 1827, when the account was stated, and nothing had occurred to give them a right 
of action afterwards, there is no doubt they are barred. Then the question is 
whether or not, when that account was stated and one entire contract come to in 
1827, the plaintiffs could at that time have brought an action on an account stated. 
I am clearly of opinion they could not: indeed that has been already expressed by 
stating that the contract was a valid contract to forbear the remainder of the money, 
on condition of the sums being annually paid. If they could not, then it is plain 
no right of action accrued to them as the result of that engagement, but a breach 
was made in the engagement by the non-payment of the instalment in 1880, and 
it is admitted by counsel for the defendant that the breach of that engagement 
certainly took place within the six years. They say, however, that upon this form 
of declaration the statute applies, though they admit the plaintiffs had a mode of 
declaring to which it does not apply. That reduces it to a mere question of form, 
and, therefore, the question is whether or not, when a party has a debt for which 
he has a right to bring an action on account of such re-engagement as is proved here, 
when that engagement is broken by the party who makes it, that breach remits 
the creditor to his original right to sue in the same way as he originally might have 
sued. If that had been an original question in this case, if there had been no 
current of authorities on the subject, and the case had been res integra, it might 
have been a good ground for discussion whether the statute had barred the remedy 
on the original promise, and, if so, this action ought to have been on the new 
promise. But I think that has been settled, and soon after the statute passed; 
and if anybody wiil take the trouble to look at Sir Wiiutam Jones’s Reports, and 
to the Mopern Reports, and other reports which were published about the time of 
Charles II, and in the reign of William III, he will find that very point discussed 
and settled—whether rightly or wrongly we are not now about to inquire—that the 
party is remitted to his original form of declaration. 

The first case which arose on the Statute of Limitations was in the Court of 
Chancery. It was more common in those days for matters of account to be taken 
there, and the Chancellor was in the habit of referring to the judges of the com- 
mon-law courts as to what was their construction of the statute. It was the 
practice for the defendant to plead the whole statute, and set it forth, and the 
plaintiff, if he relied upon the new promise, specially replied to it. According 
to the modern mode of pleading the plaintiff takes issue on a general plea of the 
statute and gives the matter in evidence, and it is not pleaded to by a replication, 
but the question arose very early whether or not, where upon the face of the 
declaration the contract appeared to be out of time, the defendant might demur, 
and the court decided he could not. The principle upon which they decided that an 
acknowledgment of the debt gave the party a new right was that where a man 
was indebted to another for an originally good consideration and the Statute of 
Limitations barred the remedy when six years had elapsed, yet, if there was a good 
consideration for a new promise in foro conscientixe—an equitable and con- 
scientious consideration—that made the promise binding. The result of this which 
might have been, as I said before, to oblige the plaintiffs to declare upon the new 
promise, but the court held that was not necessary. 

I will now refer to a more modern case which came before the court on a writ of 
error—Gould v. Johnson (1). That was an action upon a bill of exchange, where 
upon the face of it the time had elapsed some years, and there was a promise stated 
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to have been made in writing several years before. On the writ of error the objec- 
tion was taken that the count could not be maintained, but the answer was, that it 
was not necessary for the party suing to set forth anything but the original right of 
action as it stood. Two reasons were given by the judges. One was that the other 
party might reply that the writ was issued so as to keep the cause of action alive, 
within the six years, and the other was that he might reply generally. 

There is also Leaper v. Tatton (2), in which this very question arose in the Court 
of King’s Bench. That was assumpsit on a bill of exchange and also on an account 
stated. The bill was payable above six years before the action was brought, and it 
was contended at the trial that the promise to pay within the six years took it out 
of the statute. Lorp ELtensoroven having directed a verdict to be found for the 
plaintiff, a motion was afterwards made and the objection was taken that the 
declaration ought to have been upon the new promise. Lorp ELienporoucH had a 
very considerable knowledge of the forms of pleading, and his answer was that, 
if this was the right form of declaration that was insisted upon, it was enough to 
say it had never been in use, but that it was the common practice to declare on the 
original contract. 

It is said, however, that this doctrine does not apply to this count on an account 
stated. I see no reason for that. The account stated is nothing more than the 
admission of a balance due from one party to another; that balance being due, 
there is a debt; and when a man is indebted there is always a good consideration 
for his promise. The very statement of the account and admission of the balance 
implies a promise in law to pay it. If, at the time that is done, another engage- 
ment is made which binds the party to pay the difference in a certain course of 
payment, which prevents the party from bringing the action until a certain period 
has elapsed, what is the result? Why, if the debtor does not perform that 
engagement, the creditor is remitted to his original right, and we ought to pre- 
sume a promise to pay at that time, because the defendant is indebted, which forms 
a good consideration for the promise, but the promise could not exist during the 
running of the conditional contract because it was an open contract and he was 
capable of performing it. Therefore, I see no difficulty at all in supporting the 
plaintiff’s right to sue upon the original contract the moment the new contract 
was broken by the non-payment of the instalment due in the year 1830. 

This doctrine is also held in other cases as well as in relation to bills of exchange. 
One is Wittersheim v. Lady Carlisle (3), where it appeared that the plaintiff had 
taken a bill of exchange as a security for money to be paid in a certain time, and he 
did not bring his action until after the six years had elapsed from the time he 
lent the money. The court held that, though, on a mere loan of money, the time 
of limitation might commence from the date of the loan, yet, where the money 
was lent on a special contract for repayment, it was the time of the repayment that 
ought to fix the period of the limitation. So I say here, the right of action only 
accrued from the time the contract made in 1827 was broken by the defendant and, 
that being within the six years, the plaintiffs are entitled to sue. 

If any doubt could exist—I own none exists in my mind—the account stated 
is the same in principle as goods sold and delivered, but if that fails, what shall be 
said of the promissory notes? It is expressly a part of the bargain that the 
promissory notes shall stand as a security for the performance of the contract— 
for the payment of the money agreed upon to be paid by instalments. Is that part 
of the contract inoperative and ineffective, and to go for nothing? What is the 
meaning of it, but that the plaintiffs shall be at liberty to sue on the notes, if the 
defendant does not comply with the contract? Can they sue on the promissory 
notes in the meantime? Certainly not, but they might have brought their action 
the very day after the defendant failed to perform the contract by paying the instal- 
ment of £300 a year. That was within the six years from the time the action is 
brought, and that is to be taken as the time when the action accrued. On these 
erounds, it seems clear to me that, the payment of the instalment under the con- 
tract having failed and a breach having taken place in the performance of it, 
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this remitted the plaintiffs to their original right to bring an action, either on the 
account stated or upon the promissory notes at the time when the breach was 
committed. 

Upon this point, the court are agreed that it is sufficient to discharge this rule. 
The other part of the case, which I think very important, whether the application 
of the £1,100 is to be taken as payment on account by the defendant, so as to take 
the case out of the Statute of Limitations, being a point on which the court are 
not agreed, it is not necessary to deliver any opinion upon it, as there is sufficient 
for us to say that the rule ought to be discharged on other grounds. 





PARKE, B.—I am of the same opinion in this case—that the rule should be 
discharged on the ground that there was an agreement between the parties in 
1827 which constituted a new and binding agreement between them distinct from 
the original debt. The doubt I have had during the course of the argument was 
only whether or not it was necessary to declare upon that agreement, or whether 
the plaintiffs could recover upon either count of this declaration. It is clear to my 
mind that unless this was a binding and valid agreement between the parties, giving 
the plaintiffs a new remedy for a new consideration, the transaction in 1827 would 
not have taken the case out of the Statute of Limitations. It is essential, in order 
to take the case out of the Statute of Limitations that there should be a new and 
binding agreement between the parties, and a new consideration to pay the debt 
by instalments, and, upon failure in payment of those instalments, to pay the other 
original debt. Although counsel for the defendant succeeded in raising a doubt 
in my mind whether there was any fund provided by means of the assignment 
of the consular salary so as to constitute a new engagement, I have no doubt what- 
ever that there was a sufficient consideration in Cock’s accepting the bill of 
exchange on behalf of the defendant as the price of the plaintiffs’ giving time upon 
the original promissory notes. There can be, I conceive, no doubt on this part of the 
case that, Mr. Cock having become liable to pay the amount of his acceptance in 
consideration of the plaintiffs’ giving time to Veitch upon the promissory notes until 
any failure should take place in the payment of the salary, that is a new and bind- 
ing engagement between the parties. There is no doubt the declaration could have 
been so framed upon the new agreement, and there would have been no breach of 
that agreement until September, 1830, when the first failure took place in the 
payment of the consular salary. 

The question then is whether the declaration as it stands at present is not 
sufficient, and whether the case cannot be taken out of the statute, upon this 
declaration, by means of the new engagement. After having entertained some 
doubt, I think it is taken out of the statute, and the count upon the promissory 
note may in this case be sufficient. On looking to the terms of the agreement it 
appears to me, that it amounts to an agreement on the part of the defendant to pay 
by instalments, and, provided the instalments are not duly paid, to pay the original] 
debt. It is, therefore, a promise, in certain events, to pay the original debt itself, 
and those events have occurred by which the original debt has become payable, 
because the instalments have not been duly paid, there having been a non-payment 
of the last instalment in September, 1830. Therefore the conditional promise to 
pay the original debt becomes absolute, and the defendant becomes indebted upon 
the promissory notes. Then, I take it, we may apply to this case the principles laid 
down by the court in Stone v. Rogers (4), that, those events having happened 
which have made the defendant a simple debtor by virtue of his new promise, he 
may be declared against as being indebted upon the promissory notes and it is upon 
that ground it seems to me that the counts upon the promissory notes may be 
sustained. 

With respect to the count upon the account stated, I do not mean to intimate any 
difference of opinion with my Lord Chief Baron on the subject, but I must own I 
feel some doubt whether, from the peculiar form of it, there has been that species 
of accounting which the count charges and, therefore, I would rather found my 
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judgment upon the counts on the promissory notes, because I am quite satisfied 
as to that ground, and feel some doubt upon the account stated. Feeling that the 
courts have not intended that there should be any difference in its import from 
the old account stated, and that being apparently an account stated of a debt then 
due and payable upon the notes, I feel some little doubt upon that, but as to the 
counts on the promissory notes, I think there is abundant evidence of a promise to 
pay the notes, and the defendant is a simple debtor for that amount. I do not 
understand that there is any case which is at variance with that conclusion. 

Tanner v. Smart (5) and Haydon v. Williams (6) were cited by counsel for the 
defendant as being authorities to show that, if the promise was conditional, as it 
was in this case, it ought to be declared upon as such, but I find nothing in those 
decisions to affect my opinion upon this part of the case. According to the facts 
of this case, the conditions have been performed so that the debt upon the promis- 
sory notes is absolute, and may be declared upon in the ordinary form. 

In Tanner v. Smart (5), Lorp Tenterden, in giving judgment, says (6 B. & C. 
at p. 609): 


“The promise proved here was, ‘I’ll pay as soon as I can,’ and there was no 
evidence of ability to pay, so as to raise that which in its terms was a qualified 
promise, into one that was absolute and unqualified.’’ 


The whole of that decision is that when a man acknowledges a debt and makes 
a qualified promise to pay it, you are to take it altogether—you are not to consider 
as an absolute promise that which he makes only on a condition. Then the plaintiff 
cannot recover against him unless he can show that the condition is fulfilled, by 
proving the defendant’s ability to pay in such case. There is nothing which 
intimates that he may not declare generally on the subsequent promise. When 
the condition is fulfilled, the defendant becomes simply liable. So, in Haydon v. 
Williams (6), I find the Court of Common Pleas expressly guarding against giving 
an opinion that the plaintiff could not have recovered in case he should have shown 
that the defendant was liable to pay. The court says: 


‘‘The promise here is guarded with a condition... and it is sufficient to say 
there is no proof of the defendant’s ability, so as to satisfy the condition, and 
make the conditional promise an absolute one.’’ 


The courts, therefore, do not mean to intimate that, the condition being per- 
formed, so as to make the promise an absolute one, the plaintiff could not have 
declared in the ordinary way. There are cases in which this point has occurred, 
in which the plaintiff has been permitted to recover upon a declaration in the 
ordinary form, without stating any conditional promise. One of these cases is 
Thompson v. Osborne (7), and another is Davies v. Smith (8), where Lorp Kenyon 
intimates that in order to proceed upon such a promise the plaintiff must prove 


G 


that the defendant was of ability, and may then recover upon a declaration stating | 


an absolute promise to pay. 

On these grounds it seems to me that the plaintiffs are entitled to recover. I 
think there was a binding engagement between the parties, and a promise on the 
part of the defendant for a new consideration in the event of the instalments not 
being paid. That promise became absolute in September, 1830—that is, within 
the six years that would sustain the promise in the declaration, and that we must 
take as being a promise to pay according to the tenor and effect of the notes. I 
am of opinion this rule should be discharged. 


ALDERSON, B.—I am entirely of the same opinion. It seems to me that 
there was a contract for a new consideration in 1827 which was not fulfilled in the 
year 1830 when the instalments ceased to be paid. Then there was nothing more 
remaining of the contract, but the simple duty of paying the promissory notes. 
All we know is that there has been an agreement and the defendant had nothing 
more to do than to perform his part of it, which was to pay the promissory notes 
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then in existence. It is not only a contract within the six years, but a contract 
within the six years properly stated upon the record. The Statute of Limitations 
is no answer to a breach of the contract so properly stated upon the record. 
Upon these grounds I concur entirely in the judgment of the court. 


GURNEY, B.—In 1827 the defendant, who was residing abroad, being indebted 
to the plaintiffs, in order to gain time, engaged to do certain things. In the first 
place he engaged to set apart a portion of his consular salary; in the next place he 
apportioned the proceeds of certain wines then in India; and in the third place, 
Mr. Cock is to give his acceptance for £245. The plaintiffs were willing, on these 
conditions, to abstain from exercising their right of suing, but they stipulate that 
in case of his failing in these conditions, they shall be remitted to their original 
right. That failure did take place three years after, in September, 1830, by the 
non-payment of the third instalment of £300, and then the plaintiffs were put in the 
same situation as they were on Oct. 1, 1827. It follows upon this that the action is 
brought in due time. 


Rule discharged. 


BASTARD v. SMITH AND OTHERS 


[Court or Common Puieas (Tindal, C.J.), July 29, 1837] 
[Reported 2 Mood. & R. 129; 174 E.R. 238] 


Custom—Evidence of—Custom affecting rights of private property—Standard 
of proof—''Strong and convincing’’ evidence—Acts in accordance with cus- 
tom—Acquiescence. 

To establish the validity of a custom which greatly affects the rights of 
private property it should be supported by evidence which is proportionably 
strong and convincing, such as the repeated acts by which the custom was 
exercised on the one hand, and acquiescence therein by those persons whose 
property is affected by the custom on the other. 


Notes. As to proof of a custom, see 11 Hatssury’s Laws (8rd Edn.) 171; and 
for cases see 17 Dicest (Repl.) 9-12. 


Cases referred to in argument: 
Absalom vy. Beaumont (1837), cited in 1 Mood. & R. 441, n. 
Carter v. Jones (1833), 6 C. & P. 64; 9 C. & P. 282, n; 1 Mood. & R. 281, N.P.; 
22 Digest (Repl.) 48, 249. 


Action for trespass. 

The declaration was for breaking and entering certain closes of the plaintiff, 
some being in the parish of Buckland-in-the-Moor, and others in the parish of 
Ashburton, in the county of Devon, and of digging a trench through the lawn, 
garden, woods, and plantations of the plaintiff, and felling trees and wood thereon. 
The defendants pleaded that within and throughout the county of Devon there 
now was and had from time whereof the memory of man ran not to the contrary a 
certain ancient custom, viz., that every stanner, or working tinner, working any 
Stannary or tin mine in the stannaries in the said county, had and had been 
accustomed to have without interruption and of right free liberty to divert and 
convey water from any watercourse, or stream of water in the said county, into 
any stannary or tin mine in the said stannaries, while being worked by such 
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stanner or working tinner, so often as, and so long as the same were being worked, 
and as often as occasion should require the same, and in such quantities as were 
or might be necessary for the better, or more convenient operations and working 
of such stannary or tin mine for the washing and cleansing of the tin therefrom. 
The defendants claimed in the exercise of the aforesaid custom they were entitled 
to dig, cut, sink, and make through any land or lands, situate in the said county, 
such trench or trenches as from time to time were convenient and necessary for 
the diverting and conveying of the said water from such watercourse, or stream 
of water as aforesaid, in and along such trenches into such stannary or tin 
mine while being so worked, and so long as, the same were being so worked. 
It was further pleaded that certain of the defendants were stanners and occupiers 
of two tin mines, called the Union and Owlacombe Mines, in the said parish of 
Ashburton, which mines had been worked from time immemorial, and that the 
other defendants were tinners working in the said mines; that for the working 
of which mine and cleansing of the tin, it became necessary that the stream 
called Kast Webbe should be conveyed to the mines; and that a trench was dug 
for that purpose in the closes in question which were entered as stated in the 
declaration, but no unnecessary damage was done. 


Sir Wiliam Follett, Barstow, Bere and M. Smith for the plaintiff. 
Erle, Crowder and C. Rowe for the defendants. 


Evidence was given on the part of the defendants, showing by extracts from 
Domespay Boox, that Ashburton was at that time the demesne of the Crown, 
and that Buckland was at that time the demesne of the Bishop of Constance. 
Several ancient charters were put in, and among them one of King John (Anno. 
reg. 8) by which that king granted to the tinners in Cornwall and Devonshire 
power to dig tin and turf for the smelting of tin everywhere in the Moors, and 
in the fees of bishops, abbots, and earls, as they had been used and accustomed, 
and that they might procure firewood for the smelting the tin without waste in 
the regards of forests, and to divert waters for their works in the stannaries as 
by ancient custom they had been wont. It was also shown, that in the 33rd year 
of Edward 1, the tinners of Cornwall and Devonshire, wishing apparently to secure 
their customs by separate charters, two new charters were then granted, one for 
the tinners of Cornwall, the other for those of Devonshire. These charters differed 
from each other in no respect, save that in the charter of the tinners of Cornwall, 
certain places were appointed for the smelting places, or stamping places for that 
county; while in the charter to the Devonshire tinners, other places in that county 
were fixed for the same purpose, so far as respected the Devonshire tinners. 
The charters granted that the tinners should be quit of all tallage, etc., in towns, 
markets, etc. : 


‘‘and that they may dig tin and turf, for the smelting of tin, everywhere in 
the lands, the moors, and the wastes of us and of other persons whomsoever 
in the county aforesaid, and may divert where and as often as need shall be, 
the waters and watercourses for the works of the stannaries aforesaid, and ~ 
may procure fire-wood for smelting the tin as was anciently accustomed to be 
done without hindrance of us, or our heirs.”’ 


It appeared, however, in evidence, that the custom of the stannaries in 
Cornwall was not in conformity with that set up by the plea in this action, 
from which circumstance it was strongly pressed upon the jury, that the practice 
had grown up in Devonshire, by usurpation subsequent to 33 Edw. 1. 

There was also evidence of the proceedings in a cause of Hull v. Mitchel 
(12 Rich. 2) wherein the defendants having justified entering and digging in the 
lands of the plaintiff, under the charter of 33 Edw. 1, the plaintiff replied that, 
before the charter, the tinners did not dig tin except in the lands of the King, 
without the leave of him whose soil it was. The defendant, however, died, and it 
did not appear that any further proceedings were taken in the cause. There was 
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A evidence of acts done in pursuance of the custom, and of reputation on the subject. 

~ On the part of the plaintiff, it was contended that the claim set up by the plea 
was unreasonable in itself, and such as could not be tolerated in a court of law, 
even if there were satisfactory evidence of its having been claimed on the one sidé, 
and acquiesced in on the other, for a long period of years; and, secondly, that 
the evidence did not establish the custom in point of fact. 


B 


TINDAL, C.J., in summing-up to the jury, after commenting upon the 
evidence, said: As to the argument addressed to you, touching the unreasonable- 
ness of the custom, although you are not called on to say whether this be a 
reasonable custom or not (for that is a matter of law, not submitted by the present 
pleadings to your decision), still you may properly thus far look to the nature of 
(i the custom that, if you find it greatly affecting the rights of private property, you 

may fairly expect and require that it should be supported by evidence proportion- 
ably strong and convincing. You are not to come to the conclusion that the 
inhabitants of a large district, like that over which the supposed custom extends, 
surrendered their rights over their own soil, unless you find repeated acts of 
exercise of the custom on the one hand, and of acquiescence on the other. It is 
—D only by such acquiescence that the present claim can have acquired validity; for 
on the evidence, it is clear that the lands over which it is supposed to extend, 
did not at the period of Domespay Boox all belong to the Crown: the mere charter 
of the king, therefore (supposing it could bear the interpretation put upon it 
by the defendant), cannot have given a legal origin to the claim. 
Then, as to the proof of the custom, you cannot, indeed, reasonably expect to 
Ff have it proved before you, that such a custom did in fact exist before time of legal 
memory, that is, before the first year of the reign of Richard 1; for if you did, it 
would in effect destroy the validity of almost all customs, but you are to require 
proof, as far back as living memory goes, of a continuous, peaceable, and uninter- 
rupted user of the custom, and then you should inquire whether any document, or 
memorial, of more ancient times, is produced, tending to disprove the existence 
Jr of the custom at that early period to which the law looks back. If you think the 
custom is proved, either in the terms in which it is pleaded, or subject only to 
certain exceptions or qualifications, you will find your verdict for the defendants, 
telling me what those exceptions or qualifications are: if you think the custom 
is not proved at all, your verdict must be for the plaintiff. 


Verdict for plaintiff. 
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DOE d. GRAVES AND ANOTHER v. WELLS AND ANOTHER 


[Court oF QuEEN’s Bencu (Lord Denman, C.J., Littledale, Patteson and Wil- 
liams, JJ.), June 8, 1839] 


[Reported 10 Ad. & El. 427; 2 Per. & Dav. 396; 8 L.J.Q.B. 265; 
8 Jur. 820; 113 E.R. 162] 


Landlord and Tenant—Lease—Forfeiture—Denial of landlord's title—Oral denial 
—Tenancy for term of years certain. 
A tenant for a definite term of years does not forfeit his term by orally 
refusing, upon demand of the rent made by his landlord, to pay the rent, and 
claiming the fee as his own. 


Notes. Followed: Doe d. Bennett v. Long (1841), 9 C. & P. 773. Considered : 
Wisbech St. Mary Parish Council v. Lilley, [1956] 1 All E.R. 801. Referred to: 
Archbold v. Scully (1861), 9 H.L.Cas. 861; Cricklewood Property and Investment 
Trust, Lid. v. Leighton’s Investment Trust, Ltd., [1945] 1 All E.R. 252; Warner v. 
Sampson, [1959] 1 All E.R. 120. 

As to impugning landlord’s title, see 283 Hauspury’s Laws (8rd Edn.) 666-667; 
and for cases see 81 Dicest (Repl.) 520-523. 


Cases referred to: 
(1) Doe d. Ellerbrock v. Flynn (1834), 1 Cr.M. & R. 187; 4 Tyr. 619; 3 L.J.Ex. 
221; 149 E.R. 1026; 81 Digest (Repl.) 522, 6443. 
(2) Anon. (1585), Godb. 105, pl. 124; 78 E.R. 64; 81 Digest (Repl.) 522, 6441. 


Also referred to in argument: 

Roe d. Wrangham v. mes (1771), 8 Wils. 274; 95 E.R. 1052; 45 Digest (Repl.) 
269, 370. 

Doe d. Lewis v. Cawdor (1884), 1 Cr.M. & R. 398; 4 Tyr. 852; 3 L.J.Ex. 239; 
149 E.R. 11384; 81 Digest (Repl.) 522, 6447. 

Hovenden v. Lord Annesley (1806), 2 Sch. & Lef. 607; 82 Digest (Repl.) 589, 
iol s 

Throgmorton v. Whelpdale (1769), Bull, N.P. 7th edn. 96; 31 Digest (Repl.) 522, 
6442. 

Doe d. Gray v. Stanion (1836), 1 M. & W. 695; 2 Gale, 154; Tyr. & Gr. 1065; 
5 L.J.Ex. 253; 150 E.R. 614; 31 Digest (Repl.) 520, 6428. 

Doe d. Grubb v. Grubb (1830), 10 B. & C. 816; 5 Man. & Ry.K.B. 666; 8 
L.J.0.S.K.B. 821; 109 E.R. 652; 31 Digest (Repl.) 523, 6451. 

Braunches Case (1587), 1 Leon. 104; Moore, K.B. 219; 74 E.R. 96; 13 Digest 
(Repl.) 34, 426. 

Doe d. isiuent v. Frowd (1828), 4 Bing. 557; 1 Moo. & P. 480; 6 L.J.0.8.C.P. 
114; 180 E.R. 883; 31 Digest (Repl.) 521, 6431. 


Rule Nisi obtained by the defendant Trowbridge to enter the verdict in an 
action of ejectment by which the landlord Graves, the lessor of the plaintiff, sought 
possession of lands in Wiltshire on the ground that the tenant Trowbridge had 
impugned the landlord’s title. The claim against the defendant Wells was com- 
promised and did not go for trial. : 

At the trial before Parreson, J., at the Wiltshire Summer Assizes, 1887, it was 
proved that Graves, the lessor of the plaintiff, was entitled to the reversion upon 
a lease under which Trowbridge held, which lease was for ninety-nine years, to end 
in 1888, determinable on certain lives not yet expired, at a rent. It was further 
proved that, on Oct. 17, 1836, Graves’s agent, in a conversation with Trowbridge, 
who was then in possession, demanded the rent of him, but Trowbridge then 
refused to pay it, and asserted that the fee was in himself. The counsel for the 
lessor of the plaintiff contended that this was a disclaimer, working a forfeiture 
of Trowbridge’s term; the defendant’s counsel disputed this, and contended 
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A further that, even supposing this to be a forfeiture, the demise was laid too early, 


being on the very day of the supposed forfeiture. The learned judge directed the 
jury to find for the lessor of the plaintiff, if they were of opinion that the words 
used by Trowbridge were not mere idle language, but a serious claim of the fee. 
The jury having found for the lessor of the plaintiff, the learned judge reserved 
leave to the defendant’s counsel to move to enter a verdict for the defendant. In 
Michaelmas Term, 1837, Crowder, for the defendant, obtained a rule accordingly. 


Erle and Barstow for the plaintiff showed cause against the rule. 
Crowder and Butt for the defendant, supported the rule. 


LORD DENMAN, C.J.—I think Doe d. Ellerbrock v. Flynn (1) is distinguishable 
from the present case. There it was thought that the tenant had betrayed his 
landlord’s interest by an act that might place him in a worse condition: if the 
case went further than that, I should not think it maintainable. The other 
instances are cases either of disclaimer upon record, which admit of no doubt 
as to the nature of what is done, or of leases from year to year, in speaking of 
which the nature of the tenancy has been sometimes lost sight of, and the words 
‘forfeiture’ and ‘‘disclaimer’’ have been improperly applied. It may be fairly 
said, when a landlord brings an action to recover the possession from a defendant 
who has been his tenant from year to year, that evidence of a disclaimer of the 
landlord’s title by the tenant is evidence of the determination of the will of both 
parties, by which the duration of the tenancy, from its particular nature, was 
limited. But no case, I think, goes so far as the present: and I feel the danger 
of allowing an interest in law to be put an end to by mere words. 





LITTLEDALE, J.—We should not, indeed, be justified in putting an end to 
a state of law on account of its danger; for we must give parties whatever the law 
entitles them to: but here the law leads to no such consequence. The case is not 
like that of a tenancy from year to year, which lasts only as long as the parties 
please, and where what has been called a disclaimer is evidence of the cessation 
of the will. Here property is claimed on the ground of forfeiture. Assume the 
jury to have been right in their verdict: still the facts do not go far enough for 
a forfeiture. In Comyns’ Dicest, tit. Forfeiture, and in Viner’s ABRIDGMENT, 
tit. Estate, a very great number of instances of forfeiture are given; but there 
is no allusion to any case of this kind: the instances are either of matters of 
record, or of acts in pais quite different from what is here insisted upon. In 
Anon. (2) the tenant claimed the fee on the record, in an action of debt; and yet 
it was held to be no forfeiture. Doe d. Ellerbrock v. Flynn (1) has been satis- 
factorily distinguished by my Lord. 


PATTESON, J.—No case has been cited where a lease for a definite term has 
been forfeit by mere words. We know that mere words cannot work a disseisin, 
although some acts have been held to work a disseisin at the election of the party 
disseised, which, as against him, would not work a disseisin. An attornment 
again is an act. Here there is no act; and, if we held that there was a forfeiture, 
we should be going much beyond any previous decision. It is sometimes said 
that a tenancy from year to year is forfeited by disclaimer: but it would be more 
correct to say that a disclaimer furnishes evidence in answer to the disclaiming 
party’s assertion that he has had no notice to quit; inasmuch as it would be idle 


to prove such a notice where the tenant has asserted that there is no longer any 
tenancy. 


WILLIAMS, J., concurred. 


Rule absolute. 
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A 
M‘FADDEN v. JENKYNS 
@ 
[Lorp CHANcELLor’s Court (Lord Lyndhurst, L.C.), June 21, 22, November 4, 
1842] 
[Reported 1 Ph. 153; 12 L.J.Ch. 146; 7 Jur. 27; 41 E.R. 589] 
B 


Trust—Declaration of trust—Parol declaration—Assent by trustee. 
A parol declaration of trust of personalty which is assented to and acted 
upon by the person designated as trustee is sufficient to create a valid binding 
trust of that property which a court of equity will enforce. 


Notes. Considered: Grey v. I.R.Comrs., [1958] 2 All E.R. 428. Referred to: 
Coningham v. Plunkett (1843), 2 Y. & C.Ch. Cas. 245; Re Caplen’s Estate, Bulbeck C 
v. Silvester (1876), 45 L.J.Ch. 280; Harris v. Truman (1881), 7 Q.B.D. 340. 

As to oral declarations of trust of personal property inter vivos, see 388 Hatspury’s 
Laws (8rd Edn.) 88; and for cases see 43 Dicrest 554, 555. 


Case referred to: . 
(1) Collinson vs Patirick (1888), 2. Keen, 123; 7 L.J.Ch. 83; 48 E.R.-575; 43 D 
Digest 628, 683. 


Also referred to in argument: 

Colman v. Sarrel (1789), 1 Ves. 50; 30 E.R. 225; sub nom. Colman v. Sarel, 
Sarel v. Colman, 8 Bro.C.C. 12, L.C.; 48 Digest 824, 2686. 

Ellison v. Ellison (1802), 6 Ves. 656; 31 E.R. 1248, L.C.; 48 Digest 707, 
1458. i 

Antrobus v. Smith (1805), 12 Ves. 89; 33 E.R. 16; 25 Digest (Repl.) 581, 217. 

Pulvertoft v. Pulvertoft (1811), 18 Ves. 84; 84 E.R. 249, L.C.; 25 Digest (Repl.) 
268, 760. 

Ex parte Pye, Ex parte Dubost (1811), 18 Ves. 140; 34 E.R. 271, L.C.; 25 Digest 
(Repl.) 585, 251. 

Bayley v. Boulcott (1828), 4 Russ. 345; 38 E.R. 885; 43 Digest 565, 145. i 

Taylor v. Lendey (1807), 9 East, 49; 103 E.R. 492; 12 Digest (Repl.) 624, 4821. 

Wheatley v. Purr (1887), 1 Keen, 551; 6 L.J.Ch. 195; 1 Jur. 183; 48 E.R. 419; 
83 Digest (Repl.) 197, 396. 


Appeal by the defendant from a decree of Wicram, V.-C., reported 1 Hare, 458, 
upon a motion for an injunction to stay proceedings at law. G 
In February, 1841, Thomas Warry lent the sum of £500 to the defendant 

Jenkyns; in December following Thomas Warry died. The defendant George 
Warry having shortly afterwards, as his personal representative, brought an action 
against Jenkyns to recover the £500, this bill was filed, alleging that the money 
was originally intended to be repaid in a short time, but that soon after the loan | 
had been made, Thomas Warry sent a verbal message to Jenkyns by one FF 
Bartholomew, a common friend of their’s, desiring him no longer to consider the 
money as due to him, Thomas Warry, but to hold it “‘upon trust for the plaintiff, 
to be at her absolute disposal, for her own use and benefit.’’ It was further alleged 
that Bartholomew delivered the message, and Jenkyns accepted the trust; and 
that the transaction was communicated to the plaintiff both by Thomas Warry and 
by Jenkyns, and that Jenkyns, afterwards, during the lifetime of Warry, and with [| 
his knowledge, paid to the plaintiff the sum of £10 in part execution of the trust; 
and that Thomas Warry had never afterwards demanded payment of the money 
or any part of it. 

The bill prayed that it might be declared that, under those circumstances, 
Jenkyns became and was a trustee of the £500 for the plaintiff, and that he might 
be decreed to pay the £490 residue thereof, to the plaintiff, and that the defendant 
George Warry might be restrained from further proceedings in his action against 
Jenkyns. The case made by the bill was verified by the affidavits of the plaintiff, 
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Bartholomew, and Jenkyns, and upon those affidavits Wiaram, V.-C., granted an 
injunction to restrain the prosecution of the action until the hearing of the cause, 
the plaintiff submitting to pay the £500 into court. 

The defendant George Warry now moved, by way of appeal, before Lorp 
Lynpuurst, L.C., that the order of Wicram, V.-C., might be discharged. 


Wakefield and Kenyon for the defendant. 
Sharpe and G. Russell for the plaintiff. 
Cur. adv. vult. 


Noy. 4, 1842. LORD LYNDHURST, L.C.—This was an appeal from a judg- 
ment of Wieram, V.-C., upon a motion for an injunction to stay proceedings at 
law. The facts stated in support of the motion were shortly these. The deceased 
Thomas Warry had lent a sum of £500 to the defendant Jenkyns, to be returned 
within a short period. Some time afterwards Warry sent a verbal direction to 
Jenkyns to hold the £500 in trust for the plaintiff, Mrs. M‘Fadden. This he 
assented to, and, upon her application, paid her a small sum, £10, in respect of 
this trust. The main question was whether, assuming the facts to be as stated, 
this transaction was binding upon the estate of Thomas Warry. The executor had 
brought an action to recover the £500 so lent to Jenkyns. It is obvious that the 
rights of the parties could not, with reference to this claim, be finally settled in 
a court of law; and, if the trust were completed and binding, an injunction ought 
to be granted. 

Some points were disposed of by the vice-chancellor in this case, which are 
indeed free from doubt, and appear not to have been contested in this court, viz., 
that a declaration by parol is sufficient to create a trust of personal property; and 
that if the deceased, Thomas Warry had, in his lifetime, declared himself a trustee 
of the debt for the plaintiff, that, in equity, would perfect the gift to the plaintiff 
as against Thomas Warry and his estate. The distinctions upon this subject are 
undoubtedly refined, but it does not appear to me that there is any substantial 
difference between such a case and the present. The testator, in directing Jenkyns 
to hold the money in trust for the plaintiff, which was assented to and acted upon 
by Jenkyns, impressed, I think, a trust upon the money which was complete and 
irrevocable. It was equivalent to a declaration by the deceased that the debt was 
a trust for the plaintiff. The transaction bears no resemblance to an undertaking 
or agreement to assign. It was in terms a trust, and the aid of the court was 
not necessary to complete it. Such being the strong inclination of my opinion, 
and corresponding, as it appears to do, with that of the judge in the court below, 
and with the decision of Lorp Lanepatz, M.R., in the case [Collinson v. Pattrick 
(1)] to which he refers, I cannot do otherwise upon this motion, and in this stage 
of the cause, than refuse the application. 

I must not, however, be understood as pronouncing any conclusive opinion upon 
the facts of the case. The witness Bartholomew, a professional gentleman, I 
believe, swears distinctly and in positive terms as to the direction given by the 
deceased; but there are some improbabilities in the case, and it is difficult to say, 
as the vice-chancellor justly observes, what may be the result at the hearing of the 
cause. As the appeal appears to have been encouraged, if not suggested by the 
vice-chancellor, the motion must be refused without costs. 





Appeal dismissed. 


ond 
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LAWLESS v. MANSFIELD AND OTHERS 
MANSFIELD AND OTHERS v. LAWLESS 


[Lorp CHaNnceLLor’s Court In Iretanp (Sir Edward Sugden, L.C.), December 


9,10, 11, 12, 15, 16, December 21, 1841] 
[Reported 4 I.Eq.R. 1138; 1 Dr. & War. 557] 


Solicitor—Duty to client—Mortgage of property by client to solicitor—Duty to 


see client has independent advice—Ezxamination of transaction by court with 

great jealousy—Loan to client—Security given to client—Proof of debt— 

Evidence independent of production of security—Account—Error—Right to 

set off error the other way in another account—Notice to client on discover- 

ing error—Effect on solicitor’s liability. 

Nothing can be more unwise on the part of a solicitor, when advancing 
money to a client and taking from him a mortgage as security, than to act as 
solicitor both for his client, the mortgagor, and himself, the mortgagee. If a 
solicitor wishes to deal with a client for a mortgage he is bound not only to 
see that his client has full information on every point within his knowledge 
as such solicitor, but he should, in justice to himself, take care that his client, 
by means of another solicitor, should have that protection against himself 
which he, the client, would have had through him in a transaction with a 
third party. He is not at liberty to act in a matter relating to his own 
benefit as the solicitor to both parties. If he does so, he must be content at all 
times to have the transaction examined with great jealousy in order that the 
court may be satisfied that the client had the same protection as he would 
have had if he had been represented by a solicitor of his own acting only for the 
advantage of his client. It is the duty of a solicitor so acting to apprise the 
client of the legal consequences of his actions, and he ought to be able to lay 
before the court, when called on, a ready account of all their mutual transac- 
tions, and to be able to corroborate them with evidence. When a client has 
a solicitor who is also an agent paid to manage property, as against that 
solicitor and agent, if he be also a creditor of his client and employer, the 
client has a right to the same benefit from the solicitor’s services as he would 
have had if he were dealing with a third person. 

A solicitor who has advanced money to his client who has given a bond, or a 
bill, or a mortgage, as security, cannot produce the security and say, as a third 
person might, that it proves the existence of his debt. From the relationship 
in which the parties stood, and the alarm of the court lest by means of such 
relationship any undue influence should have been exerted, the solicitor is 
bound, irrespective of his securities, to prove the debt for which the securities 
were given. 

If an error occurs in a solicitor’s account, that account must be considered as 
impeached, and the error in it cannot be set off against an error the other 
way in another account between the solicitor and the same client. Even 
where the error in the first account is trifling, that does not prevent the 
operation of the general principle. 

The fact that a solicitor who discovers an error in an account rendered to 
his client at once serves notice on the chent admitting the error and expressing 
his readiness to correct it in order to save further expense does not excuse 
him afterwards from having the error corrected at his expense. The notice 
given by the solicitor does not put the parties in the same position as if the 
mistake had never been made. It is not in the power of a party against 
whom a bill has been filed relying on errors in an account, from time to time, 
as he discovers mistakes, by serving notices on his opponent expressing his 
willingness to correct them, to deprive the opponent of the benefit which the 
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A existence of those mistakes has given him, or to put his opponent in such a 
position as to render it prudent for him to stay his proceedings. 


Agent—Conflict of interest—Need to act for principal’s benefit—Settlement of 
debt on behalf of principal—Opportunity of settlement for less than whole 
amount—Assignment of debt taken by agent—Creditor of principal for whole 

B amount. 

If an agent is employed to settle a debt on behalf of his employer on the 
best terms he can obtain and he is able to procure a settlement of the debt 
for less than the whole amount, it would be a violation of his duty to his 
employer, or at least would hold out a temptation to violate that duty, if he 
might take an assignment of the debt and so make himself a creditor of his 

c employer to the full amount of the debt which he was employed to settle. 
If a party undertake to act for another, he must act for that other’s benefit, 
and cannot, in the same transaction, act for himself as principal. 





Trustee—Breach of trust—Liability—Fair arrangement between trustee and 
cestui que trust. 
Per Str Epwarp Suepen, L.C.: Although to a certain extent it is unavoid- 
D able, yet, in my mind, this court, where a cestui que trust is about to derive 
the benefit of a sale made by a trustee in breach of trust, should exert itself 
to make a fair arrangement between the parties rather than adopt the extreme 
rule which may place the cestui que trust in a better position than if no breach 
of trust had occurred. 


EK Notes. As to the obligations of a solicitor towards his client, see 836 Hauspury’s 
Laws (8rd Edn.) 85 et seq.; and for cases see 43 Diarst (Repl.) 80 et seq. 


Cases referred to: 
(1) Davis (Davies) v. Spurling (1829), 1 Russ. & M. 64; Taml. 199; 39 E.R. 25; 
24 Digest (Repl.) 727, 7134. 
F (2) Chambers v. Goldwin (1804), 9 Ves. 254; 1 Smith, K.B. 252; 82 E.R. 600, 
L.C.; 35 Digest (Repl.) 720, 3864. : 
(3) Kinsman vy. Barker (1808), 14 Ves. 579. 
(4) Endo v. Caleham (18381), You. 306. 
(5) Lewis v. Morgan (1796), 3 Anst. 769; subsequent proceedings sub nom. 
Morgan v. Lewes (1816), 4 Dow. 29; 8 E.R. 1079; sub nom. Lewes v. 
BM Morgan, 5 Price, 42, 189, H.L.; subsequent proceedings (1829), 8 Y. & J. 
230; 148 E.R. 1164, Ex. Ch.; subsequent proceedings, 3 Y. & J. 894; on 
appeal sub nom. Morgan v. Evans (1834), 3 Cl. & Fin. 159; 8 Bli.N.S. 777, 
H.L.; 48 Digest (Repl.) 96, 825. 
(6) Vaughan v. Lloyd (1781), cited in 5 Ves. at p. 48; 81 E.R. 465; 43 Digest 
(Repl.) 92, 787. 
H (7) Wharton v. May (1799), 5 Ves. 27; 81 E.R. 454, L.C.; 35 Digest (Repl.) 720, 
3866. 
(8) Piddock v. Brown (1734), 3 P.Wms. 288; 24 E.R. 1069, L.C.; 35 Digest 
(Repl.) 719, 3853. 
(9) Johnes v. Lloyd, Smith v. Lloyd (1822), 10 Price, 62; 147 E.R. 242; 43 Digest 
(Repl.) 96, 822. 
(10) Hickson v. Aylward (1828), 8 Mol. 1; 43 Digest (Repl.) 97, *339. 
(11) Matthews v. Wallwyn (1798), 4 Ves. 118; 81 E.R. 62, L.C.; 35 Digest (Repl.) 
718, 3811. 
(12) Reed v. Norris (1837), 2 My. & Cr. 361; 6 L.J.Ch. 1075°4- Jar 2882 40: Bi: 
678, L.C.; 85 Digest (Repl.) 434, 1272. 
(13) Cane v. Lord Allen (1814), 2 Dow, 289; 3 E.R. 869, H.L.; 48 Digest (Repl.) 
84, 717. 
(14) Molony v. L’Estrange (1829), Beat. 407; 3 Ir.L.Rec. 1st ser. 69; 43 Digest 
(Repl.) 89, *321. 
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(15) Carter v. Palmer (1841), 8 Cl. & Fin. 657; 8 E.R. 256, H.L.; 3 Digest 
(Repl.) 873, 248. 


Bill for an order for the foreclosure of a mortgage, and a cross-bill by the defen- 
dants in which the defendants sought an account of transactions between them and 
the plaintiff. 

In November, 1839, Barry Edward Lawless filed his original bill in this cause, 
and thereby, after stating a mortgage, executed by the defendants, W. H. Mansfield, 
and J. A. Mansfield, his son, to the trustees of the settlement of John Congreve 
Flemyng and Anne, his wife, on Nov. 5, 1838, to secure a sum of £12,000, and also 
a subsequent mortgage for £6,250, executed to himself by Messrs. Mansfield, on 
the same day, prayed that an account might be taken of what was due to him 
upon foot of the mortgage for £6,250, for principal, interest, and costs, and that he 
might be decreed to be paid such sum as, upon taking the account, should appear 
to be justly due to him; and, in default thereof, that the lands comprised in his 
mortgage, or a competent part thereof should be sold for payment of his demand 
and all prior encumbrances, and in case the trustees of Flemyng’s settlement 
should not concur in a sale, then that he might be at liberty to redeem their 
mortgage, which he thereby offered to do. Messrs. Mansfield answered this bill, 
and by their answer impeached the consideration of the plaintiff’s mortgage, upon 
various grounds, which were subsequently brought before the court in a cross-bill, 
which they, on May 9, 1840, filed against B. E. Lawless, as the sole defendant. 

The facts, which are set out at great length in the report of the case at 1 Dr. & 
War. 557, appear sufficiently in the judgment of the Lord Chancellor. 


Serjeant Warren, Collins, Monahan and H. G. Hughes for the plaintiff. 

The Attorney-General (Blackburne), Brooke, Brewster and Theobald McKenna for 
the defendants. 

Martley and Orpen for the prior mortgagees. 


SIR EDWARD SUGDEN, L.C.—In this case there is an original bill, praying 
to have a mortgage foreclosed, and a cross-bill by the mortgagor, impeaching the 
mortgage transaction, and seeking to have certain accounts opened. It becomes 
my duty to consider the relation in which the parties to these suits stood towards 
each other, and the effect of that relation upon the various dealings which have 
taken place between the parties and been so fully brought before the court during 
the discussion of these causes. 

It appears that Mr. Lawless, the plaintiff in the original cause, is a solicitor of 
this court, and that as such he was, in 1824, employed by Mr. Walter Henry 
Mansfield, the defendant, who was at that time very much embarrassed. He 
was only tenant for life, and had raised money by granting annuities, his son, 
who was tenant in tail, being then under age and incapable of assisting him. The 


son, having attained twenty-one in 1885, joined his father in barring the estate. 


tail, and they acquired the dominion over the fee. Messrs. Mansfield afterwards 
concurred in executing two deeds of mortgage, one (which was the prior mortgage) 
for £12,000 to the trustees of Mr. Flemyng’s settlement, and the other, that which 
is the subject-matter of the present suit, to Mr. Lawless, for £6,250, a sum 
composed of various items which I shall have occasion hereafter to consider. The 
first point which was made at the Bar, and which is necessary to be disposed of 
independent of the merits, is of this nature. By the first mortgage, executed by 
the father and son to Flemyng’s trustees, it was stipulated that the mortgagors 
should not take any steps to redeem the mortgage within a less term than five 
years, and the mortgagee agreed that, so long as the interest was regularly paid, 
he would accept a lesser rate of interest and would not take any steps to compel 
its payment within less than five years. That arrangement was for the benefit of 
both parties; the lender obtained a continuing security for his money for five 
years, and the borrower, on the other hand, was sure that he would not be 
compelled every six months, perhaps, to look out for a new lender, and to incur 
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the expense attendant upon a new loan. It was a fair stipulation; it was valuable 
on both sides. It was obtained through the instrumentality and professional skill 
of Mr. Lawless, who was the solicitor employed by Messrs. Mansfield; and it 1s 
one of the advantages of which Mansfield cannot now be deprived. 

The second mortgage on Mansfield’s property was to Mr. Lawless himself. It 
was taken in a very different form, for while the money in the first mortgage was 
lent at an interest of 5 per cent. that advanced by Mr. Lawless was to bear 
interest at 6 per cent.; and again, while the loan upon the first mortgage was to 
continue for a term of five years, within which the money could not be called in, 
that on the other mortgage was payable within a short period after the date of 
the deed. The effect of those deeds comes directly into consideration upon the 
frame of the pleadings in the present suit. Mr. Lawless’s bill is filed not only 
against Mr. Mansfield, but also against the prior mortgagees, and he prays to be 
at liberty to redeem the first mortgage, if necessary, and also for the common 
sale as usual in this court. The cross-bill prays that the accounts on foot of which 
the mortgage to Lawless was granted may be opened, and that that mortgage 
should stand only for such sum as might be found to be due, and though no 
objection was taken by the pleadings to the relief as prayed by Mr. Lawless, yet 
it is now at the Bar insisted, on the part of Mr. Mansfield, that, as the prior 
mortgagees could not compel a redemption within five years from the date of the 
mortgage, Mr. Lawless, who took with notice of that proviso, though his deed 
does not contain any like stipulation, is bound by it, and, therefore, was not 
entitled to a decree for foreclosure and sale, when he filed his bill. Although 
Mr. Lawless has made the prior mortgagees parties to his bill, they decline to 
be redeemed, as they have a right to do, and the bill, therefore, must, as against 
them, be dismissed, and it is contended on the part of Messrs. Mansfield that I must 
dismiss the bill generally against all parties, for the only relief, which I could 
give Mr. Lawless, according to the practice in this country in mortgage suits, is 
a sale, and that sale must consequently be of an equity of redemption. It is 
contended that such a sale is inconsistent with the rules of this court, but, as it 
is also said that on the merits of this case I cannot make a decree in favour 
of Mr. Lawless, I shall consider the case upon the merits, before I consider the 
question of form. 

It appears that the mortgaged estates are a very ample security for both 
mortgages, for it is in evidence that Mr. Power, and afterwards Mr. Sheil, as 
representing Mr. Power, offered to lend £17,000 on the inheritance at 5 per cent. 
That offer was not entertained by Lawless as Mr. Mansfield’s agent, because, 
in his opinion, the loan with the Flemyngs had gone too far, and it was not 
accepted by Mr. Mansfield, as the latter alleges, because he could not get rid 
of Lawless. However that may be, I do not find fault with that offer not having 
been acceded to by Lawless, for, in all probability, the contract with the Flemyngs 
had gone so far as to render it imprudent, if not unsafe, to have unsettled every- 
thing and entered upon a treaty for a new loan. But though I attach no blame to 
Lawless on that point, the facts show that the estate was an ample security for 
all the money secured upon it, and that all the sums required might have been 
obtained at 5 per cent., had more care been taken. 

The mortgage in question was prepared by Mr. Lawless (I shall have occasion at 
a subsequent part of the case to consider the different items of that mortgage), 
_ and, I am bound to say, as solicitor for Mr. Mansfield. I was told that Mr. 
Griffith, before whom the draft of the mortgage was laid, was retained and acted 
as counsel for Mr. Mansfield, and that, therefore, he had sufficient protection. 
Whether that was or was not the case, Mr. Lawless was the only solicitor concerned 
in the transaction, and he throughout it acted as solicitor both for his client, who 
was the mortgagor, and for himself, the mortgagee. There is no better established 
principle, no more trite remark, than that nothing can be more unwise on the 
part of a solicitor, than conduct of that kind. If a solicitor wish to deal with his 
client for a mortgage, which no doubt he may, he is bound not only to see that 
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his client has full information upon every point within his own knowledge as 
such solicitor, but he should, in justice to himself, take care that his client, by 
means of another solicitor, should have that protection against himself which he, 
the client, would have had through him in a transaction with a third party. He is 
not, in fact, at liberty to act in a matter relating to his own benefit as the solicitor 
for both parties, and if he does so he must be. content at all times to have the 
transaction examined with great jealousy in order that the court may be satisfied 
that the client had the same protection as he would have had, if he had been 
represented by a regular solicitor of his own acting only for the advantage of his 
chent. 

I cannot at all acquiesce in the position, which has been stated at the Bar, 
that Mr. Griffith was the counsel for Mr. Mansfield; he was the counsel chosen 
by Mr. Lawless, and, as such, the draft of the mortgage, which I have now before 
me, was laid before him. From the observations made by Mr. Griffith, on perus- 
ing that draft, it appears that he intimated that it would not only be wise, but it 
was incumbent on Mr. Lawless, for his own sake, to have the transaction sifted 
by a third person before he entered into it, and he disclaimed, as far as man 
could disclaim, that relation of counsel for Mr. Mansfield which had been put 
upon him by the manner in which the papers were laid before him. I think that 
Mr. Griffith’s conduct was much to be applauded. It might, perhaps, have been 
still better if he had stated in express terms to Mr. Lawless (though it certainly 
was rather difficult to do so, and every allowance should be made for the omission), 
that he could not act as solicitor for both parties, and that if he, Lawless, chose 
to act as solicitor for himself, he must have some other person to act for his client. 
I need not read the opinions that were given, the Bar being already in possession 
of them, but they plainly show that Mr. Griffith meant to disclaim being counsel. 
for Mr. Mansfield. He says that his approbation was of no value, because he 
knew nothing about the circumstances of the case, or the relations between the 
parties. I am, therefore, bound to say that there was not that care and caution, 
that benefit of advice thrown around Messrs. Mansfield in this transaction to 
which, according-to the rules of this court, they were fully and clearly entitled. 

The result of this view of the circumstances upon the first point is that, in my 
clear opinion, Mr. Mansfield is entitled to the full benefit of the stipulation in the 
prior mortgage, which was secured to him by that deed with the entire concurrence, 
and through the instrumentality, of Mr. Lawless himself; and that Mr. Lawless, 
in dealing with Mr. Mansfield without the aid of another solicitor was not at 
liberty to take a security for himself on this property which did in effect take 
away from Mr. Mansfield, his own client, the right, which he had thus acquired; 
and that Mansfield being so entitled, Lawless cannot enforce his own security 
against Mansfield, so as to deprive him of the benefit of the stipulation. The 
original bill, therefore, must be dismissed as against the first mortgagees, with 
costs, and I should have also dismissed the bill as against Mr. Mansfield for the 
reasons which I have already stated, but for the accounts which the cross-bill seeks 
to have taken, and which I must, in the state of the pleadings, direct. I shall, 
therefore, direct the necessary accounts to be taken. I shall give no intimation 
at this moment as to what the ultimate decree will be, neither shall I say whether 
a sale can be directed. I shall reserve the question as to the right of selling the 
equity of redemption, until the cause comes back for further directions, but I will 
say, that, if it should fall to my lot to decide this case upon further directions, 
it will be found very difficult to persuade me to direct a sale of this equity of 
redemption. If such a decree were to be made, it would, in my opinion, be in 
violation of the very principle which secures, as I think, to Mr. Mansfield the 
whole benefit of the stipulations contained in the first mortgage, and, therefore, 
whatever the result of these accounts may be, Mr. Lawless will have, as it strikes 
me at present, to wait until the time for redemption of the first mortgage has 
arrived. I need not point out the mischief that would accrue to Mr. Mansfield, from 
being obliged to take this estate to market, charged for some time to come with 
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a sum of £12,000; for though that charge might make it desirable for speculators, 
who had not command of sufficient money to buy the estate, to become purchasers, 
yet it would deter fair bidders from coming forward who desire to purchase an un- 
encumbered estate in fee simple. The bill, therefore, stands dismissed as against 
the first mortgagees with costs, but at present I make no decision with regard 
to the sale. 

The question which has been most discussed in this case is: What should 
be the frame of a bill like the present cross-bill in which the transactions between 
a solicitor and his client are impeached as fraudulent, and accounts, which were 
settled and for which securities had been given, are sought to be opened? To what 
extent ought charges showing specific errors in those accounts to be inserted in 
order to open the accounts generally, and what is the liability of a solicitor to 
prove the items of his account, irrespective of the bonds, or bills, or securities 
of that sort, which he has taken? I shall inquire what the rule of court is, before 
I enter upon the consideration of the items, alleged to be erroneous. In ordinary 
cases the rule seems to be that the establishment of one mistake is sufficient to 
induce the court to give a decree entitling the party to surcharge and falsify an 
account; that appears to have been admitted in Davis v. Spurling (1), which has 
been so much referred to throughout the argument. The report of that case is 
not very full, neither does it appear quite distinctly whether there were several 
accounts or but one. I, therefore, do not rely on the dicta (Taml. at pp. 212, 213) 
there as going at all beyond the common rule, which, as I have already stated, 
is the right to a decree to surcharge and falsify where an error in an account is 
alleged and proved. Whether in ordinary cases, where there are several distinct 
accounts and errors are alleged and proved only in some of them, all are lable 
to be surcharged and falsified, does not appear to have been decided. Lorp Expon, 
in Chambers v. Goldwin (2) (9 Ves. at p. 266), distinctly affirms the principle 
that in ordinary cases an error must be charged in the pleadings and proved at the 
hearing, to entitle the party to have liberty to surcharge and falsify; and, acting 
upon it, he there, after much discussion, gave liberty to surcharge and falsify the 
accounts. But, as the charge of commission, which was the charge complained of 
there, extended to all the accounts, there was, in fact, error alleged and proved in 
each account, and the decision, therefore, leaves untouched the point, which was 
mooted at the Bar, as to the necessity of proving items in each account, in order 
to obtain liberty to surcharge and falsify them all. Where, however, no settled 
account has been proved, but the answer suggests the existence of such an account, 
there, whether errors have been specified or not, the invariable practice has been, 
as decided in Kinsman y. Barker (38), to send the account to the master, with 
liberty for the plaintiff to surcharge and falsify if the master should find any settled 
account. But where the defendant proves a settled account set up by the answer, 
and no error is shown in the account by the plaintiff, the bill will be dismissed. 
Such was the rule laid down in Endo vy. Caleham (4). 

The authority of those cases is not questioned; on the contrary, the rule is said 
to be well settled and plain, but it is contended that this is a very different case, 
for here the plaintiff in the cross-bill himself states the early settled accounts, and 
impeaches them on the ground of the relationship which subsisted between the 
parties, and does not, as he ought to have done, in order to obtain the relief which 


‘is asked for him at the Bar, allege or point out a single specific error in any of these 


accounts. No doubt, the rule of this court would, in an ordinary case of a settled 
account, preclude the party from the relief which is here sought but this is not 
the ordinary case. It is plainly distinguishable from it, and that on the ground 
that the accounts here are between parties who stood in the relation of solicitor 
and client, of agent and principal, of creditor and debtor; for Mr. Lawless stood in 
the relation of those three characters to Messrs. Mansfield at the time the accounts 
were settled. I take it, that these two propositions are perfectly clear in law: 
First, that where the relation of attorney and client subsists, in questions of 


accounts between the parties the common rule does not prevail, and though the 
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party only alleges generally that the accounts are erroneous, the court will make a 
decree opening the accounts if sufficient cause is shown; and, secondly, that a 
solicitor to whom his client has given bonds or bills cannot produce those securities, 
and say, as a third person might, that they prove the existence of his debt. From 
the relationship in which the parties stood, and the alarm of this court lest by 
means of such relationship any undue influence should have been exerted, the 
solicitor is bound, irrespective of his securities, to prove the debt for which those 
securities were given. This latter position has been disputed, but it is now 
perfectly settled. 

The authorities upon the subject are not new to me, for I had occasion to 
consider them all, when I argued Lewes v. Morgan (5), before the House of Lords 
(sub nom. Morgan v. Evans (5)). That case, as to the pleadings, was a simple one; 
it was heard originally upon bill and answer; there was no proof of the errors 
specified in the bill, and the defendant did, in his answer, rely upon a settled 
account. The first decree was the ordinary one, directing a general account. 
The case appears in several reports. A complete history of the several transactions, 
which occurred in the case (except what is contained in 5 Pricr’s Reports, 42 et 
seq.), is to be found in the judgment of Str Wini1am ALEXANDER, C.B., in 3 YounNGE 
& Jervis’ Reports, 236 et seq. The account, which had been settled between 
the parties, was dated Feb. 14, 1777. It was a clear settled account, but it went 
for nothing, several of the judges saying that it would be absurd to treat the settled 
account as concluding the question between the parties. In that case there was 
not only the settled account, but there had been two references to arbitration and 
two awards made in pursuance of those references. Macponaup, C.B., in his 
judgment, says (5 Price, at p. 56): 

‘‘This is a case of attorney and client: an attorney has often been described 

as an officer of the court, and in that character responsible for the protection 

of his client from all acts which may prove detrimental to his interest. It is 
his duty to apprise him of the legal consequences of his actions; and he ought 
to be able to lay before the court, when called upon, a ready account of all their 
mutual transactions, and to be able to corroborate them by evidence, and the 
court may refer them to the Deputy Remembrancer.”’ 
On going through the several judgments, I find the learned judges treating the 
case as one for a general account. MacponaLp, C.B., says (ibid. at pp. 58, 59): 


‘‘On the ground, therefore, of complicated dealings and the confidential rela- 
tionship, in which the defendant stood as to the plaintiff, the unsatisfactory 
accounts delivered of the bills of costs, and all the other circumstances, we are 
of opinion that the several dealings and transactions between the plaintiff and 
defendant ought to be investigated and examined by the Deputy Remem- 
brancer.”’ 

Lorp REDESDALE says (ibid. at p. 88): 
“Tn taking this account, the master will consider how far the acceptances and 
bonds executed from time to time by Sir Watkin Lewes to Mr. C. Morgan, are 
conclusive evidence of the fact that the several sums of money alleged to have — 
been comprised in the several bonds, constituting £2,400, and for which the 
bond to that amount was given, were actually advanced. Now, I apprehend, 
that in the dealings and transactions of parties of this description, and when 
an account of those dealings and transactions has been ordered to be taken 
by the court, a person standing in the situation of solicitor, agent, general 
manager, and director, and having the whole concerns of the other party, and 
having made such other party execute instruments of this sort, which are 
therefore liable to suspicion, it becomes necessary not merely to rely on the 
instruments themselves, but to show that the advances were actually made; 
and the nature of this decree shows, that such was the original intention of the 
court. It directs the Deputy Remembrancer to take a general account of the 
dealings and transactions between these parties.”’ 


A 


A 
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Again, Lorp Expon is reported to have said (5 Price, at pp. 139, 140) (what, per- 
haps, is more strongly expressed in his Lordship’s judgment, as reported in 4 Dow, 
at p. 45): | 


“The decree of this court was founded on a bill, which prayed not only an 
investigation of the accounts said to have been settled, but of all dealings and 
transactions between the parties; and, therefore, the: object of that decree 
must have been to have required evidence to be given of the consideration of 
the bonds, or it would have been confined in its terms to the surcharging and 
falsifying particular accounts relating to particular securities. The principle 
in the case of Vaughan v. Lloyd (6) was, that securities taken from a client 
by an attorney for money proposed to be advanced by the latter are not 
conclusive evidence, as in other cases, of the consideration having been actually 
paid; for in all such cases it is incumbent on the attorney to show, that he 
acted as much for the advantage of his client as for himself.’’ 


Lorp RepespDALe in the same case again says (ibid. at p. 142): 


“This is the case of an attorney, who acts as general agent and legal adviser 
of his principal and client, obtaining his bond; he is, therefore, bound by a 
very strict rule of law to prove by other evidence the actual advance of the 
whole consideration. That principle was recognised in the case of Vaughan 
v. Lloyd (6).”’ 
I may say that every judge, as well as Lorp Expon and Lorp Repespatg, laid 
down the rule in the broadest terms, and when the case was before ALEXANDER, C.B., 
he stated the rule with the same latitude. He says (8 Y. & J. at pp. 238, 289): 


“The relative character, in which these parties stood with respect to each 
other, must not be forgotten for a moment in this case. The principle arising 
out of it is the foundation of all the most important decisions. The accounts 
between them having been found so confused and perplexed as to baffle every 
attempt at investigation, the tribunals had to consider on which party the 
burthen of proof lay, and on whom any loss, arising from any darkness in 
which they were involved, ought to fall. They have been of opinion, that in 
the situation in which John Morgan placed himself, he was bound to explain 
everything; that the mere production of documents, which in any other case, 
if he had been a stranger would have been sufficient prima facie evidence, 
and if unimpeached, conclusive evidence to establish his demand, proved 
nothing in this case for him.”’ 
Again, the same learned judge says (ibid. at p. 257) : 

‘“When the master was compelled in obedience to the orders of this court, 
and of the House of Lords, towards which I directed his attention, to reject 
entirely the £2,400 from the mortgage account, it became just and proper that 
he should inquire how far he could give Morgan’s representatives the benefit 
of it, in their personal and general account. In doing that he had to consider 
on what principles they were to have this benefit. His attention was neces- 
sarily turned to the principles on which the court had hitherto proceeded; he 
could not avoid discovering that both the inferior and superior court had acted 
upon the principle, that the documents signed by Lewes did not afford suff- 
cient evidence to establish a debt from Lewes to Morgan. 


What was done can 
rest upon no other foundation.”’ 


In Vaughan v. Lloyd (6), before Lorp Tuurtow, which is stated in Wharton v. 
May (7), Lorp THurLow was of opinion that a variety of deeds and settled accounts 
obtained from the plaintiff, should not be permitted to stand, but that the ater: 
dant should be put to prove the whole demand. It appears from the statement of 
that case that the plaintiff, who had a considerable estate, was much involved, and 
that the defendant, who was an attorney, undertook to assist him, and for that 
purpose made advances for him, unquestionably to a considerable amount. I+ also 
appeared that he from time to time had accounts settled upon foot of those 
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advances, and for the balances obtained mortgages or bonds from the plaintiff. 
Those accounts, and the securities, having been relied upon by the defendant, 
but successfully impeached as incorrect by the evidence of the plaintiff, Lorp 
THuRLOwW was clearly of opinion that they could not stand; and though it was 
insisted the decree should only go to surcharge and falsify, yet Lorp Tuurtow held 
that the transaction was so far impeached that he should go further and put the 
party to proof of actual payment. He says (5 Ves. at pp. 49, 50): 


“The defendant produced a mortgage and bonds for subsequent balances: if 
there was nothing to impeach them, prima facie, they were good evidence of 
the debt, but fraud was proved upon them; that the sums, for which he took 
securities, were not due; and then he was brought within Piddock v. Brown (8); 
for where a man is proved guilty of fraud in a transaction, I have a right to say, 
that receipt or security shall not operate against the party, because to a certain 
extent it is clearly fraudulent.”’ 


Although that was a case of actual fraud, yet the fraud spoken of must mean 
fraud in the view of this court, and as such it would extend to cases where doubts 
arise from the relation subsisting between the parties. Johnes v. Lloyd (9) is a 
case of the same nature. In Hickson v. Aylward (10) Str AntHony Hart threw 
out some doubt as to the correctness of, or found fault with, Lorp RrepESDALE’Ss 
judgment in Lewes v. Morgan (5) (5 Price, at pp. 78 et seq.), but it is much too 
late now for any judge to impeach the doctrine of Lewes v. Morgan (5). However 
oppressive it may seem, it cannot be stirred; it is so recognised, that no individual 
opinion of any judge, however eminent, can avail; it is a decision of the highest 
judicial tribunal, establishing and affirming a principle by which all courts are 
clearly bound. Sir AntHony Hart, in Hickson v. Aylward (10), also found fault 
with the decision in Johnes v. Lloyd (9). Again, I must say that I cannot concur 
in his observations, for that case appears to me to have been well decided. 

These authorities prove, that the law of this court is that a general charge lke 
that in this case is sufficient, and that as between a solicitor and his client, his 
accounts, though he may have securities, must be vouched, and the items in the 
account proved by receipts and evidence, independently of the instruments. A 
solicitor will not be allowed to say: ‘‘Here is a bill settled and admitted by you 
on a former occasion; disprove the debt, or any of the items, if you can.’’ The 
same rule as to a general charge was laid down in Matthews v. Wallwyn (11), 
where Lorp LoucHsorouGH, L.C., says (4 Ves. at p. 125): 


‘‘As to the question upon the account, admitting that a settled account is not 
to be opened, unless specific errors are pointed out, will this court permit an 
account to stand, where upon the face of the account the attorney admits 
that he has not given credit, and produced that state of his affairs, that the 
client was entitled to have. It is the business of the attorney to keep his 
client’s accounts.”’ 


But in truth, this rule does not require confirmation. 

The question I have now to consider is how this doctrine bears upon the present 
case, and for that purpose I must consider the exact bearing of the accounts 
themselves. But before I do so, it is necessary to observe upon a fact which is 
by no means calculated to lessen the jealousy with which the court must regard 
any transactions which may have taken place between the parties in this cause. 
It appears that, Mansfield having employed Lawless as his attorney, at a subse- 
quent period and at the suggestion of Lawless himself appointed him his “‘irre- 
vocable agent,’’ and upon that occasion executed a power of attorney authorising 
him to receive his rents. That power of attorney I thought it desirable to see, but 
it has not been produced; its non-production has been accounted for by Lawless 
in an affidavit in which he states that it was sent down to the quarter sessions 
on the occasion of a trial connected with the estate, and that it was upon that 
occasion mislaid or lost, and that it is now, though diligently searched for, not 
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forthcoming. I make no charge, neither do I desire to attach anything like 
culpable negligence to Mr. Lawless for the non-production of this instrument, 
but I am bound to remark that he should have been more careful of such a 
document—a document, from which he derived his authority to receive the rents 
and other moneys of his principal, and by which a very large portion of his 
duties had been defined. It was a document, too, of which he should have been 
careful in order that this court might know its nature. Under present circum- 
stances I am bound to believe that Mr. Lawless’ request was granted, and that 
the document executed was one purporting to constitute him the irrevocable agent 
and receiver of Mansfield. It is impossible not to see that this put Mansfield 
very much in the power of Lawless, and when I remember that some time after 
Mansfield became Lawless’ debtor, the latter continuing still to hold this uncon- 
trolled right of receiving all Mansfield’s rents, and the dividends on his bank 
stock, thus filling as regards him, at the same time, the three characters of 
creditor, attorney, and land agent, the case assumes a complexion, which im- 
peratively demands on the part of this court the most anxious jealousy in 
scrutinising the dealings and transactions between the parties. 

It seems that the first object which Mansfield proposed to accomplish by Mr. 
Lawless, as his attorney, was the raising a sum sufficient to enable him to pay off 
annuities (which, of course, pressed heavily upon him, he being but tenant for 
life), and thereby reduce the amount of interest payable upon the encumbrances. 
Certain letters were read in evidence to explain and justify Lawless’ conduct in 
respect to another branch of this case, which clearly show that Lawless did 
endeavour to obtain money on fair terms for that purpose. In one of those letters 
which bears date Sept. 7, 1824, he writes as follows : 


‘It gives me considerable uneasiness to think that the Royal Irish Insurance 
Co. decline giving you the money, after all the trouble I have gone to. They 
conceived that your bank stock amounted to £7,500, and that the rents now 
payable were £1,200 per annum. This rental is the presumed sum that would 
be payable to you on a renewal of one of the leases now out, and that the stock, 
to which you are entitled, is only £3,800, yielding £460 per annum. I am 
inclined to think that the present annuitants would be glad to continue in their 
present situation, if they were to be paid regularly, and that the arrears now 
due would be reduced from time to time. Your great object should be to 
avoid costs, by the filing of bills against you by those annuitants, and pro- 
curing receivers over your estate. I think I could induce Delany, Lynch, and 
Garstin to take part, and withdraw further proceedings, if I could promise 
them for the future regularity in the payment. I should, therefore, have no 
objection to make arrangements with them, if you appoint me irrevocably your 
agent to receive those rents; and I think Garstin and Douglass would reduce 
their interest on the arrears. By this arrangement you would save payment 
of interest on the arrears we were endeavouring to borrow. I leave Dublin 
on Thursday or Friday morning to receive Mr. Farrell’s rents, and shall be 
glad to hear from you in the meantime. Lattin gone, and would do nothing.” 


So the inducement held out to Mansfield to make the arrangement relative to the 
agency was that, if Mansfield appointed Lawless his agent, Lawless would be 
enabled to make advantageous terms with the annuitants. 

Then comes this letter of Oct. 23, 1824: 


‘"You may make your mind easy about Cruise, as I write to him this post 
to say that matters shall be settled on my return. With respect to Delany, I 
cannot see what harm it can do you his getting the rents, as they must be 
applied to his arrear of annuity. In my letter of the 14th I stated to you that 
I was offered the money at 6% per cent.; and by your letter I perceive you are 
desirous for me to close at that rate with the lender. TI read your letter to him, 
stating your compliance, but that you would only allow 6 per cent. clear of 
insurance. After much argument he struck to my terms; and on Monday 
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I am to meet his solicitor, at twelve, to make the necessary arrangement. I~ 
shall also write to Garstin and Lynch's solicitor, and trust that they will be con- 
vinced of our mutual anxiety to settle with them. By this last arrange- 
ment I have saved you £42 10s. annually. There is an insurance company 
here called the ‘London Life Association,’ established some few years, which, 
if I can so arrange it, would wish to have the insurance effected by the 
gentleman advancing you the money, as you will have to insure your life 
for £2,600. At the expiration of the fifth year the insured becomes a 
participator of the profits; and my friend, Mr. Barnewall, who has his life 
insured for £4,000, got, at the expiration of his fifth annual premium, an 
abatement of 6 per cent. on it, which abatement must even increase as the 
profits of the establishment are very great. You see how valuable a policy of 
this kind would become.”’ 


These letters clearly show, that at that time attempts were made by Lawless 
to obtain beneficial arrangements relative to the annuities; they were, however, in- 
effectual. It appears that the bill of costs for these abortive attempts to raise 
money, as furnished by Lawless, amounted to upwards of £460, off which a 
gross sum of £50 was agreed to be struck, leaving a balance of £410, so that a 
sum of £410 was thus added to the charges already on the estate. This may 
have been a very fair charge, but it was no doubt a large addition to the existing 
encumbrances, without any benefit. 

I now come to the consideration of the main question in this case: Can the 
accounts be opened or not? Upon this part of the case the argument took 
this shape. On the one hand, it was said that the decree must direct a general 
account, the effect of which would be to set aside all the accounts, while, on the 
other hand, it was contended, that the court ought not to go behind the 
accounts commencing April 3, 1834, but that all the accounts up to that period 
should be treated as stated and settled accounts, and as to the later accounts, 
though counsel admit they cannot support the accounts of 1838 and 1835, yet 
they say the account of 1836 should not be disturbed. That is, taking out the 
account of 1836, they are willing to submit to a general account of transactions 
from 1834, giving Mr. Mansfield liberty to surcharge and falsify the account of 1836, 
and all those prior accounts, in which errors have been shown to exist. 

The account No. 1, which begins in the year 1825, is signed, as settled accounts 
usually are, by both parties. At this time Mr. Lawless was in receipt of the 
rents of Mr. Mansfield’s estates. To this account it has been objected that 
certain sums, which were not due, are charged, and that from the manner in 
which the accounts were kept, interest being charged on the balances, Mr. Mansfield 
was not only charged with those sums, but made to pay interest at 6 per cent. 
per annum upon them. That those errors do exist in the account is not denied, 
but it is contended, that as in account No. 2 there is a mistake in favour of 


Mr. Mansfield sufficient to counterbalance those pointed out in account No. 1,’ 


the one error should be set off against the other, and the mistake in No. 1, be thus 
as it were purged. But this I cannot accede to. Admittedy there is something 
wrong in No. 1, and that error, whatever be its amount, has been carried into 
No. 2, and interest charged upon it. I must, therefore, consider the first account 
as impeached, and decline to entertain so mischievous a proposition as that of 
allowing, where accounts are impeached, an error in one to be set off against an 
error in another. The balance due at foot of account No. 1, was, as I before stated, 
brought into account No. 2, and, therefore, the balance of account No. 2 is 
erroneously made up, partly of the overcharges and partly of interest, and as 
Mr. Lawless took a bond for the balance due at foot of account No. 2, he in fact 
charged compound interest against Mansfield, and that too upon sums charged in 
account before they were actually due. 

It was said in argument that I could grant no relief as regards this transaction, 
thus closed by means of the bond, inasmuch as that bond, which was afterwards 
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assigned to a third person, was long since paid off, and does not form any part of 
the consideration for the mortgage, but I cannot accede to that argument. I am 
clearly of opinion that with regard to the errors I have pointed out relief can be 
given. Mr. Mansfield was regularly charged interest on the bond by Lawless 
in his accounts until he assigned it, and thenceforward Mr. Lawless brings in the 
interest on that bond as a payment made by him for account of Mr. Mansfield, 
thus continuing the error in the subsequent accounts. The error in the account 
No. 1, imported into the account No. 2, is but trifling, yet that does not prevent 
the operation of the general principle with respect to accounts, in which errors 
have been shown, for in Lewes v. Morgan (5), Lorp Represpate (5 Price, at p. 86) 
laid stress upon an item of 12s. 1ld., and said the principle equally applied 
whatever be the amount of the sum. In that proposition, I quite agree with him, 
for courts should in these cases, at all times, look to the value of the principle, 
and not to the minuteness of the sums, otherwise the check, which is thereby 
given to such transactions, would be very much lessened. 

[Tur Lorp CHANCELLOR examined other accounts, pointing out errors, and, deal- 
ing with one account, said:] I find that eighteen of twenty items which formed 
accounts No. 15 and No. 16, amounting to £466 and a fraction, are items intro- 
duced a second time into this account. This, it is alleged, was a mistake com- 
mitted by the clerk, who made out the account, and I am bound to believe it 
to be so, but while I give Lawless credit for not having intended any fraud, 
I must consider it as an instance of gross negligence, for, if this account had 
not been quarrelled with, the errors would never have been discovered. What 
shall I say of accounts which are relied upon as settled accounts, when in one 
of them I see eighteen items, amounting altogether to £466 4s. 7id., charged 
twice over, and that error never discovered by either party. Is it to settled 
accounts of this description, between parties standing in such relations towards 
each other as the parties here do, that I should be asked to attach any weight? 
I find the attorney negligent, the client careless, but the latter has some excuse, 
for he was a distressed man, and we all know that the last thing which a man, 
who is distressed, does, is to examine items. He looks only to results, to see 
what disposable funds he may have. Where, however, a man has a solicitor, 
paid for his services, who is also an agent paid to manage the property, as against 
that solicitor and agent, if he be also a creditor of his client and employer, the 
principal has a right to the same benefit from the attorney’s services that he 
would have had if he were dealing with a third person. What, then, should we 
say of a solicitor, who, when employed to settle accounts of his client with a 
third person, allowed eighteen items, amounting to £466 4s. 74d., to be charged 
twice against his client without remonstrance? It is, to say the least, a case of 
great negligence, quite sufficient to prove the existence of such a want of care on 
the part of Lawless as to lay those accounts open to much suspicion and bring 
them within the rule of the court. The result is that as to the first eleven accounts 
Mansfield must have liberty to surcharge and falsify, and the costs included in 
them must be taxed. There must also be a reference to the master to inquire 
whether interest was properly chargeable on advances made by Lawless, the master 
in doing so, to have regard to the circumstance that Lawless did not give Messrs. 
Mansfield credit for interest upon balances in their favour, when in his hands. As 
to the accounts from eleven to the close of the transaction, there must be a general 
account of all dealings and transactions between the parties. 

As to the mistake with regard to the double charge, it is but right to say that 
Lawless, as soon as he discovered the error, admitted the incorrectness in the 
account, and, in a notice served upon Mr. Mansfield’s solicitor, expressed his 
willingness to correct it in order to save any further expense. This was, no 
doubt, very creditable on the part of Mr. Lawless. It was such conduct ag I 
should have expected from a gentleman holding the respectable position which he 
does in his profession, but when it is thrown out that a person who thus acts 
should not afterwards have this error corrected at his expense, that in fact the 
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notice ought to have the operation of putting the parties in the same position as if 
the mistake had never been made, I do not concur in the suggestion. It is not 
in the power of a party against whom a bill such as the present has been filed 
relying upon certain errors in an account, from time to time, as he discovers 
mistakes, by serving notices upon his opponent expressing his willingness to 
correct them, to deprive the party of the benefit which the existence of those 
mistakes has given him, or to put his opponent in such a position as to render 
it prudent for him to stay his proceedings. 

[Hrs Lorpsurp referred to the evidence relating to the purchase, in 1830, by the 
plaintiff of an annuity granted by the defendant to one Kelly, and continued : | 
Can such a purchase stand? I think it is quite clear that Lawless continued until 
1836 to be an agent for the purpose of benefiting Mansfield by arranging with the 
annuitants. It has been said, in justification of Lawless, that there was nothing 
secret on his part in managing this transaction, and that Mansfield’s attention 
was repeatedly, at subsequent periods, drawn to the fact of the purchase, by the 
items on foot of the annuity in the accounts.. It is quite true that in several of 
the accounts, from the time of the purchase, if not in all, there appears this 
entry: ‘‘due to me as assignee of this charge,’’ so much. But how can I say 
that Mansfield ever looked at the items of the account? The facts connected with 
the eighteen items, which were doubly charged, and which Mansfield never dis- 
covered, shake my belief in any diligence on his part, and, although I see that 
there was on the face of this account the statement of Lawless being assignee, I 
ought to hesitate before I fix Mansfield with a knowledge of the fact. Besides, 
he was in the power of Lawless who was employed to obtain a reduction of the 
annuities. But there is much more in this transaction. Lawless not only 
receives the whole of the annuity from 1830 to 1838, but, in his final account in 
1838 with Mansfield he charges the whole sum which was fixed in the annuity 
deed to be paid for the re-purchase of the annuity, so that this agent for the 
purchasing up the annuities for the benefit of the Mansfields charges, not only the 
annuity, but also, not the money which he paid, but the sum which should have 
been paid had there been no treaty whatever with Kelly. This charge is sought 
to be disguised in the arrangement for the mortgage, for it is not stated to be 
money paid for the redemption of this annuity, but is with other sums, amounting 
in all £1,132 8s. 10d., put down as cash advanced for Mansfield’s use. 

The principle upon which this court acts in cases of this kind has been much 
argued, but it appears to me that the point is well settled. Reed v. Norris (12) 
has been referred to, but that case upon this point is not of much importance as it 
merely contains a statement—a very clear statement indeed—of the general rule 
that an agent cannot buy for his own benefit; that it is his duty, on behalf of his 
employer, to settle the debt on the best terms he can obtain; and, if he is employed 
for that purpose and is enabled to procure a settlement of the debt for anything 
less than the whole amount, it would be a violation of his duty to his employer, or 
at least would hold out a temptation to violate that duty, if he might take an 
assignment of the debt and so make himself a creditor of his employer to the full 
amount of the debt which he was employed to settle. In Cane v. Lord Allen (18), 
it was decided, that a purchaser of an estate, buying up a charge on it which the 
vendor was to satisfy, could not charge more for it than he actually gave. In 
Molony v. L’Estrange (14), an acquiescence for thirty years was not held a suffi- 
cient reason for refusing to set aside a purchase made by an agent. 

There is no doubt as to the law; the only difficulty is its application to each 
particular case. In Carter v. Palmer (15), a barrister who had been consulted 
about compromising an encumbrance on the estate of his client, and who after- 
wards, upon the compromise having been broken off, bought the very encumbrance 
relative to which he had been consulted, was not allowed to take advantage of the 
knowledge which he had acquired in his confidential situation, but was decreed to 
satisfy the encumbrance upon payment of the sum which he had himself given. 
The rule is a very simple one, and grounded upon this, that no man can serve 
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two masters. If a party undertake to act for another, he must act for his benefit, 
and cannot, in the same transaction, act for himself as a principal. What had 
Mr. Lawless to do with this annuity, unless as Mansfield’s agent? What ought 
he to have done as such agent? It was clearly his duty as such agent to have 
bought up the annuities at the smallest possible sum, and given to his employer the 
benefit of such purchase. 

It is said in extenuation, that if Lawless had not purchased this annuity, Mans- 
field would have been a greater loser than he would be, were Lawless now to have 
the full benefit of his purchase. It is impossible for me, sitting here and holding 
the balance evenly between the parties, to say what would have happened if 
Lawless had not bought the annuity. Better terms might have been made with 
Kelly, but, however parties may speculate upon this subject, I must, upon the 
facts before me, hold that Mr. Lawless was a trustee for Mansfield in this transac- 
tion, and that Mansfield is, therefore, entitled to the full benefit of it. There 
could be no safety for parties in their dealings, if this court were to act otherwise. 
Is it not strange that it never struck Lawless, that the reduction, which in his 
opinion it would have been but fair and reasonable for Lynch to adopt in 1836 
as to his annuity, ought, with still more justice and propriety, to have been adopted 
by himself with respect to the annuity which he himself had bought up for less 
than what was originally paid for it. I do not desire to impeach the moral 
character of Lawless in this transaction. I state these facts to show that when a 
man is placed in a situation in which his duty and his interest are opposed, the 
former generally yields to the latter. But this court is bound to compel the party 
who has so acted to sacrifice his own interest, and to perform his duty. 

The question then remains as to the terms upon which relief is to be given 
as to this annuity. It is said, on the one side, that I am to consider Lawless 
as a trustee for Mansfield from the commencement, and, viewing him as such, I 
am to treat the sum paid by him to Kelly for this annuity as so much money 
advanced at the time by Lawless for Mansfield’s use, and, accordingly, credit him 
for that sum, with interest upon it from the date of the assignment; and then 
I am to debit Lawless with the half yearly gale [periodic payment] of the annuity 
so as, in the first place, to pay the interest on the sum advanced, the surplus from 
time to time to be applied in liquidating the principal. On the other side, they 
contend that Lawless is entitled to receive and have credit for the gales of the 
annuity which accrued to, and were received by, him from 1830 to the date of 
the mortgage, in lieu of interest upon the principal sum paid by him for the 
purchase of the annuity, and that the account as between him and Mansfield 
is only to be altered by striking off the difference between the sum actually paid 
to Kelly, and that charged by him as against Mansfield in the account upon foot 
of which the mortgage was taken. I do not think that either of those modes affords 
the true principle upon which the account ought to be adjusted. It has often struck 
me that this court places a cestui que trust, where a breach of trust has taken place, in 
a better situation than if no such violation of trust had occurred. Although it to a cer- 
tain extent is unavoidable, yet, in my mind, this court, where a cestui que trust is 
about to derive the benefit of the trustee’s purchase, should rather exert itself to make 
a fair arrangement between the parties than adopt the extreme rule which the agent’s 


conduct would, perhaps, at first suggest, and by which no small injustice is done to the 


party who has made the purchase. It seems to me that it would be just on my part to 
mete out to Lawless the same measure of justice which he himself thought might 
with fairness be meted out to Lynch in similar circumstances, yet not exactly 
similar circumstances, for while Lawless stood in a position, which created a 
duty on his part with respect to his dealings with Mansfield, Lynch owed him no 
duty. He was not his agent; he was not his attorney; but he was at full liberty 
to deal with Mansfield for his own benefit. I shall allow Lawless the £825 which 


he paid for this annuity, with interest at 6 per cent. from the time of the advance 
which was the rate of interest charged in the ordinary dealings between fia 


ae 


= parties, and against the amount, I shall set off the total amount of his receipts 
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on foot of the annuity. The effect of that will be that all the accounts in which 
the annuity has been introduced must be altered by striking it out, as well as the 
interest which may have been added to the charges so made on foot of the 
annuity. 

The only remaining question is that relative to the mortgage, the subject-matter 
of the original bill. As to that, there certainly was not, as I have already stated, 
that care and proper protection thrown round Mansfield, which there ought to have 
been by one standing in the relation of Lawless. That mortgage was composed 
of the following items: first, a sum of £8,612 alleged to have been due on foot of 
certain accounts—as to that sum I have directed that those accounts, upon foot 
of which it is claimed, should be opened, and, therefore, the mortgage so far can 
only stand as a security for the balance which shall ultimately appear on foot 
of those accounts. The next item for which the mortgage was given is a sum 
of £859 4s. 5d., which includes the £466 4s. 74d. that was twice charged against 
Mansfield, and that item, therefore, must be struck out. The next item is 
£646 6s. 9d., for costs. This is a conjectural sum, the amount of costs unascer- 
tained at the time, and, of course, those costs must be taxed, and I shall reserve, 
until the return of the report, all questions as to the validity of the mortgage 
as a security for the costs contained therein, and the right to charge interest upon 
the said costs from the date of the said mortgage. The last item in the account 
is a sum of £1,182 8s. 10d., and this is put down as cash advanced to Mansfield. 
In point of fact, it was not so, for it appears that the only sum paid in money 
upon the execution of the deed, was a sum of £2 10s. Upon looking at the 
schedule to the agreement it seems that this sum of £1,132 8s. 10d. was, instead 
of being cash, a sum made up in this manner: £923 Ils. 6d. is first charged 
for the re-purchase of Kelly’s annuity, a sum which, after the decision I have 
made relative to it, cannot be treated as a specific sum, but must be subject to 
the account, which I have directed. Then come certain sums composed of interest, 
but upon what is not disclosed in the deed, and some small items for advances to 
Mr. Mansfield’s children. I cannot but remark that the recital in the agreement, 
contemporaneous with the deed, evidently shows a desire to keep out of sight 
the real nature of the £923 Is. 6d., for it is there put down as cash advanced to 
pay debts, and no reference is made to the annuity. I must repeat that, if a 
solicitor will take a security from his client without the intervention of another 
solicitor, he is, at least, bound to state the real facts and nature of the transaction. 
The result is that the particular sums, for which the security has been taken, are 
all and each of them struck at through the accounts, which I have been com- 
pelled to direct. What difference may be made in the accounts I know not; I by 
no means say that a large sum will not be found due to Lawless upon these accounts, 
and that his mortgage will not stand as a security for such sum. At present I 
shall not dispose of the costs of this suit. Were I to do so now, I should make 
Lawless pay all the costs hitherto incurred, beyond what would be reasonable in a 
common foreclosure suit. But, as-I shall have all the facts much more fully 
before me on the coming back of the report, I defer the decision of that point till 
then. 


Bill in first cause dismissed. 
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WELLESLEY v. WELLESLEY AND OTHERS 


[Lorp CuanceLLor’s Court (Lord Cottenham, L.C.), November 27, 28, 30, 1839] 


[Reported 4 My. & Cr. 561; 10 Sim. 256; 9 L.J.Ch. 21; 4 Jur. 2; 


41 E.R. 218 
B ] 


Annuity—Payment—Enforcement—Charge on land—Property acquired after 
contract to pay annuity—Enforcement against land. 
Specific Performance—Contract—After-acquired property—Covenant to charge 
annuity on after-acquired land. 
By articles of separation, dated June 21, 1834, and entered into between 
C husband and wife the husband covenanted that on or before Feb. 1, 1835, he 
would by, inter alia, a charge on freehold estates in Kngland or Wales secure 
the payment to a trustee for the wife of an annuity of £1,000. In December, 
1834, the husband obtained a power of charge over certain estates, but he 
failed to charge the annuity on those estates on the ground that the wife’s 
trustee was not competent to indemnify him against payment of his wife’s 
D debts, as was provided by the articles. On a demurrer to a bill filed by the wife 
against the trustees of the husband’s estates it was to be assumed that, as 
stated in the bill, the purchase of the lands in December, 1834, was to enable 
the husband’s covenant to be performed and to be in part performance of the 
- covenant. 
Held: on the true construction of the articles they amounted to a contract 
Esto charge the annuity on such lands as the husband had power to charge on 
Feb. 1, 1835; the property acquired by the husband in December, 1834, was 
after-acquired property, but the court would enforce a contract to charge 
subsequently acquired property; and, therefore, the articles were enforceable 
against the lands acquired in December, 18384. 


EF Notes. Considered: Mornington v. Keane (1858), 2 De G. & J. 292. Referred 
to: Langton v. Horton (1842), 11 L.J.Ch. 299; Wilson v. Wilson (1848), 1 H.L.Cas. 
588; Trevor v. Hutchins (1897), 76 L.T. 1838. 


Cases referred to: 
(1) Prebble v. Boghurst (1818), 1 Swan. 309; 1 Wils. Ch. 161; 86 E.R. 402, L.C.: 
20 Digest (Repl.) 523, 2355. 
G (2) Lyde v. Mynn (1833), 1 My. & K. 683; Coop. temp. Brough. 128; 39 E.R. 
839, L.C.; 44 Digest (Repl.) 117, 955. 
(3) Deacon v. Smith (1746), 3 Atk. 823; 26 E.R. 988; 20 Digest (Repl.) 522, 
2345. 
(4) Metcalfe v. Archbishop of York (1835), 6 Sim. 224; 4 L.J.Ch. 154; 58 E.R. 
u 577; athrmed (1836), 1 My. & Cr. 547; 6 L.J.Ch. 65, L.C.; 35 Digest (Repl.) 
5938, 2654. 
(5) Tooke v. Hastings (1689), 2 Vern. 97; 28 E.R. 671; 20 Digest (Repl.) 522, 
2336. 
(6) Lewis v. Madocks (1803), 8 Ves. 150; 32 E.R. 810, L.C.; subsequent pro- 
ceedings (1810), 17 Ves. 48, L.C.; 44 Digest (Repl.) 115, 947. 
I (7) Freemoult v. Dedire (1718), 1 P.Wms. 429; 24 E.R. 458; 85 Digest (Repl.) 
S07, 867. 
(8) Roundell v. Breary (1704), 2 Vern. 482; 2 De G. & J. 319, n.; 23 E.R. 909; 
20 Digest (Repl.) 817, 549. 


Also referred to in argument: 
Williams v. Lucas (1789), 2 Cox, Eq. Cas. 160; 30 E.R. 78; 35 Digest (Repl.) 
S07 7-269. | 


Gardner v. Marquis of Townshend (1815), Coop.G. 801; 35 E.R. 566; 40 Digest 
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Ravenshaw v. Hollier (1834), 7 Sim. 3; 58 E.R. 738; on appeal (1885), 4 L.J.Ch. 
119, L.C.; 85 Digest (Repl.) 307, 265. 

Berrington v. Evans (1839), 3 Y. & C.Ex. 884; 160 E.R. 751; 85 Digest (Repl.) 
GOT, eek | 

Acton v. Woodgate (1833), 2 My. & K. 492; 8 L.J.Ch. 88; 89 E.R. 10382; 5 
Digest (Repl.) 1259, 10,100. 

Re Ship Warre, Re Robinson, Clarkson and Parker, Re Sharps (1817), 8 Price, 
269, n.; 22 Digest (Repl.) 836, 3576. 

Burn v. Carvalho (1834), 7 Sim. 109; 58 E.R. 777; 5 Digest (Repl.) 765, 6551. 

Rose v. Page (1829), 2 Sim. 471; 57 E.R. 864; 85 Digest (Repl.) 628, 2918. 


Demurrer of the defendants, John Wright and John Greenly, to a bill filed by the 
plaintiff Helena Wellesley by which she sought a decree that her husband, the 
defendant W. P. T. L. Wellesley, should charge an annuity which he had agreed 
to pay her on certain property, and ancillary relief. 

In June, 1834, the plaintiff and her husband, having agreed to separate, articles 
of separation, dated June 21, 1834, were prepared in two parts, one of which was 
executed under the hand and seal of Mr. Wellesley and the other under the hands 
and seals of the plaintiff and the defendant Colonel Paterson, her father. ‘The 
articles recited that in consequence of differences which had arisen between the 
husband and the wife they had agreed to live separate and apart from each other, 
and went on to provide : | 


‘‘For the purpose of making an annual provision for the said Helena Welles- 
ley, from Nov. 14 last past (all debts contracted by her to the said November 
14 having been paid by the said W. P. T. L. Wellesley), and in consideration 
of the covenant hereinafter contained on the part of the said Thomas Paterson, 
he the said W. P. T. L. Wellesley doth hereby for himself, his heirs, executors, 
and administrators, covenant and agree with the said Thomas Paterson, his 
executors and administrators, that he the said W. P. T. L. Wellesley shall and 
will pay, or cause to be paid to William Lawrence Bicknell, of Lincoln’s Inn 
Square, the solicitor of the said Helena Wellesley, the sum of £1,000; that is to 
say, £500 part thereof, on or before July 1 next, and the further sum of £250 on 
Sept. 1 next, and the further sum of £250, residue of the said sum of £1,000, 
on or before Nov. 14 next, such several sums of money to be paid by the said 
William Lawrence Bicknell to the said Helena Wellesley, for the sole and 
separate use and benefit of the said Helena Wellesley; and that the receipts 
of the said Helena Wellesley, or of such person or persons as she shall or may 
appoint to receive the same, shall, notwithstanding the coverture of the said 
Helena Wellesley, be effectual discharges for the money in such receipts 
expressed to be received. And these presents also witness, that for the pur- 
pose of making a provision for the said Helena Wellesley, from and after the 
said Nov. 14, 1834, and during the then remainder of her life, and in con- 
sideration of the covenant hereinafter agreed to be entered into by the said 
Thomas Paterson, he the said W. P. T. L. Wellesley doth hereby for himself, 
his heirs, executors, and administrators, further covenant and agree with the 
said Thomas Paterson, his executors and administrators, that he the said W. P. 
T. L. Wellesley shall and will, on or before Feb. 1, 1835, well and effectually, 
either by a charge on freehold estates of inheritance to be situate in England 
or Wales, or by an investment of an adequate sum of money in some of the 
stocks or funds of Great Britain, or by the best means which may then be 
in his power, secure the payment to the said Thomas Paterson, his executors or 
administrators, during the life of the said Helena Wellesley, of an annuity of 
£1,000 of lawful money of Great Britain, in equal quarterly portions, on 
Feb. 14, May 14, Aug. 14, and Nov. 14 in every year; the first quarterly payment 
of the said annuity to be paid on Nov. 14, 1834. And it is hereby agreed that the 
said Thomas Paterson, his executors or administrators, shall stand possessed 
of or interested in the said annuity, in trust for the said Helena Wellesley, 
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for her sole and separate use and benefit.... And it is hereby further agreed, 
that upon the said annuity of £1,000 being so secured as aforesaid, such deeds 
shall be executed, by all necessary parties, for carrying into effect this agree- 
ment, and the intention of the parties expressed in these presents, with such 
covenants and agreements on the part of the said W. P. T. L. Wellesley, for 
permitting the said Helena Wellesley to live separate and apart from him, as if 
she were a feme sole and unmarried....And these presents further witness, 
that in consideration of the premises, he the said Thomas Paterson doth hereby 
for himself, his heirs, executors, and administrators, covenant and agree with 
the said W. P. T. L. Wellesley, his executors and administrators, in manner 
following, that is to say, that if the said sum of £1,000 shall be paid by the 
said W. P. T. L. Wellesley, in pursuance of the covenant or agreement for 
that purpose hereinbefore contained, then and in such case, he the said W. P. 
T. L. Wellesley, shall not be liable or obliged to pay any debt or debts con- 
tracted by the said Helena Wellesley since April 26 last, or for the main- 
tenance, support, lodging, wearing apparel, or other expences of the said 
Helena Wellesley from the day of the date hereof, to the said Nov. 14, 1834, 
or to pay any debt or debts which shall be contracted by the said Helena 
Wellesley, at any time or times after the date of this agreement, and prior to the 
said Nov. 14, 1834; and that the said Thomas Paterson, his heirs, executors or 
administrators, shall and will at all times hereafter keep indemnified the said 
W.P.T. L. Wellesley, his heirs, executors, and adminstrators, and his and their 
estates and effects, against all such debts as shall or may be so contracted as 
aforesaid; and also against all costs, charges, damages, expences, actions, suits, 
claims, and demands which the said W. P. T. L. Wellesley, his heirs, executors, 
or administrators, or his, or their estates or effects, shall or may pay, sustain, 
incur, or become subject or lable to, for or by reason or on account of the main- 
tenance, support, lodging, clothing, or other expences of the said Helena Welles- 
ley during such time as aforesaid, or for or by reason or on account of any such 
debt or debts as have been, or shall or may be so contracted as aforesaid, or for 
or by reason, or on account of any act, deed, matter, or thing in anywise relating 
thereto, except such costs, charges, damages, expences, actions, suits, claims, 
and demands, as may be occasioned by or through the neglect or default of the said 
W. P. T. L. Wellesley. ...”’ 


By a disentailing deed, of Dec. 13, 1834, freehold hereditaments, situate in the 
counties of Essex, Southampton, and Hertford, of which, subject to large encum- 
brances, Mr. Wellesley was tenant for life with remainder to his eldest son in tail, 
were conveyed by the father and son to such uses as they should jointly, within 
three calendar months, in manner therein mentioned, appoint, with remainder to 
the use of the defendants, Wright and Greenly, in fee, upon certain trusts declared 
by another indenture, being the deed of Dec. 15, 1834. By a deed of Dec. 15, 
1834, the father and son, in exercise of the power, appointed the hereditaments to 
the defendants, Wright and Greenly, in fee, upon trust to raise, by mortgage or 
sale, the sum of £462,000, of which they were to stand possessed, upon trust, 
after payment of costs, to redeem certain annuities, and then to pay certain judg- 
ment debts due from the father, certain charges upon the estates comprised in the 
deed, and charges upon estates in Ireland, Yorkshire, and Wiltshire, and then to 
pay the residue for such purposes as Mr. Wellesley should, by deed or instrument in 
writing, appoint, and in default of and subject to any such appointment, to pay 
the same to Mr. Wellesley, his executors, administrators, or assigns, for his or their 
own absolute use and benefit. It was declared that if the trustees should, at any 
time previously to the complete execution of the trusts, have ascertained or been 
satisfied that there would eventually be an ultimate surplus or residue of the 
£462,000, which would be applicable according to the appointment, or for the 
benefit of Mr. Wellesley, then it should be lawful for them to pay, advance, and 


apply so much of the £462,000 as should, for the time being, be ascertained to be 
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the amount of such ultimate surplus or residue, or any part thereof, in such 
manner, according to the direction or appointment, or for the benefit, of Mr. Welles- 
ley. Subject thereto, the trustees were to stand seised of the estates, upon such 
trusts as Mr, Wellesley and his son should jointly appoint, and, in default of and 
Subject to such joint appointment, should pay the rents to Mr. Wellesley for his 
life and after his death should stand seised of the estates in trust for his son, in 
fee-simple, if he should survive him, but if the son should die in his lifetime, then 
in trust for the son in tail male, with remainder to Mr. Wellesley in fee. 

On Feb. 1, 1835, Mr. Wellesley had, and he still had, power well and effectually 
to charge the annuity of £1,000 upon the interest secured to him in the surplus 
of the before-mentioned sum of £462,000, and also upon a charge of £31,731 5s. 
agreed, by the indenture of Dec. 15, 1834, to be kept up for his benefit, and upon 
the estate limited to him in the lands comprised in that indenture, and by exercise 
of the power reserved by that indenture of appointing and creating a yearly rent- 
charge of £1,500 in favour of the plaintiff. 

The bill charged that the plaintiff was entitled to have the annuity effectually 
charged by the best means which were, on Feb. 1, 1835, or had since been, in the 
power of Mr. Wellesley, at the election of the plaintiff, and that Mr. Wellesley then 
had, and still had, in his power, the means of charging the annuity on freehold 
estates of inheritance in England, in manner before mentioned. ‘The bill further 
charged that the arrangement effectuated by the indentures of Dec. 13 and 15, 
1834, was entered into by Mr. Wellesley for the purpose of providing for him 
the means of securing the annuity of £1,000 for the plaintiff, and in part per- 
formance of the agreement of June 21, 1834. 

The bill stated that of the sum of £462,000, the sum of £260,000 had been raised 
and duly applied towards the redemption of the annuities and discharge of the 
debts and liabilities mentioned in the indenture of Dec. 15, 1834, and that Mr. 
Wellesley and his son, and the trustees Wright and Greenly, confederating to- 
gether, instead of raising so much of the residue of that sum as was necessary for 
the purpose of redeeming and satisfying the residue of the before mentioned 
annuities, debts, and liabilities, and securing the plaintiff’s annuity, had already 
raised some considerable sums of money, and were about to raise other con- 
siderable sums of money, upon the security of the charge of £462,000, and 
of Mr. Wellesley’s interest in the lands and hereditaments, and had applied 
the sums so raised to or for, or permitted the same to be received by, Mr. 
Wellesley, and threatened and intended to pay or apply the sums so to be 
raised, to or for, or to permit the same to be received by, Mr. Wellesley. The 
plaintiff alleged that Wright and Greenly had paid or applied, to or for, or permitted 
Mr. Wellesley to receive, the rents and profits of the lands in England, in deroga- 
tion of her rights. She said that Mr. Wellesley pretended that he was not bound 
specifically to perform the articles of separation, alleging that Colonel Paterson 
was not a person of sufficient substance to indemnify him, according to the 
covenants contained in the articles, but that Mr. Wellesley’s solicitors had repre- 
sented to her (the plaintiff’s) solicitors that Mr. Wellesley would specifically per- 
form the contract contained in the articles of separation if two responsible persons 
became trustees of the plaintiff’s annuity in the stead of Colonel Paterson, and if 
they entered into the covenants into which it was agreed by the articles that 
Colonel Paterson should enter. Accordingly, the plaintiff had prevailed upon the 
defendants Casamajor and Hart to become such trustees and to enter into such 
covenants, they were fully responsible persons, Colonel Paterson was willing to 
retire, and Mr. Wellesley’s solicitors had approved of Casamajor and Hart as trus- 
tees in Colonel Paterson’s stead, but Mr. Wellesley had neglected and refused to 
pay the arrears of the annuity, and to execute such a charge as was contracted for 
by the articles of separation. 

The bill prayed that Mr. Wellesley might be decreed to perform the articles of 
agreement, on his part, the plaintiff being ready and willing, and thereby offering, 
and the defendant Paterson, or, if required by Mr. Wellesley, the defendants, 
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Casamajor and Hart, being ready and willing, specifically to perform the articles on 
their part, and that, if necessary, a receiver might be appointed to get in, without 
prejudice to the prior incumbrances, all sums of money which had arisen or 
might arise from the rents of the before-mentioned hereditaments and from any 
securities or security already effectuated upon the same. To this bill the 
defendants Wright and Greenly demurred. 


Wigram and Toller for these defendants, in support of the demurrer. 
Jacob, Richards and Willcock for the plaintiff, in support of the bill. 


LORD COTTENHAM, L.C.—This is a demurrer by two of the defendants, who 
are trustees of property over which Mr. Wellesley obtained a power of charge in 
December, 1834; and the question is whether the bill states such a case, as against 
them, as entitles the plaintiff, according to her own statement, to a decree against 
them at the hearing, the defendants asserting that the plaintiff has no title as 
against them. 

The title of the plaintiff is under articles of separation in which, for such con- 
siderations as the law considers sufficient in such cases, Mr. Wellesley contracts 
that he will, on or before Feb. 1, 1835, well and effectually, by a charge on freehold 
estates of inheritance, or by investment in the funds, or by the best means which 
may then be in his power, secure an annuity of -£1,000 to his wife. It appears 
that at the time at which this covenant was entered into, Mr. Wellesley was only 
tenant for life of certain estates. In Dec., 1834, an arrangement took place 
between him and his son, by which, according to the statement of the bill, he 
obtained a power of jointuring his present or any future wife to the extent of 
£1,500 per annum, and a right to the surplus, after paying certain charges and 
encumbrances, of a sum of £462,000 which was to be raised upon the estates. 
The bill states that he has been applied to and has refused to carry into effect 
the agreement, alleging that his refusal arises from the incapacity of the trustee, 
Colonel Paterson, to indemnify him against the debts of the wife. Then it states 
that it had been proposed on the plaintiff’s part that two other gentlemen who are 
defendants on this record should be appointed as trustees in Colonel Paterson’s 
stead, and it further states a letter from the solicitors of Mr. Wellesley in answer 
to that proposition, accepting the proposition and stating that they will prepare the 
necessary deeds. The bill then states that the defendants, under the arrangement 
of 1834, were trustees of the estates, and that Mr. Wellesley has refused, and still 
refuses, to pay the arrears of the annuity and to execute such charge as was con- 
tracted for by the articles, and that the defendants, the trustees, were trustees of 
the sum of £462,000 which was to be raised out of the estates, and applied in 
discharge of certain charges and encumbrances, the surplus being paid to Mr. Wel- 
lesley. There was, therefore, in the event of the prior charges not being sufficient 
to exhaust the fund, a surplus which would come to Mr. Wellesley. The bill 
alleges that the trustees, instead of applying the £462,000 according to the trust 
deed, were about to raise part of it for Mr. Wellesley, and to create a further charge 
for the benefit of Mr. Wellesley. The bill, therefore, states a covenant and part 
performance, there being a statement in the bill that the agreement of December, 
1834, had been entered into by Mr. Wellesley, for the purpose of enabling him to 
secure the annuity of £1,000, and in part performance of the contract of June, 
1834. Therefore, there is a covenant to charge lands on a certain day; the purchase 
of lands before that day, for that purpose, and in part performance, and a promise, 
after the lands acquired, to effect the charge, and a refusal to do so and acts 
tending to defeat the security so acquired and promised to be charged. 

If, at the hearing, these facts being proved, the court will have no power to make 
any decree except that Mr. Wellesley do perform his contract and no power to act 
upon the land, then the demurrer must be allowed, but if the court can act upon the 
land, then the defendants, the trustees of the land are properly made defendants, 
and the demurrer must be overruled. In that case, according to the plaintiff’s 
showing, she will have a decree against them. If there be a contract for sale, and 
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the vendor proceeds so to deal with the property as to incapacitate himself from 
performing his contract, this court will act upon the property, and legislative 
provisions now exist, enabling this court, in certain cases, to exercise this jurisdic- 
tion with more effect. In Prebble v. Boghurst (1), while it was still uncertain 
whether the agreement affected the lands in question, Lorp Expon did not doubt 
the jurisdiction of the court to appoint a receiver. If the plaintiff in this case 
should obtain a decree against Mr. Wellesley establishing her title to have the 
annuity charged upon the property of which the defendants demurring are trustees 
for him, can it be doubted that the court would act upon such property for the 
purpose of enforcing this equity? If so, the defendants, as trustees, are necessary 
parties for that purpose. The only ground upon which the defendants could con- 
tend, with success, that they are improperly made parties to the bill would be to 
establish either that the bill must be dismissed against Mr. Wellesley, or that the 
decree against him can only be against him personally, and that the court would 
have no power to affect the property in question. That comes to this, that the 
court, being of opinion that Mr. Wellesley was bound to give effect to his contract 
and to charge the annuity upon the property of which the defendants are trustees 
for him, must confine itself to a personal decree against him for that purpose and 
could not make any decree against the trustees, but it is clear that the moment the 
court declares such right in the plaintiff, these defendants will, at all events, become 
trustees for the plaintiff to that extent. 

In Lyde v. Mynn (2), a husband had convenanted to charge an annuity, granted 
to a third person, upon all such property as, in the event of his wife’s decease, he 
should become entitled to by virtue of her will or otherwise, and, he having, under 
her will, acquired an annuity vested in trustees, the party with whom the 
covenant had been made filed a bill and obtained a decree against the husband and 
his trustees, to carry this covenant into effect. I have not, therefore, been able 
to see how it was possible—supposing the plaintiff’s bill to state a case for a 
decree against Mr. Wellesley—that these defendants could say that they were not 
properly made parties to this suit, and that there is such a case stated against 
Mr. Wellesley, eannot be disputed. 

That this court will grant a specific performance of an agreement for a grant of 
an annuity cannot now be questioned, and this agreement appears to me to con- 
tain within itself all that is necessary to give it legal validity, but, if this court is to 
execute the agreement, it must do so according to the terms of it. The terms 
are, on a day certain, to charge the annuity on lands, or on an investment of stock, 
or by the best means in his power. I think it quite immaterial, for the present 
purpose, whether this gave to the husband an option, or whether he has other 
lands besides those vested in these defendants, upon which he can now charge the 
annuity, because the bill alleges that he refuses to charge it in any manner, and this 
court will not permit him, under the pretence of exercising an option, to evade the 
performance of his contract. In Deacon v. Smith (8) there was an option, but it 


did not prevent the court from acting upon the one alternative. The property 


acquired, by the arrangement of December, 1834, must be considered as sub- 
sequently acquired property, but that contracts to charge property subsequently 
acquired will be enforced, is sufficiently established. Lyde v. Mynn (2) and the 
cases upon which that decision was founded are conclusive upon that subject. The 
contract is not to purchase lands for the purposes of the agreement, but one alterna- 
tive is to charge lands in February, 1885, and at that time Mr. Wellesley had a 
power of charging lands. It is the same as a contract to charge such lands as he 
might have at that time, and, if so, such was Metcalfe v. Archbishop of York (4) 
and Lyde v. Mynn (2), and such was Tooke v. Hastings (5). In Lewis v. Madocks 
(6), a contract, upon marriage, to settle all personal estate of which the husband 
might become possessed during the coverture was enforced against an estate he had 
purchased, in part, with personal property so acquired. 

Being, therefore, of opinion that the contract, as stated in the bill, must, upon 
the case stated, be enforced against Mr. Wellesley, and that to effect that object, 
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A the court will act upon the estates which he had a power of charging in February, 
1835, and of which the defendants are trustees for him, I think that this demurrer 
must be overruled. 

My opinion being founded upon the construction I put upon these articles of 
separation—that they amount to a contract to charge the annuity upon such lands 
as the husband had power to charge in February, 1835—and, I being also of opinion 

B that the defendants are trustees of the property which he had at that time power 
so to charge, and that this court will, therefore, by its decree, if necessary, secure 
to the plaintiff the annuity, so contended for, out of the property so vested in the 
defendants, I do not think it necessary to discuss the ground upon which I am 
informed the vice-chancellor overruled this demurrer, or the doctrine of Freemoult 
v. Dedire (7), where the contest was with the covenantor’s creditors upon a general 

C covenant to settle lands of a certain value which was not enforced during the lfe- 
time of the covenantor, except to observe that that case does not appear to be so 
much at variance with Roundell v. Breary (8) as seems to have been supposed, 
because, in the latter case, the covenant was, on a certain day, to settle lands of a 
certain value, and the Lord Keeper thought it created a lien upon the land of which 
the covenantor was then seized. In that respect Roundell v. Breary (8) much 

D more resembles the present, and that case is relied upon by Lorp Harpwicke in 
Deacon v. Smith (8). 


Demurrer overruled. 


MORTIMER v. SHORTALL AND ANOTHER 


0 [Lorp CHANCELLOR’s Court IN IreLanp (Sir Edward Sugden, L.C.), April 28, 
1842] 


[Reported 2 Dr. & War. 363; 1 Con. & Law. 417] 


Mistake—Document—Rectification—Mistake must be mutual—Proof by parol 
evidence—Corroboration by documentary evidence—Rectification of lease. 
GC To enable the court to order the rectification of a document on the ground 
of mistake, the mistake must be the mutual mistake of both parties. A mis- 
take on one side may be a ground for rescinding, but not for correcting, a con- 
tract. 
There is no objection to correcting a deed by parol evidence where there is 
anything in writing beyond the parol evidence to go by, but where there is 
H nothing but the recollection of witnesses, and the defendant by his answer 
denies the case set up by the plaintiff, the plaintiff appears to be without a 
remedy. The evidence need not be all one way, there may be a conflict, but 
there must be such a preponderance as satisfies the court. 
Circumstances in which a lease ordered to be rectified on the ground of 
mutual mistake by the lessor and the lessees. 


Notes. As to rectification of documents on the ground of mistake, see 26 Hats- 
BURY'S Laws (8rd Edn.) 902 et seq.; and for cases see 35 Dicest (Repl.) 185 et seq. 


Cases referred to: 
(1) Marquis of Townshend v. Stangroom, Stangroom v. Marquis of Townshend 
(1801), 6 Ves. 328; 31 E.R. 1076, L.C.; 85 Digest (Repl.) 148, 350. 
(2) Owen v. Foulkes, cited in 6 Ves. at p. 630, n. 


(3) Alexander v. Crosbie (1835), L. & G. temp. Sugd. 145; 85 Digest (Repl.) 151, 
*184, 
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Bill filed to rectify a lease dated Oct. 9, 1840, made between the plaintiff, John 
Mortimer, and the defendants Michael and John Shortall. 
The bill stated that the plaintiff, being seised for the term of his life of part of 


the lands of Ballylarkin consisting of two denominations, one called the White- 


house Quarter containing 84 acres, and 14 perches, and the other, called the Lower 
Marm, or White’s Park, containing 52 acres, 2 roods, and 24 perches, amounting 
in the whole to 186 acres, 2 roods, and 16} perches, entered into a verbal agree- 
ment with the defendants, in consideration of a fine of £569 17s. 21id., at a rent of 
£1 12s. Ojd. per acre, to demise the same for the term of plaintiff's life, excepting 
and reserving out of same, two fields, called the Bowling Green and Church field, 
containing about 6 acres, 2 roods, and 16} perches. The lease, which bore date 
Oct. 9, 1840 (and was prepared by Mr. Benjamin Barton, as the agent of all 
parties), was made between the plaintiff, of the one part, and the defendants, of the 
other part, and witnessed that the plaintiff, in consideration of the sum of 
£569 17s. 21d., did demise 


‘all that and those, that part of the lands of Ballylarkin, called the White 
House Quarter, bounded, ete., containing about 84 acres, and 14 perches, Irish 
plantation measure, and also all that part of the lands of Ballylarkin, called 
the Lower Farm, or White’s Park, bounded, etc., containing about 52 acres, 

_ 2 roods, and 24 perches, Irish plantation measure, all subject to a survey, 
situate in the county of Kilkenny, to hold unto the defendants, their heirs, 
executors, administrators, and assigns for the life of the plaintiff and any other 
term he might then have in the lands, at the yearly rent of £1 12s. Old. per 
acre, and so in proportion for roods and perches, the same to be paid on 
every May 1, and Nov. 1.” 


The lease contained provisions for protecting the defendants against the head rent 
payable by the plaintiff, and giving them a power, in the event of their land being 
obliged to pay more of the head rent than their own reserved yearly rent, of enter- 
ing upon part of the lands of Ballylarkin, then in the possession of one John Hall, 
a tenant of the plaintiff’s, and distraining for such sum as they should be obliged 
to pay over and above the reserved yearly rents. By a deed of attornment of the 
same date as the lease John Hall attorned to the defendants, and agreed to pay to 
the head-landlord, every half-year, the sum of £45 2s. 8d.; and if he should neglect 
so to do, then that the defendants might enter upon, and distrain the lands so 
demised to him. In this latter deed the lease to the defendants was recited, as a 
demise of 


‘‘all that and those, that part of the lands of Ballylarkin, containing about 
130 acres, Irish plantation measure, bounded and described as therein, to hold 
for the term of the life of the plaintiff, or for any longer term he then had of 
said lands, at the yearly rent of £208 4s. 2d.”’ 


The bill charged that, notwithstanding the agreement that the two fields were to 
be excepted, Barton, from a mistake and through inadvertence in preparing the 
lease, included the two fields therein, and that from the circumstances of the gross 
quantity of the two denominations not having been inserted, but only the detailed 
quantity of each respectively, the excess in the quantity demised did not attract the 
attention of the parties, particularly as it was understood, both previous to and at 
the time of the execution of the lease, that said two fields were not intended to be 
demised. A day or two after the execution of the lease, possession of the farms was 
given to the defendants, and that on that occasion the plaintiff mentioned the 
reservation of the said two fields, distinctly saying: ‘‘Remember these are the two 
fields I am keeping, the Bowling Green and Church field,’’ and that the defendants 
did not in the slightest degree dissent therefrom. 

The defendants, by their answer, denied that there was any stipulation or reserva- 
tion agreed upon between them and the plaintiff respecting the two fields, or that 
such reservation formed part of the agreement between them. They alleged that 


H 
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the fields were never intended to be excepted, and that there was not any mistake 
in the lease. They admitted that in the deed of attornment by Hall, and the 
agreement of Oct. 17, 1840, the lease was recited as containing but 1380 acres, but 
alleged that their attention had never been particularly called to this, and that 
even if it had been, no precise objection could have been made by them because at 
the time, although the lands were demised to them and described precisely and 
specifically with metes and bounds, yet they did not know at the time what were 
the acreable contents which were so demised as in the lease they were stated to be 
subject to a survey, and, according to a survey recently made, which included the 
two fields, contained 134 acres and 24 perches of Irish measure. With respect to 
the expressions made use of by the plaintiff on the occasion of the delivery of 
possession to the defendants, they denied that the plaintiff had upon that occasion 
expressly or at all mentioned, or alluded to, the exception or reservation of the two 
fields in the manner in the bill mentioned, to them or either of them, or within 
their hearing, but they admitted that about half an hour after having obtained 
formal possession of the demised lands, the plaintiff pointing his finger, used the 
words: ‘‘I keep that and that,’’ without mentioning any field, or intimating to the 
defendants, what he intended, and they stated, that they were not aware of what 
the plaintiff meant thereby, and, therefore, did not dissent therefrom. 

The evidence of Mr. Barton was to this effect. He stated that he was employed 
by both the plaintiff and the defendants in September, 1840, and got instructions 
to prepare a lease of part of the lands of Ballylarkin; that the plaintiff had entered 
into a verbal agreement whereby he agreed to demise to the defendants, in con- 
sideration of a fine of £569 17s. 21d., and a yearly acreable rent of £1 12s. O04d., 
the two denominations as hereinbefore stated, and containing what was supposed 
to be 180 acres, after deducting therefrom the two fields, the Church field and 
Bowling Green, which were supposed to contain six acres, two roods, and sixteen 
perches, or thereabouts; and that the defendants had full knowledge of the fact, 
and were perfectly satisfied, that the two fields were to be reserved by the plaintiff, 
and not to be included in the lease, no matter what their acreable contents might 
be. The lease was prepared in a great hurry, in consequence of the lands being 
under eviction for non-payment of rent and close upon the last moment for redeem- 
ing them; the fine was to be applied in payment of the rent and costs of ejectment. 
He further stated that he prepared the lease and also the deed of attornment from 
Hall; that he adopted the general description of the lands and did not insert any 
exceptions, for at the time when the parties gave witness the description of the 
parcels he was under the impression that the two fields were not included; that he 
was specially instructed by all parties to insert in the demise the parts of the said 
lands excluding therefrom the aforesaid two fields, and their being included in the 
general description was mere inadvertence; that it was upon the supposition that 
the two fields were excluded that the rent was calculated at £1 12s. 04d. per acre 
on 180 acres, and upon that supposition, the calculation of two-thirds of the half- 
year’s gale of said rent in the said lease mentioned was made at £69 8s. 14d.; and 
that he had prepared a draft of lease which was laid before counsel on behalf of the 
defendants, and some alterations were made therein, both by themselves and their 
counsel. 

With regard to the terms of the agreement before the execution of the lease, the 
parol evidence in the cause established the case, stated by the bill, that the fields 
were to be reserved. One witness, Ryan, deposed that he was present when the 
agreement was made; that on the plaintiff’s representing that the Church field and 
Bowling Green contained seven acres, one of the defendants addressed himself to 
the plaintiff, and said: 


‘Recollect that if the Church field and Bowling Green do not contain seven 
acres, you must be content with it and not go outside of them to make seven 
acres.’’ 


To that the plaintiff assented. This witness further stated, that when possession 
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was delivered up to the defendants, the plaintiff addressed himself to both the 
defendants, and said: 


‘Gentlemen, I am giving you possession of these lands, except the Church 


field and Bowling Green, and Moylan’s House. I am retaining these to 
myself.”’ 


It appeared in evidence likewise that the heap of manure, one of the subjects of the 
agreement of Oct. 17, 1840, which was upon the White House quarter in the 
field next the Bowling Green, was removed by the plaintiff into the Bowling Green, 
and that the defendants were present, and made no objection thereto. 


Monahan and George for the plaintiff. 
Serjeant Warren, Pigot and O’Donnell for the defendants. 


SIR EDWARD SUGDEN, L.C.—In this case I am called upon to rectify a lease, 
principally upon parol evidence, but not entirely so, because, both on the face 
of the lease itself and of certain other written documents which have been proved 
in the cause, there appears sufficient, I think, to establish the existence of the 
mistake sought to be rectified. orp Enpon laid it down in Marquis of Townshend 


v. Stangroom (1) (6 Ves. at p. 334), and I do not remember that any judge ever 
found fault with the proposition, 


‘“that it must never be forgot to what extent the defendant, one of the parties, 
admits or denies the agreement.”’ 


To this I fully accede, and shall always be prepared to act according to that rule. 

The case stands thus upon the evidence. At the opposite side of the road 
from the fields in question stood a house, and part of the estate annexed to it in the 
occupation of the plaintiff, and exactly opposite to the entrance gate to the house 
and grounds there was a gate opening from the road into one of the fields in 
question. These fields being thus situated, it is not unlikely that they would have 
been reserved. It is sworn that the parties were pushed for time, and this is not 
at all improbable inasmuch as, there being a large sum due for an arrear of head- 
rent, an ejectment for non-payment of rent served, and the time for redemption 
on the eve of expiring, it was intended that the sum which the defendants were to 
pay as the consideration for the lease should go in liquidation of this arrear and 
thereby save the forfeiture of the plaintiff’s interest. The same solicitor, a 
Mr. Barton, acted for both parties, and this case proves the wisdom of Lorp 
ELpon’s suggestion in Owen v. Foulkes (2) that the same solicitor should never 
be employed on both sides. Great mischief is occasioned by it, and, generally 
speaking, much trouble is the sure result. The agent swears in the most distinct 
and unequivocal terms that the agreement was for a lease of the two farms ‘‘con- 
taining what was supposed to be 180 acres, after deducting therefrom the two 
fields.’”’ He states positively that he was directed to exclude from the demise the 
two fields ‘‘and that their being included in the general description was mere 
inadvertence.’’ One of the defendants’ witnesses, it is true, states that at the 
time of the treaty there was no stipulation entered into with regard to the fields, 
nor any allusion made by any of the parties relative to the fields upon that occasion. 
But the evidence of the solicitor directly contradicts this and is perfectly distinct 
on the point; and it is hardly possible to conceive, that he could have been mis- 
taken. He is, moreover, corroborated by the admission of the defendants in their 
answer, which shows that something must have passed. If, therefore, parol 
evidence alone was sufficient, the case would be decidedly in the plaintiff’s favour. 

Tt seems obvious how the mistake arose. Both the demised farms were described 
by their external boundaries, the two fields in question were included within these 
boundaries, and when the lands in the lease were demised by the old boundaries, 
the solicitor, who prepared the lease, omitted to except the fields. This was not 
an unlikely mistake to occur, and from the mode in which the lease was filled up 
it was not probable that the mistake would be discovered, for though the quantity 
of acres in each of the denominations separately was stated, yet the aggregate of 
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acres demised is not given, and thus the attention of the parties was led away from 
the total quantity which was demised. 

Is the evidence conclusive? I must be certain that there has been a mistake, 
and that the mistake is such as ought to be corrected. I do not mean to say that 
the evidence must be all one way, or that there must not be any conflict; there 
must, however, be such a preponderance, as will satisfy my mind. When you look 
at the lease the sum total of the acreage is not stated, but the whole farm is demised 
at a given rent per acre, and there was to be a survey to ascertain the acreage. 
This shows what the error is, and perfectly satisfies my mind on the point, for when 
the portion of the rent, two-thirds of the half year’s gale, payable on the first 
gale day, is stated, it is calculated at a certain proportion of the gross rent, and as 
the rent per acre is given, if you calculate the number of acres from that given 
portion of the entire rent, it will be found that 130 acres result as the quantity 
of ground demised. This, too, is the quantity appearing upon all the other written 
documents, for in the deed of attornment from Hall to the defendants, which is of 
the same date as the lease, the demise to the defendants is recited as being 


‘‘of all that and those that part of the lands of Ballylarkin, containing about 
130 acres Irish plantation measure.”’ 


Again, the agreement of Oct. 17 states that the plaintiff had set to the defendants 
‘130 acres of the land of Ballylarkin by indenture of lease, bearing date Oct. 9 
instant.’’ How can all this be now reconciled with the larger claim of the 
defendants? 

When possession was delivered, there was, according to the evidence of one 
witness, Ryan, an express reservation of the two fields and of a house belonging 
to a tenant, Moylan. This is stated in the bill, and the defendants, by their answer 
to this charge, show that there is great colour for the plaintiff’s case. They admit 
that the plaintiff said: ‘“‘I keep that and that,’’ but they go on to say that they 
did not know his meaning, and did not inquire. This appears to me to be in- 
credible. ‘The defendants’ counsel endeavour to explain this. The plaintiff might 
have alluded, it is said, to the house and grounds on the other side of the road of 
which he did retain possession. But, if this were the true explanation, the 
defendants would, no doubt, have made that case by their answer. Again, posses- 
sion of these fields was clearly never delivered to the defendants. I think the 
plaintiff’s evidence has established that a mistake has occurred and I find so much 
of admission in the defendants’ answer that there has been this mistake as relieves 
me from the difficulty which I should otherwise have had. I agree with the pro- 
position, as laid down by the defendant’s counsel, that I must be satisfied that 
there was a mistake on both sides, for I cannot otherwise rectify this lease. <A 
mistake on one side might be a ground for rescinding a contract, but never could 
be relied on as a reason for taking from a man what he thought he was to get under 
his agreement. In this case the evidence to the extent I have stated it is conclu- 
sive. 

There is, besides all this, an act of the party in reference to the manure, which 
is worth all the declarations that could be made. Every one knows that on a 
demise the crops and manure on the farm will not pass unless there be an express 
provision to that effect. In this case they were overlooked, and there was no 
provision in the lease reserving a right to the plaintiff to carry them away. The 
plaintiff, it was true, might have brought his action to recover them. However, the 
right was conceded on the part of the defendants, and the plaintiff, with the know- 
ledge of the defendants, incurred considerable expense in removing a large heap 
of manure from the general farm to one of the very fields which the defendants 
now say were intended to be demised to them. If such were the case, and these 
fields were not still wholly the plaintiff's own property, it was utter folly in the 
plaintiff to have thus acted. — 

As to the rule of law, I adhere to what I have already laid down in Alexander v. 
Crosbie (3). There is no objection to correct a deed by parol evidence when you 


234 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


have anything in writing beyond the parol evidence to go by. But where there is’ 


nothing but the recollection of witnesses and the defendant by his answer denies 
the case set up by the plaintiff, the plaintiff appears to be without a remedy. 
Here I am not acting upon parol evidence alone. The documents in the cause, 
and the subsequent transactions, corroborate the parol evidence, and leave no doubt 
in my mind, as to a mistake having been made. 

The only thing which remains is as to the costs. The whole fault lay originally 
with the landlord; the lease was prepared, not as it ought to have been, by his 
instructions, and by his solicitor; on the other hand, the defence set up by the 
defendants was not an honest one, I shall, therefore, give no costs. 


Order for rectification. 


COOCH AND ANOTHER v. GOODMAN 


[Court oF QuEEN’s Bencn (Lord Denman, C.J., Patteson, Williams and Cole- 
ridge, JJ.), January 18, February 5, 1842] 
[Reported 2 4).B.-580; 2 Gali-& Dav. 159; 11 L.d.Q.B: 225; 
6 Jur. 779; 114 E.R. 228] 
Corporation—Proceedings by—Action in name of corporation—Maintenance by 
individual members. 
Where an action is maintainable by and in the name of a corporation, as, 
e.g., an action for breaches of covenant contained in a lease granted by the 
corporation, it cannot be maintained by individual members of the corporation. 


Deed—Effect—Person executing deed bound by contents—Effect of non-execution 
by other party. 

A deed is the deed of every person who executes it and takes effect against 
him according to its purport although the other party or parties to the deed 
have not executed it. ? 

Deed-—-Sealing—One seal for several persons—-Seal impressed by each person— 
Impression by one person with authority or in presence of all—Seal appearing 
on deed as that of each party. 

Where several persons are parties to a deed it is not necessary that they 
should each seal the deed separately. One seal may serve as a seal for 
several persons, provided that each of them impresses it himself or one, with 
proper authority or in the presence of all, impresses it for all. But it must 
appear by the deed, and profess, to be the seal of each party. 


Notes. Referred to: Doe d. Marlow v. Wiggins (1848), 4 Q.B. 367; Pitman v. 
Woodbury (1848), 8 Exch. 4; Doe d. Landsell v. Gower (1851), 17 Q.B. 589; 
Wheatley v. Boyd (1851), 7 Exch. 20; Maugham v. Sharpe (1864), 17 C.B.N.S. 
443. 

As to the entity of a corporation, and its seal, see Hantspury’s Laws (8rd Edn.), 
vol. 9, pp. 9 et seq.; and for cases see 13 Dicesr (Repl.) 182 et seq. As to sealing 
a deed and the effect of non-execution by one party or some parties, see ibid., vol. 
11, p. 348, p. 856; and for cases see 17 Dicesr (Repl.) 214-216, 232-237. 


Casés referred to: 
(1) Ball v. Dunsterville (1791), 4 Term Rep. 318; 100 E.R. 1038; 17 Digest 
(Repl.) 215, 142. 
(2) Lord Lovelace’s Case (1632), W.Jo. 268, 270; 82 E.R. 140, 141; 17 Digest 
(Repl.) 215, 141. 
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A (8) Berkeley v. Hardy (1826), 5 B. & C. 355; 8 Dow. & Ry.K.B. 102; 4 
L.J.0.8.K.B. 184; 108 E.R. 182; 17 Digest (Repl.) 228, 287. 
(4) Cardwell v. Lucas (1836), 2 M. & W. 111; 2 Gale, 203; 6 L.J.Ex. 52; 150 
E.R. 691; 80 Digest (Repl.) 466, 1083. 
(5) Rose v. Poulton (1881), 2 B. & Ad. 822; 1 L.J.K.B. 5; 109 E.R. 1348; 17 
Digest (Repl.) 286, 386. 
B (6) Soprani and Barnardi v. Skurro (1602), Yelv. 19; 80 E.R: 14; 17 Digesy 
(Repl.) 236, 390. 


Also referred to in argument: 
Webb v. Russell (1789), 8 Term Rep. 393; 100 E.R. 639; 31 Digest (Repl.) 471, 
5972. 
Clement v. Henley (1648), 2 Roll. Abr. 22 (F. 2); 17 Digest (Repl.) 236, 385. 
Foster v. Mapes (1590), Cro. Eliz. 212; 1 Leon. 824; Owen, 100; 78 E.R. 468; 
30 Digest (Repl.) 466, 1082. 
Petrie v. Bury (1824), 8 B. & C. 853; 5 Dow. & Ry.K.B. 152; 3 L.J.0.8,K.5, 
29; 107 E.R. 764; 12 Digest (Repl.) 35, 116. 
Green v. Horne (1694), 1 Salk. 197; Comb. 219; 91 E.R. 177; 17 Digest (Repl.) 
D 239, 419. 
Lord Southampton v. Brown (1827), 6 B. & C. 718; 5 L.J.0.S.K.B. 253; 108 E.R. 
615; 17 Digest (Repl.) 2389, 425. 
Frontin v. Small (1726), 2 Ld. Raym. 1418; 2 Stra. 705; 92 E.R. 423; 17 Digest 
(Repl.) 228, 284. 
Richardson v. Gifford (1834), 1 Ad. & El. 52; 3 Nev. & M.K.B. 3825; 3 L.J.K.B. 


E 122; 110 E.R. 1127; 30 Digest (Repl.) 415, 582. 
Wilson v. Woolfryes (1817), 6 M. & S. 841; 105 E.R. 1270; 21 Digest (Repl.) 322, 
786. 


Knipe v. Palmer (1760), 2 Wils. 180; 95 E.R. 725; 80 Digest (Repl.) 457, 979. 
Beale v. Sanders (1887), 8 Bing.N.C. 850; 3 Hodg. 147; 5 Scott, 58; 6 L.J.C.P. 
283; 182 E.R. 638; 30 Digest (Repl.) 498, 1377. 
Fr Sussex and Sidney College (Master, etc.) v. Davenport (1747), 1 Wils. 184; 95 
E.R. 563; 13 Digest (Repl.) 198, 131. 


Action for breach of covenant in a lease. 

The declaration stated that on Mar. 25, 1831, by a certain indenture made 
between J.G.D., E.G., H.V.H., and the plaintiffs, of the one part, and the 
defendant, of the other part, J.G.D., E.G., H.V.H., and the plaintiffs demised to 

G the defendant, his executors, etc., certain tenements and premises, to be held from 
Oct. 11, 1830, for the term of ten years at a certain rent payable by him to them. 
The defendant for himself, his heirs, executors, and administrators, covenanted 
with J.G.D., E.G., H.V.H., and the plaintiffs to keep the demised premises in 
good condition and repair, and to yield them up in good condition and repair at the 
end of the term. The defendant entered on the property and was possessed thereof 

H until Oct. 11, 1840, when the demise was determined. During the continuance of 
the demise and before the commencement of the suit, J.G.D., E.G., and H.V.H. 
died. The breach of covenant alleged was that the defendant did not maintain and 
yield up the premises in good condition and repair. 

The indenture was set out on oyer and appeared to be made between the 
‘Reverend J.G.D. clerk, vicar of Newport Pagnell and master of the hospital there 

I long since founded, by the name of Queen Anne’s Hospital’, E.G., H.V.H., and 
the plaintiffs ‘‘(governors of the said hospital), of the one part,’’ and the defendant 
of the other part. It was witnessed that ‘‘they the said master and governors’’ 
demised, etc., reserving ‘“‘unto the said master and governors and their successors”’ 
all timber with a right of passage for ‘‘the said master and governors and their 
successors,’’ the defendant paying rent ‘‘unto the said master and governors and 
their successors, or their receiver.’’ The defendant covenanted with ‘‘the said 
master and governors and their successors,’’ at all times during the term to pay 
rent ‘‘unto the said master and governors and their successors, or their receiver,”’ 
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and bear all manner of taxes imposed upon the demised premises, ‘‘or upon the said | 


master and governors or their successors’’ in respect thereof, and to yield up the 
premises in good repair ‘‘into the hands, and quiet possession of the said master 
and governors and their successors’ at the end of the term, and not to assign 
‘without the licence and consent in writing of the said masters and governors or 
their successors under their common seal.’’ The ‘‘said master and governors, for 
themselves and their successors,’’ covenanted with the defendant, among other 
things, against disturbance ‘‘by the said master and governors or their successors 
for the time being,’’ with a proviso that, in certain cases, it should be lawful ‘‘for 
the said master and governors or their successors’ to re-enter. ‘‘In witness 
whereof the said master and governors have hereunto affixed their common seal, 
and the said D. Goodman hath hereunto set his hand and seal, the day and 
WiGUE. vs urs. 

The defendant entered on the demised premises and remained in possession for 
the term of ten years. The plaintiffs alleged that he had failed to keep the 
premises in good repair and so to yield them up at the end of the term. 


F’, Robinson for the plaintiffs. 
W. H. Watson for the defendants. 


Cur. adv. vult. 


Feb. 5, 1842. LORD DENMAN, C.J., delivered the following judgment of the 
court.—This was an action of covenant brought by the plaintiffs as survivors of 
three other persons for the breach of certain covenants in a lease. The defendant 
set out the whole deed upon oyer, and pleaded (i) non est factum, and (ii) that the 
indenture was not signed by the plaintiffs and the deceased persons, or any agent 
of them, nor was there any demise put in writing and signed by them or their 
agent. The plaintiffs demurred specially. 

The indenture, as set out on oyer, professes to be made between James George 
Durham, clerk, vicar of Newport Pagnell, and master of Queen Anne’s Hospital 
there, and four other persons by name (two of them being the plaintiffs), described 
as governors of the hospital, of the one part, and the defendant, of the other part. 
It is thereby witnessed that the master and governors have demised and do demise; 
the covenants by the defendant are made to and with the said master and governors 
and their successors; and the covenants by the lessors are by the said master and 
governors for themselves and their successors. The indenture concludes in these 
words: 


‘In witness whereof the said master and governors have hereunto affixed 
their common seal, and the said Daniel Goodman hath hereunto set his hand 
and seal the day and year first above written.’’ 


It appears, therefore, by the record that the lease in question is made by a 


corporation, and, if so, no action can be maintained upon it in the names of the | 


present plaintiffs, and the defendant is entitled to our judgment upon that ground. 

It is, however, said that, as the names of the members of the supposed corpora- 
tion are mentioned in the indenture, those persons as individuals may be considered 
as parties to the indenture notwithstanding the form of the covenants and of the 
concluding clause in cujus rei testimonium, and both sides, on the argument, 
agreed that no such corporation really existed. We do not agree to this view of the 
case, but we will proceed to consider the questions which arise, supposing it to be 
the correct view. 

[His LorpsHip then dealt with a point raised whether it was necessary that a 
lease under seal should also be signed. Now, by s. 78 of the Law of Property 
Act, 1925, where a person executes a deed he must sign it, sealing alone not being 
deemed sufficient. His Lorpsuip continued:}] It is curious that the question 
should now for the first time have arisen in a court of law, and perhaps as curious 
that it is not necessary now to determine it, for it appears by the indenture, as set 
out on oyer and thereby become part of the declaration, that it was not sealed 
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by the plaintiffs. It is true that one piece of wax may serve as a seal for several 
persons, if each of them impresses it himself, or one for all by proper authority or 
in the presence of all, as was held in Ball v. Dunsterville (1) following Lord Love- 


lace’s Case (2), but then it must appear by the deed, and profess, to be the seal 


of each, whereas here the seal appears by the deed, and professes to be, the seal 
not of individuals but of a corporation. Therefore, without determining what is 
the proper construction of the Statute of Frauds, we see by this record that the 
indenture was not executed by the plaintiffs and the deceased, which raises the 
principal question intended to be argued, namely, whether, notwithstanding 
the want of such execution, they can sue the defendant, who has executed, for 
breaches of covenant. . 

In discussing this question the covenants must be taken to have been made by 
the defendant to and with the plaintiffs and the deceased, which takes this case 
out of the authority of Berkeley v. Hardy (8). It is also distinguishable from 
Cardwell v. Lucas (4), on the one hand, and from Rose v. Poulton (5), on the other 
—from the first because that was an action by the assignee of a supposed reversion 
whereas, the lease not having been executed by the lessor, no interest passed by 
it to the defendant and there was no reversion expectant upon it which could be 
assigned; from the latter because in that case the covenants were in gross, un- 
connected with any interest in land and in no way incident either to the possession 
of or reversion in another thing. In other respects Cardwell v. Lucas (4) is similar- 
to the present case, for there, as here, it appeared by the record that the defendant 
had entered and enjoyed the premises for the whole of the term mentioned in the 
indenture, and the court, in giving judgment, by no means exclude the supposition 
that that circumstance might have sustained the action if it had been between the 
immediate parties to the deed. Neither does Soprani and Barnardi v. Skurro (6) 
exclude such supposition, for that was an action of assumpsit and the consideration 
had clearly failed, though it must be admitted that the report of the decision lays 
the law down broadly that, if the lessor does not execute a lease, no interest passes, 
and the deed is void, and the covenants, as covenants, void also. It should, how- 
ever, be observed that a covenant, being under seal, does not by law require any 
consideration to support it, and though an illegal consideration may be shown 
and will vitiate it, and, if a consideration be stated on the face of a deed, a 
different one may be proved in order to raise a legal defence, yet a mere failure of 
consideration which once existed may have no more effect than a total want of 
consideration in the first instance. Several cases are cited in Comyns.’ Diagst tit. 
Covenant (I’.) to show that under circumstances a failure of consideration will 
prevent an action of covenant from being maintainable, and we are by no means 
prepared to deny this proposition. But in the present case there has not been 
any such failure, and, therefore, we are of opinion that the case comes within the 
general rule laid down in Comyns.’ Dicrest Fait, C. 2, and the cases there cited, 
viz., that, if one party executes his part of an indenture, it shall be his deed 
though the other does not execute his part. 

On the whole, therefore, we are of opinion that the want of execution by the 
plaintiffs is no answer to this action, but, as before stated, we cannot fail to see 
upon this record that the demise is apparently by a corporation, and, as we 
cannot judicially notice that no such corporation exists, we are of opinion that the 
action is brought by the wrong parties, and that the defendant is entitled to our 
judgment. 


Judgment for defendant. 
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DOBELL v. HUTCHINSON AND ANOTHER 


[Court or Kina’s Bencn (Lord Denman, C.J., Littledale, Patteson and Williams, 
JJ.) May 4, 6, 27, 1835] 


[Reported 3 Ad. & El. 855; 1 Har. & W. 394; 5 Nev. & M.K.B. 251; 
4 L.3.K.B. 201; 111 E.R. 448] B 


Sale of Land—Contract—Memorandum—Note signed by, and binding on, one 
party—Subsequent note binding other party—Note containing terms of con- 
tract or referring to writing containing them. 

By s. 4 of the Statute of Frauds, 1677: ‘‘No action shall be brought. . . 
upon any contract for sale of lands, tenements, or hereditaments... unless C: 
the agreement upon which such action shall be brought, or some memorandum 
or note thereof, shall be in writing and signed by the party to be charged 
therewith ...”’ 

Where, on a sale of land, a contract or memorandum or note thereof in 
writing exists which binds one party, any subsequent note in writing, signed 
by the other party, is sufficient to bind him, provided it contains either in D 
itself the terms of the contract or refers to a writing which contains them. 


Sale of Land—Misdescription—Leasehold property—Extent—Avoidance of con- 
tract—Not matter for compensation. 
On the sale of a lease of a tavern it was stated in the particulars that the 
premises were held for a term of which 28 years were unexpired at a rent 
of £55 a year, and that the property offered for sale comprised ‘‘on the ground fq 
floor a commodious bar [and] a small yard.’’ One of the conditions of sale 
was that, if any mistake should be made in the description of the property 
or any other error should appear in the particulars of the estate, such mistake 
or error should not annul or vitiate the sale, but compensation should be made, 
the amount to be settled by arbitration. It appeared that the yard was not 
comprehended in the property held for the term at £55 a year, but was held by PF 
the vendor from year to year at an additional rent, and that its use was essential 
to the enjoyment of the property leased for the twenty-three years. It did not 
appear that the vendor knew of the defect. After the day named in the con- 
ditions for completing the purchase, and before action brought by the purchaser 
for the return of money paid by him as a deposit, the vendor obtained from 
the owner of the freehold of the yard a lease of it for the term for which the (G¢ 
lease of the tavern had to run and offered it to the purchaser. 
Held: the yard being proved to be an essential part of the premises, the 
mistake in its description was clearly not matter of compensation, but was 
sufficient to avoid the contract. 


Notes. Section 4 of the Statute of Frauds was repealed by the Law of Property - 
Act, 1925, but was re-enacted by s. 40 of that Act (20 Hatssury’s Srarutes (2nd H 
Edn.) 500). 

Approved: Ridgway v. Wharton (1857), 6 H.L.Cas. 238. Distinguished: Mat- 
thews v. Baxter (1873), 28 L.T. 669. Considered: Peirce v. Corf (1874), L.R. 

9 Q.B. 210; Cave v. Hastings (1881), 7 Q.B.D. 125. Referred to: Thomas v. 
Brown (1876), 45 L.J.Q.B. 811; Re Fawcett and Holmes (1889), 42 Ch.D. 150; I 
Re Timmins v. Moreland St. Property Co., [1957] 3 All E.R. 265. 

As to the memorandum of a contract for the sale of land and the avoidance of 
the contract through misdescription of the property, see 84 Hatspury’s Laws (8rd 
Edn.) 207-210, 250-255, and 827, 828. For cases see 40 Digest (Repl.) 21 et seq., 


104 et seq., 271-277. 
Cases referred to: 
(1) Boydell v. Drummond (1809), 11 East, 142; 103 E.R. 958; 12 Digest (Repl.) 
138. § 20. 
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(2) Richards v. Porter (1827), 6 B. & C. 487; 9 Dow. & Ry.K.B. 497; 5 
L.J.0.8.K.B. 175; 108 E.R. 512; 12 Digest (Repl.) 151, 962. 

(3) Champion v. Plummer (1805), 1 Bos. & P.N.R. 252; 127 E.R. 458; 12 Digest 
(Repl.) 161, 1029. 

(4) Wheeler v. Collier (1827), Mood. & M. 123; 40 Digest (Repl.) 28, 126. 

(5) Saunderson v. Jackson (1800), 2 Bos. & P. 288; 126 E.R. 1257; 12 Digest 
(Repl.) 155, 991. 

(6) Allen v. Bennet (1810), 8 Taunt. 169; 128 E.R. 67; 12 Digest (Repl.) 156, 
998. 

(7) Jackson v. Lowe (1822), 1 Bing. 9; 7 Moore, C.P. 219; 180 H.R. 4; 12 Digest 
(Repl.) 157, 1000. 


C Also referred to in argument : 


Sherwood v. Robins (1828), 3 C. & P. 889; Mood. & M. 194; 172 E.R. 447, N.P.; 
40 Digest (Repl.) 115, 891. 

Goss v. Lord Nugent (1888), 5 B. & Ad. 58; 2 Nev. & M.K.B. 28; 2 L.J.K.B. 127; 
110 E.R. 718; 12 Digest (Repl.) 398, 3082. 

Duke of Norfolk v. Worthy (1808), 1 Camp. 337, N.P.; 12 Digest (Repl.) 610, 
4718. 

Thomson v. Miles (1794), 1 Esp. 184; 170 E.R. 822, N.P.; 40 Digest (Repl.) 268, 
2237. 

Harington v. Hoggart (1830), 1 B. & Ad. 577; 9 L.J.0.S.K.B. 14; 109 E.R. 902; 
1 Digest (Repl.) 520, 1536. 


Rule Nisi calling on the plaintiff to show cause why a nonsuit should not be 
entered, or why the damages awarded to him should not be reduced, in an action 
brought by him against the defendants for the return of money paid or money had 
and received, and on an account stated. 

The first count in the plaintiff's declaration charged that on June 11, 1832, the 
defendants put up for sale by public auction certain premises stated and repre- 
sented by them to 


‘‘consist of a valuable leasehold public house, or small tavern, known as the 
Aberdeen Arms... held for a term of which twenty-three years were un- 
expired at Lady Day then last past, at the low rent of £55 per annum... to 
comprise on the ground floor a commodious bar...a small yard and wash- 
house, . .. ete.,"’ 


subject to conditions among which were that the highest bidder should be the pur- 
chaser, that the auction duty should be paid in equal moieties by vendor and pur- 
chaser, that the purchaser should immediately pay a deposit of £20 per cent., in 
part payment of the purchase-money, into the hands of the auctioneer, and also one 
moiety of the auction duty, that he should sign an agreement for payment of 
the residue on or before June 25, 1832, at which time the purchase was to be 
completed that, within one week from the day of sale, the vendors should, at 
their own expense, deliver an abstract of the lease to the purchaser, that it should 
not, however, be required that any other title anterior to the lease should be 
produced, and that, upon payment of the remainder of the purchase-money at the 
time before mentioned, the lease should be assigned to the purchaser at his 
expense. 

The plaintiff averred that he became the purchaser of the premises upon the 
said conditions, for the price of £94 10s., and paid £18 18s. for the deposit in 
part of the purchase-money and £2 5s. 3d. as his moiety of the auction duty. 
The declaration then stated mutual promises by the parties to perform all things 
on their several parts as purchasers and vendors respectively to be ponoraied 
and that the plaintiff had been always ready to perform on his part, to pay the 
remainder of the purchase-money, and to complete the purchase; that a week from 
the day of sale had elapsed; that, nevertheless, the defendants had not delivered 
an abstract of the lease; and that the plaintiff had expended a large sum in 
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endeavouring to procure the abstract and get the purchase completed, and had 


lost the benefits of the purchase and the use of the moneys paid by him for deposit 
and duty, and kept for the completion of the purchase. In the second count the 
agreement was laid as in the first count, and performance by the plaintiff averred, 
and the breach was laid, that the defendants had not, at the time of making the 
promise, a valuable leasehold public house, etc. (following the representation as 
in the first count), nor had the said defendants the premises at the low rent of 
£55, but the same were at a much higher and larger rent, to wit £65, whereby 
the purchase was disadvantageous and of no use to the plaintiff. The third 
count laid the breach, that the defendants had not authority to sell the public 
house and premises, nor were possessed of the term therein, absolutely and without 
condition, or at the low rent of £55. There was also a count for money lent, 
money paid, money had and received, and on an account stated. 

At the trial before Parreson, J., at the Middlesex sittings in Trinity Term, 
1834, it appeared that the defendants, who were in partnership as attorneys, 
being possessed of certain premises, advertised them for sale by auction on 
June 11, 1882. The particulars of sale described the premises conformably to the 
representation set out in the first count of the declaration, and, for particulars 
of the premises, reference was made (among other places) to the office of the 
defendants. The conditions of sale were on the same sheet as the particulars, and 
contained the conditions mentioned in the first count of the declaration, besides 
the following, which was the ninth condition : 7 


“That if any mistake should be made in the description of the property 
or any other error whatever should appear in the particulars of the estate, such 
mistake or error shall not annul or vitiate the sale, but a compensation or 
equivalent shall be given or taken as the case may require, such compensation 
or equivalent to be settled by two referees or their umpire: and the decision 
of the referees or umpire, as the case may be, shall be final.”’ 


The property was put up to sale on June 11, and the plaintiff was declared the 
highest bidder and purchaser at £94 10s. He paid the £18 18s. for the deposit 
to the auctioneer, and also £2 7s. 3d. for the moiety of the auction duty. 

At the same time he signed an agreement endorsed on the particulars and 
conditions of sale, which agreement was as follows: 


‘‘I do hereby acknowledge myself the purchaser of the property described 
in the within particulars, at and for the price or sum of £94 10s.; and I do 
hereby undertake and agree to perform my part of the conditions therein 
specified, in furtherance of which I have this day paid the sum of £18 18s., 
being the amount of the deposit, as also the sum of £2 7s. 3d., being my 
moiety of the government duty. As witness my hand this 11th day of June, 
1832. (Signed) Isaac Dobell (the plaintiff). Witness, G. M. Sheppard.” 


The attesting witness was the clerk of the auctioneer, but was not so described in 
the attestation. Neither the defendants, nor the auctioneer, nor any one on behalf 
of the defendants, signed the agreement, nor was their name mentioned in the 
agreement, or the conditions, or in the particulars, except that, in the last, the 
defendants were referred to for particulars as above mentioned. An abstract of 
the lease was in due time delivered, when it appeared that the small yard men- 
tioned in the particulars was not comprised in the lease, but was held from year 
to year at an annual rent of £8, the remainder of the premises being held at the 


i 


£55, for the term as described in the particulars. It did not appear that this © 


defect was known at the time of the sale to the defendants, who had but recently 
become owners of the term. There was, in fact, a yard originally mentioned in 
the lease, but this yard had been built over, and the yard mentioned in the 
particulars was an additional one. 

On the discovery of these facts the plaintiff refused to complete the purchase; 
and his attorneys wrote to the auctioneer, demanding a return of the money paid 
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A for deposit and auction duty. The auctioneer referred them to the defendants, 
upon which the plaintiff’s attorneys sent the following letter to the defendants : 
‘June 20, 1832 


‘“‘Gentlemen,—We are instructed to inform you that Mr. Dobell, in conse- 
quence of your not having shown a good title to the premises offered for sale 
on the 11th instant, as described in the particulars, declines taking to the 

B property; and we have to request that you will direct Mr. Richards [the 
auctioneer] to return the deposit and duty received by him of Mr. Dobell, 
and that you will remit to us the expenses incurred in this matter, and make 
some arrangement for the payment thereof.”’ 


On July 2, the defendant Hutchinson sent a letter, signed by him, to the plaintiff's 
Cc attorneys, in which he mentioned his having stated ‘‘the case to counsel relating 
to our sale to Mr. Dobell,’’ and added: 


‘‘Having obtained counsel’s opinion thereon, I beg to acquaint you, we are 
advised that the reasonable and just compensation, to which Mr. Dobell is 
entitled on our securing him a lease of the yard and wash-house adjoining 
the Aberdeen Arms, is an abatement of one eighth of the purchase money 

D (£94 10s.) bid by him for the premises, say £11 16s. If he is willing to accede 
to this, the business may be completed without further delay; if not, we beg 
to be understood as now calling on Mr. Dobell to appoint a referee to meet 
one on our part, and settle the compensation or abatement to which he is 
entitled. If he declines this, we presume you will accept Chancery process 
for him at our suit.”’ 


Ki On July 11, the defendants sent a letter to the plaintiff’s attorney, from which the 
following is an extract: 

‘‘Messrs. Hutchinson and Holdsworth have also to request to be favoured 
with a decisive answer on the part of Mr. Dobell in the course of this week, 
or they must presume he refuses to complete his purchase, and proceed 

Ji accordingly.” 
On July 12, 1832, one of the plaintiff's attorneys wrote to the defendants requesting 
a copy of a plan of the premises, and adding: 


“On being furnished with such copy, I will take the opinion of counsel on 
behalf of Mr. Dobell, and in a very few days send you Mr. Dobell’s determina- 
tion, whether he will or not take to the premises on the terms you propose.”’ 


On July 18, 1832, the defendants sent a letter signed by them to the plaintiff's 
attorneys, from which the following is an extract: 


‘‘The time already occupied by Mr. Dobell to deliberate about the course 
he will adopt is far beyond reason; and we shall, therefore, proceed to such 
measures as we may be advised on Monday, unless we hear from you on or 

H before that day.”’ 


On Sept. 20, 1832, the plaintiff's attorneys sent a letter to the defendants, offering, 
without prejudice, that the contract should be rescinded on the defendants’ 
returning the money paid for deposit and auction duty. On Sept. 24, 1832, the 
defendants sent the following letter, signed by them, to the plaintift’s attorneys : 


I ‘On considering the terms proposed by you of rescinding the contract, we 
cannot accede thereto inasmuch, as we are advised, we have full power to 
compel the fulfilment of it, subject to the abatement of about one-seventh of 
the premium, viz., £13 10s., in respect of the larger rent to which the premises 
appear to be liable than was stated in the particulars of sale, viz., £63 instead 
of £55, whereas, if we were to release your client on the terms proposed of 
returning his deposit, we find, on calculation, the effect would be that over 
and above the £13 10s. reduction in the premium, we should have one quarter’s 
rent and other outgoings in respect of the house, and the charges of a man 
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keeping possession for thirteen weeks at 4s. a day. These amount to £18 4s., <A 
which, with £16 2s. 6d., the quarter’s rent, makes together £34 6s. 6d. Unless, 
therefore, Mr. Dobell consents to give up the deposit, we shall forthwith, after 
showing our title to the premises contracted to be sold, call on him to nominate 

a referee to ascertain the amount of the allowance to be made to him in 
respect of the increased rent; and, in default of his doing so within a reason- 

able time, we shall, according to the conditions of sale, treat the deposit as B 
forfeited, and proceed to a resale of the premises. On the other hand, if Mr. 
Dobell consents to give up the deposit, we will release him. Writing without 
prejudice. ... 2°" 


In the meantime, the defendants had been in treaty with the owner of the 
freehold of the yard in question, and obtained from him a lease of it for the term 
for which the lease of the public-house had then to run, and, on Sept. 25, they C 
sent an abstract to the attorneys of the plaintiff who returned it to them. On 
Sept. 27 the defendant Hutchinson sent a letter, signed by him, to the plaintiff’s 
attorneys, from which the following is an extract: 


‘Hutchinson and Holdsworth v. Dobell.”’ 

‘I apprehend there must be some mistake in your returning the additional D 
abstract of the title which I sent, as it was intended to complete the title 
to the premises sold to your client. I, therefore, send it again; and, pursuant 
to the ninth condition of the sale, I beg to propose, on behalf of Mr. Holds- 
worth and myself, to refer the question of the abatement, to be made on 
account of the higher rent to which the premises are subject, to two referees 
or their umpire. On hearing from you, that you accede to this arrangement, E 
T will furnish you with the name of our referee.”’ 


On Sept. 29 the defendant Hutchinson wrote to the plaintiff’s attorneys a letter 
signed by himself, from which the following is an extract: 


“Self and Holdsworth v. Dobell.”’ 
‘‘T have been expecting to be favoured with your reply, whether you accept 
the notice of our proposal to refer the question of abatement of the premium, 
on behalf of your client, or whether it must be served personally upon him.”’ 


The plaintiff’s attorneys wrote, in answer, that they had not yet had an oppor- 
tunity of seeing Dobell, but that when they did they would communicate the 
result. On Oct. 2 the defendant Hutchinson wrote to the plaintiff's attorneys as 
follows : G 


‘Ourselves and Mr. Dobell 
‘Your note received yesterday evening, without date, leaves us so entirely 
in uncertainty, not only whether we are likely to come to any terms, but also 
when it may suit Mr. Dobell to give us an answer, that we are driven to 
act on our right. Considering, therefore, that a reasonable time has elapsed 
since we proposed a reference as to the abatements in the premium, and that H 
the neglect on his part amounts to a declining of the reference, we feel that 
we can only treat the deposit as forfeited, and proceed to a resale, which we 
shall accordingly do.’’ : 
On Oct. 13, the defendants sent a note, signed by them, to the plaintiff's attorneys, 
from which the following is an extract: 


“Having understood that Mr. Dobell has refused to refer the question of 
abatement to arbitration, or complete his purchase on any terms, Mr. Hutchin- 
son and Mr. Holdsworth have acted on that understanding.”’ 


The present action was shortly afterwards commenced. It was proved that the 
possession of the yard was essential to the enjoyment of the premises, and that 
the money paid by the plaintiff to the auctioneer had not been handed over to 
the defendants. The defendants’ counsel contended that the plaintiff must be 
nonsuited (i) for want of a written agreement or memorandum to satisfy s. 4 of 
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the Statute of Frauds; (ii) because the ninth condition of sale entitled the defen- 
dants to the benefit of a reference as to the compensation to be awarded on 
account of the yard not being included in the lease, and prevented the defect in 
this particular from being a breach of the contract. They also contended that the 
count for money had and received could not be supported in respect of the deposit 
which the defendants had never received. The learned judge refused to nonsuit, 
but reserved leave to move on all the points, and a verdict was taken for the 
plaintiff for the amount of the deposit, the moiety of the duty, and the expenses 
incurred by the plaintiff, subject to the taxation of the plaintiff's attorneys’ bill 
by the Master. In Trinity Term, 18384, Kelly for the defendants, obtained a rule 
calling on the plaintiff to show cause why a nonsuit should not be entered, or why 
the damages should not be reduced by deducting the £18 18s. paid to the auctioneer 
as a deposit in part of the purchase money. 


R. V. Richards for the plaintiff, showed cause against the rule. 
Kelly and C. Cooper for the defendants, supported the rule. 


Cur. adv. vult. 


May 27, 1835. LORD DENMAN, C.J., delivered the following judgment of the 
court.—Three questions arise: (i) Whether there was a contract binding upon 
the defendants within the Statute of Frauds; (ii) whether the defect of title was 
the subject of compensation within the terms of the ninth condition of sale; 
(iii) whether, in case the special contract was not proved, an action for money 
had and received would lie against these defendants. 

As to the first question the facts were that the plaintiff had signed a written 
contract on the back of printed conditions of sale, in which conditions the names 
of the vendors appeared as solicitors only and not as vendors. Nothing was signed 
by the vendors or by the auctioneer. An abstract of title was sent on the face 
of which it appeared that a yard, which was proved to be an essential part of the 
premises, was held from year to year only at a separate rent of £8, in addition to 
a rent of £55, at which the conditions described the whole premises to be held for 
a term of twenty-three years. The plaintiff's attorney wrote and rejected the 
title, demanding a return of the deposit. The defendants wrote in answer, and 
several letters passed between the parties, the letters of the defendants insisting 
that the defect was matter of compensation within the conditions of sale, calling 
on the plaintiff to perform the contract, speaking of our sale to Mr. Dobell, and 
mentioning the premises by name and the price contracted for, and threatening 
to file a bill for a specific performance. The letters were signed by one of the 
defendants (they being attorneys) for both. They now contend that there is no 
contract binding them within the Statute of Frauds. 

The cases on this subject are not at first sight uniform, but, on examination. 
it will be found that they establish the principle that, where a contract in writing 
or note exists which binds one party, any subsequent note in writing, signed 
by the other, is sufficient to bind him, provided it either contains in itself the 
terms of the contract, or refers to any writing which contains them. Here the 
letters of the defendants refer expressly and distinctly to the conditions of sale, 
and they had in their hands, or the hands of their auctioneer, at that very time, 
the conditions of sale signed by the plaintiff, to which reference is made, so that 
no parol evidence of any kind was requisite to show a contract binding both parties 
except evidence of the handwriting of each, which must be adduced in all cases. 
In Boydell v. Drummond (1) the book signed by the defendant did not refer to 
any prospectus or contract. In Richards vy. Porter (2) the letter of the buyer 
referring to the invoice sent by the seller expressly repudiated the contract. In 
Champion v. Plummer (3) a memorandum signed by the seller only was held 
insufficient to charge even him, because the buyer’s name did not appear on it, 
or on any other paper to which it referred. In Wheeler v. Collier (4) the same 
circumstance occurred, namely, that the seller’s name did not appear on the 
conditions of sale signed by the buyer, and Lorp TrnrerpEN thought that the 
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seller could not sue, but the case was decided on another point. On the other A 
hand, Saunderson v. Jackson (5), Allen v. Bennet (6), and Jackson v. Lowe (7), 
show clearly that a subsequent letter may be a sufficient note to bind the writer, 
where the requisites above mentioned are found, even where it is written after a 
dispute has arisen. For these reasons we are of opinion that there is a sufficient 
contract in this case within the Statute of Frauds. 

As to the second question, we are of opinion that, the yard being proved to be B 
an essential part of the premises, and being held only from year to year, instead 
of a term of twenty-three years as stated in the particulars, and at a separate 
rent, the defect was clearly not matter of compensation. 

The third question does not arise, as we are of opinion for the plaintiff on the 
other two, and the rule must be discharged. 


Rule discharged. C 


D 
TRIPP AND OTHERS (ASSIGNEES OF BENNETT, A 
BANKRUPT) v. ARMITAGE AND OTHERS 
[Court or Excuequer (Lord Abinger, C.B., Parke and Gurney, BB.), January E 


18, 1839] 


[Reported 4 M. & W. 687; 1 Horn. & H. 442; 8 L.J.Ex. 107; 
8 Jur. 249; 150 E.R. 1597] 7 


Building Contract—Property in articles made for inclusion in building—When 
property passes—Approval of articles by building owner’s architect—Fixing 

of articles into building. | F 

Bankruptcy—Property available for distribution—Bankruptcy of builder—Articles 
made for inclusion in building remaining in builder's possession—Stipulation 

in contract that on builder’s bankruptcy building owner may take possession 

of work done. 

Where, under the terms of a building contract, the builder has to make up 
articles, e.g., window frames, and to fix them into the building, the contract G 
is not a contract for the sale and purchase of goods, and the property in the 
articles does not pass to the building owner until they are so fixed. The 
approval of the articles by the building owner's architect is merely directed to 
the suitability of the articles for use in the building and does not constitute an 
acceptance by the building owner so as to pass the property in them to him. 

Accordingly, if the articles, having been made up, remain in the builder’s H 
possession and he becomes bankrupt the property in the articles passes to his 
assignees [now trustee] in bankruptcy. A stipulation in the contract that on 
the bankruptcy of the builder it should be lawful for the building owner to take 
possession of work already done and terminate the contract is void because 
(i) a bankrupt has no power to make a contract. which after his bankruptcy 
would vest in other persons property which would otherwise vest in his I 
assignees, (il) the stipulation related to the possession of the articles after 
the bankruptcy, and it could not be said that the articles did not belong to the 
bankrupt at the time of the bankruptcy when they would vest in his assignees. 


Notes. Followed: Rouch v. Great Western Rail. Co. (1841), 1 Q.B. 51. Con- 
sidered: Clarke v. Bulmer (1848), 1 Dow. & L. 367. Distinguished: Banbury and 
Cheltenham District Rail. Co. v. Daniel (1884), 54 L.J.Ch. 265. Approved: Seath 
y. Moore (1886), 11 App. Cas. 350. Applied: Re Blyth Shipbuilding and Dry 
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A Docks Co., Ltd., Forster v. Blyth Shipbuilding and Dry Docks Co., Ltd., [1926] 
All E.R.Rep. 873. Referred to: Young v. Cooper (1851), 6 Exch. 259; Turley v. 
Bates (1868), 2 H. & C. 200. 

As to the forfeiture of the property of a building contractor, see 3 Haspury’s 
Laws (8rd Edn.), pp. 496-499, and as to property available for distribution, see 
ibid., vol. 2, p. 419. For cases see 7 Diarest (Repl.) 427 et seq., and 5 DIGEST 

B (Repl.) 679 et seq., respectively. 


Cases referred to in argument: 

Dizon v. Yates (1883), 5 B. & Ad. 318; 2 Nev. & M.K.B. 177; 110 E.R. 806; 
sub nom. Dixon v. Yates, Dixon v. Kaye, Dixon v. Bond, 2 L.J.K.B. 198; 39 
Digest (Repl.) 745, 2226. 

Mucklow v. Mangles (1808), 1 Taunt. 818; 127 E.R. 856; 39 Digest (Repl.) 612, 


C 1251. 
Maberley v. Sheppard (1833), 10 Bing. 99; 8 Moo. & S. 486; 21 L.J.C.P. 181; 
131 E.R. 848; 39 Digest (Repl.) 463, 148. 
Bailey v. Culverwell (1828), 8 B. & C. 448; 2 Mans. & Ry.K.B. 564; Dan. & LI. 
176; 7 L.J.0.S.K.B. 19; 108 E.R. 1109; 5 Digest (Repl.) 763, 6544. 
D Atkinson v. Bell (1828), 8 B. & C. 277; Dan. & LI. 98; 2 Man. & Ry.K.B. 292; 


6 L.J.O.S.K.B. 258; 108 E.R. 1046; 39 Digest (Repl.) 612, 1250. 
Woods v. Russell (1822), 5 B. & Ald. 942; 1 Dow. & Ry.K.B. 587; 106 E.R. 
1436; 89 Digest (Repl.) 618, 1262. 
Elliott v. Pybus (1884), 10 Bing. 512; 4 Moo. & S. 389; 3 L.J.C.P. 182; 181 E.R. 
993; 39 Digest (Repl.) 603, 1179. 
E Clarke v. Spence (1836), 4 Ad. & El. 448; 1 Har. & W. 760; 6 Nev. & M.K.B. 
399; 5 L.J.K.B. 161; 111 E.R. 855; 89 Digest (Repl.) 615, 1282. 
Rohde v. Thwaites (1827), 6 B. & C. 888; 9 Dow. & Ry.K.B. 293; 108 E.R. 495; 
sub nom. Rhode v. Thwaites, 5 L.J.O.S.K.B. 168, 39 Digest (Repl.) 601, 
1170. 
Sparkes v. Marshall (1836), 2 Bing.N.C. 761; 2 Hodg. 44; 3 Scott, 172; 5 L.J.C.P. 
KF 286; 182 E.R. 2938; 29 Digest (Repl.) 128, 712. 
Fennings v. Lord Grenville (1808), 1 Taunt. 241; 127 E.R. 825; 48 Digest 
508, 433. 
Owen v. Knight (1837), 4 Bing.N.C. 54; 6 Dowl. 244; 3 Hodg. 245; 5 Scott, 307; 
7L.J.C.P. 27; 1 Jur. 869; 182 E.R. 709; 48 Digest 510, 489. 
Verrall v. Robinson (1835), 2 Cr.M. & R. 495; 4 Dowl. 242; 1 Gale, 244; 5 Tyr. 
G 1069; 150 E.R. 218; 43 Digest 493, 317. 
Hartford v. Jones (1700), 1 Ld. Raym. 588; 2 Salk. 654; 91 E.R. 1293; 43 Digest 
466, 22. 


Rule Nisi obtained by the plaintiffs to enter a verdict in their favour in an action 
for trover for deal sashes, linings, shutters, boards, and other building materials. 
The defendants denied liability. 

H In1837a company was formed for the erection of a new hotel in Cheltenham, and 
a deed was executed for regulating the affairs of the company, by which the 
defendants were appointed trustees. Advertisements having been issued for 
tenders for building the hotel, the bankrupt, Bennett, who then carried on business 
as a builder and timber merchant in Cheltenham, sent in a tender, and entered into 
a written contract with the defendants, therein described as trustees of the Chelten- 

I ham Hotel Co., dated Mar. 8, 1837. By that contract, after reciting that Messrs. | 
Churchill and Mallory had agreed to do the smith’s and ironmongery work, and 
Mark Barrett the painting, plumbing, and glazing, by agreements of even date 
therewith, and that Bennett had agreed to do all the work, save as aforesaid, at 
the price of £15,381 8s. 4d.; it was witnessed, that Bennett thereby covenanted for 
himself, his heirs, executors, and administrators, with the defendants that he 
would build the hotel (except as aforesaid), and render the same ft for habitation 
to the satisfaction of R. W. Jearrad, the architect employed by the defendants, 
by the times therein mentioned (enumerating various times by which specified 
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portions of the work were to be completed), and that, should Bennett neglect to 

complete any one portion of the work by the time therein appointed, or several 
portions of the works by the times therein respectively appointed, he should forfeit 
and pay the sum of £250 as liquidated damages, and the defendants should be 


entitled to set that sum off against money owing to him. The agreement con- 
tained the following clause: 


‘Should the said T, H. Bennett, his executors or administrators, at any time 
or times, omit to go on with or neglect to do the said works, matters, and 
things hereby agreed to be done by him, so expeditiously as he might do in the 
judgment of the said R. W. Jearrad, or the said architect of the said company 
for the time being, or in case the said T. H. Bennett should become bankrupt 
or insolvent, or being arrested should go to gaol, before the said work should be 
completed and finished, then and in any or either of such cases, it should 
and might be lawful to and for the said trustees, their heirs, or assigns, to take 
possession of the work then already done by the said T. H. Bennett, and to 
avoid and put an end to this agreement; and thereupon the several clauses and 
agreements therein contained on the part of the said trustees should be 
absolutely null and void to all intents and purposes whatsoever; and further, 
that the said trustees should pay to the said T. H. Bennett, his executors 
or administrators, or his or their assignee or assignees, as the case might be, 
so much money, and only so much money, as the said R. W. Jearrad, or other 
the architect for the time being of the said company should adjudge to be the 
fair worth of the work actually done and fixed by the said T. H. Bennett, his 
executors or administrators, to the hotel, as compared with the whole work 
to be done for the said price of £15,381 8s. 4d.”’ 


It was further provided that should the trustees require any additions to or altera- 
tions in the buildings, of the mode of doing the same, and should by writing under 
the hand of one of them, countersigned by Jearrad, direct the same to be done, 
then such additions or variations should be made, but should not in any respect 
vacate, alter, annul, or make void the agreement, but the difference caused by 
such additions or variations should be valued by Jearrad, and should be paid to or 
allowed by Bennett, as the case might be. The trustees then covenanted to pay 
the money by instalments at dates corresponding with the times at which the 
specified works were to be performed. There was also a proviso, making the doing 
of the works a condition precedent to payment and the architect’s certificate in- 
dispensable. Certain additional works were contemplated as the building pro- 
ceeded, which Bennett undertook at stipulated prices. Previously to September, 
1837, Bennett received the five first instalments as they became due upon a certifi- 
cate of Jearrad, the architect, that the work had been done. In that month, Ben- 
nett, being pressed for money, applied to Jearrad for advances, in anticipation of 
the instalments not then due, and, being required to give in a statement of the 
works done in part of the contract, he furnished an account containing, among 
other items, the following: ‘‘Bricks on the ground (i.e., on the hotel premises), 
£140; joiner’s work prepared, £1,000.’’ The trustees thereupon agreed that certain 
advances should be made to Bennett on the security of all the materials which were 
or should be brought by him upon the premises during the works, and he obtained 
certificates from time to time from Jearrad under which he received several sums 
of money for work not actually done. During the progress of the building one 
erabull! was the clerk of the works, and the course of business was for him to 
inspect every article that came in under any of the contracts, and nothing was 
received except on his approval. Some sash frames for the windows had been sent 
in by Bennett and approved of by Turnbull, and, before the bankruptcy, had been 
again taken from the premises to a workshop of Bennett’s for the purpose of having 
affixed to them iron pulleys which had been supplied to the defendants by Church- 
man and Mallory, under their contract. At the time of the bankruptcy these sash 
frames, with the pulleys affixed to them, were at Bennett's workshop. 
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On Nov. 22, Bennett committed an act of bankruptcy, on which a fiat sub- 
sequently issued, and the plaintiffs were appointed his assignees. Between 
Nov. 22 and 25, the sash frames, to which the pulleys had been so attached, and 
also certain doors, linings, boards, etc., were delivered upon the premises of the 
company. There were also on the hotel premises, at the time of the bankruptcy, 
a large quantity of other materials which had been sent in from time to time by 
Bennett, which had been approved of by Turnbull, and were in a prepared state, but 
not yet fixed. On taking an account between the value of the work actually done 
and fixed at the time of the bankruptey and the money received by Bennett up to 
that time, it appeared that he had been paid in advance about £800 beyond the 
value of the work. 

The present action, which came before Lorp Asincer, C.B., at Gloucestershire 
Assizes, was brought by the assignees to recover the value of the materials which 
were upon the premises, unfixed, at the time of the bankruptcy, of the sash frames, 
and of the other materials delivered on the premises after the bankruptcy. These 
last, however, were satisfied by the £129 paid into court and taken out by the 
plaintiffs. On the materials delivered before the bankruptcy the defendants 
claimed a lien, as being the security on the faith of which the advances had been 
made by Jearrad to the bankrupt, and they also claimed the property in the sash 
frames as being specific articles which had been appropriated by them, and 
approved on their part by Turnbull, and to which their pulleys had been attached. 
The only evidence of a conversion of the sash frames was a demand and refusal. 
The value of the frames with the pulleys was £9 5s., and that of the pulleys, £1 9s. 
The learned judge directed the jury that if the advances were made to Bennett on 
the understanding and agreement that the materials brought upon the premises 
should be considered as a pledge for those advances, they should find a verdict for 
the defendants, and he intimated an opinion that the sash frames had been so far 
specifically appropriated to the defendants as to prevent the plaintiffs from recover- 
ing in respect of them. The jury found a verdict for the defendants, but the 
learned judge gave the plaintiffs leave to move to enter a verdict for £9 5s., the 
value of the sash frames, and counsel for the plaintiffs obtained a rule nisi accord- 
ingly. 

Maule and Greaves for the defendants, showed cause against the rule.—The ques- 
tion in this case is whether the plaintiffs, as assignees of Bennett, were entitled to 
the sash frames in the state in which they were at the time when they were demanded 
and refused, that demand and refusal being the only evidence of a conversion. The 
defendants contend that they were not so entitled, on several grounds. (i) The 
frames had then become in entirety, the property of the defendants. Nothing more 
is necessary by law (independently of statutable limitations) to pass the property in 
a chattel sold or supplied for a valuable consideration than that there be a contract 
with respect to it and an indication of the specific chattel that is to pass by that con- 
tract. Where the contract is to supply, on the one hand, and to purchase on the 
other, goods of a given species, but not specific goods, there no property passes by 
the contract itself, but wherever specific goods are to be supplied, and those goods 
alone will satisfy the contract, there the property vests at once in the purchaser. 
Even in the former case, when the contract comes to be performed and the specific 
goods are ascertained and indicated to which the contract is to attach, the property 
equally passes. This is a contract for work and labour to be done upon materials 
which, when complete, are to become the property of the defendants, but it is not 
properly a contract for the sale of goods. The articles having been actually 
approved and appropriated by the defendants, they could not have called upon 
Bennett to furnish others in case of their destruction. As soon as the approval of 
Turnbull was given, and the frames were combined with the pulleys, which un- 
doubtedly were the property of the defendants, there was a designation of the 
specific articles to which the previous general contract was to apply, and the 
property passed. The rule of law to be collected from the cases on this subject is, 
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that wherever the article which is the subject of the contract is identified, either in 
the contract itself, or afterwards by the assent and approval of the parties, the 
property passes. (ii) The defendants are entitled to retain these articles under 
the terms of their agreement with Bennett. The payment to him is to be measured 
in a particular way, then in case of his becoming bankrupt, as to the work done, 
whether fixed or not, the assignees are empowered to take possession of it, and to 
rescind the agreement. By rescinding the agreement, they part only with their 
right to have the work fixed by the bankrupt. This is the reasonable construction 
of the agreement, since otherwise the things finished would become useless, and 
the labour would have been thrown away. Nor could the clause be intended to 
apply to the work actually fixed, since the defendants were already in possession 
of that. (ii) At all events the whole of the sash frames, as demanded, did not 
belong to the plaintiffs as assignees of Bennett and if the defendants were tenants 
in common with them, or had any interest in the chattel, the plaintiffs cannot 
recover. The defendants’ pulleys were lawfully combined with the woodwork, 
under a contract which the bankrupt was bound to perform, the defendants were 
bound to furnish the pulleys, the bankrupt to furnish the wood to be combined with 
them. The pulleys, when put in, became an integral part of the whole frame, and 
it cannot be said that the defendants have no interest in the article so combined. 
If they have any interest, there is no conversion by their merely taking and using 
it, if they do not sell or destroy it. 

R. V. Richards (with him Serjeant Talfourd and W. J. Alexander) for the plain- 
tiffs, supported the rule.—The case for the plaintiffs was rested at the trial mainly on 
the ground that the property in the goods had not passed under the agreement and 
that the whole frames, with the ironwork attached, being on Bennett’s premises at 
the time of the bankruptcy, passed to his assignees as being in his order, and dis- 
position. The defendants handed over the iron-work to him, and permitted him to 
work it up into his own wood. If they allow him so to use their materials as that 
the world would give credit to him upon the faith that they were his own—although 
they may not be in his possession for the purpose of sale—the case falls within 
the Bankruptcy Acts. The question then is whether these goods were bound by 
the contract so as not to be in the order and disposition of the bankrupt. The 
construction of the agreement contended for on the other side would be very in- 
convenient, and might be very unjust, since materials worth only £10 might be 
actually fixed, but work of the value of £500 might be all finished preliminary to 
the building, and upon that construction the trustees would get all the latter for 
nothing. The words of the contract are clear. There is no provision for making 
sash frames. The work provided for is the fixing sash frames, with the other 
builder’s work; therefore, the work is not done until fixed. If Bennett wilfully 
omits to complete the work, he ‘is to pay a specified penalty, but if, without wilful 
default, he is unable to complete it, the trustees have the option of rescinding the 
contract, paying for the work done, without his being subject to any penalty. 
But the reasonable construction is that all that they take they should pay for. 


If the possession of the woodwork belongs to the plaintiffs, that is sufficient to. 


entitle them to recover. The declaration is only for the deal sash frames and does 
not include the iron pulleys at all. The defendants might have removed the iron. 
work, which was a mere adjunct, and restored the frames themselves. [He was 


stopped. | 


LORD ABINGER, C.B.—I have been much disposed, I confess, to endeavour to 
find a possible ground for sustaining the verdict, because I consider this to be one 
of the hardest cases that ever occurred. The defendants undoubtedly intended to 
pay money into court to cover all matters on which there was any doubt, and to rest 
only upon a defence which was perfectly clear, and on a great part of their case, 
amounting to several hundred pounds, they did make out a clear defence, but there 
unfortunately occurred this little omission with respect to these sashes, which has 
given rise to the whole question now in dispute. 


A 
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The case has been very ably and ingeniously argued by counsel for the defendants, 
but I cannot adopt the first ground he has taken—namely, that by reason of the 
approbation of Turnbull, the clerk of the works, and the application of the pulleys 
sent by the defendants to be fixed to the sashes, the property was appropriated to 
the defendants. My reason for not acceding to that argument is shortly this. 
This is not a contract for the sale and purchase of goods as movable chattels; it is 
a contract to make up materials and to fix them, and until they are fixed, by the 
nature of the contract, the property will not pass. It is said that, although the 
contract be general in the first instance, yet it may become by circumstances 
specific; that although a man may agree to buy goods generally, and on the part 
of the vendor the contract may be complied with by supplying any goods he choose 
of the description named, yet if particular goods be afterwards pointed out and 
designated between the parties, the contract is thereby modified, and becomes then 
an undertaking to supply the specific goods, the property in which thereby passes to 
the vendee. But this is not a contract to purchase goods at all—it is a contract 
for several works to be done. Wherever the property of the goods passes by the 
contract, and has become vested in the purchaser, if they are destroyed by any 
accident, the purchaser would be responsible. But I think we cannot say, that, 
if these sashes had been destroyed, the purchasers, that is, the defendants, would 
have borne the loss. They are not bound by the contract to pay for anything 
till it is put up and fixed, and, if destroyed by fire or in any way abstracted from 
the premises without the fault of the builder, he would surely have a right to 
recover the value of such goods from the defendants. I think, therefore, that from 
the nature of this contract the property remained in the bankrupt, although the 
goods had been approved of by the defendants. That approval does not mean the 
assent of the parties to take the article and pay for it at once, but merely 
the approval of it as a proper thing to be put up. 

The next point was, whether, under the contract itself, this was work done, of 
which the trustees could take possession. Fiven if the contract could bear the 
interpretation which counsel for the defendants put upon it—that it was intended 
that the trustees should take all the materials brought upon the premises and 
ready for fixing—yet I am of opinion that that was not a contract which would 
bind the assignees of Bennett. Supposing these to be manufactured goods, and in 
the possession of the bankrupt at the time of his bankruptcy, the question is 
whether the contract he has made that such goods shall become, in case of his 
bankruptcy, the property of other parties if they so choose, is a binding contract 
on his assignees. I think itis not. The bankrupt has no power to make a contract, 
which, after his bankruptcy, shall vest in other persons the property which, upon 
his bankruptcy, vested in his assignees. At the moment of the act of bankruptcy, 
the assignees are entitled to all he was then possessed of, and it is not until then 
that the defendants are to exercise an option whether they will take the property 
or not. 

Then comes the remaining question, whether, as the pulleys belonging to the 
defendants were fixed in the sashes, they had a right, therefore, to take possession 
of the sashes, and to carry them away or, having done so, whether they had a 
right to refuse to deliver them up on a demand made afterwards. The demand 
was not made of the pulleys inside the sashes, but only of the sashes. But let us 
see whether there was not sufficient evidence to go to the jury of a conversion by 
the first taking. The defendants took possession of them as of their own property : 
the distinction as to the right they might have to the pulleys never occurred to 
them, but they took possession of the whole as having a right to do so. But sup- 
posing they had discovered afterwards that they had no such unqualified right, 
when the assignees made their demand of the frames, the refusal had been 
a qualified one, on the ground that the pulleys were attached to them, it might be 
different, but as the refusal was general, to deliver the sash frames, inter alia, I 
think that must be taken to be a refusal to deliver the sash frames themselves in 
any state. That would be sufficient evidence of the conversion. Upon these 
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grounds, I think the rule must be made absolute to enter a verdict for the value 
of the sash frames. 


PARKE, B.—I entirely concur. With respect to the first point, which has been 
insisted upon by counsel for the defendants I think the answer is a very short one. 
I admit that the cases which have been cited and commented upon by him are 
perfectly good law, but there is one most material distinction between them and the 
present, viz., that in all those cases there was a contract with respect to a particular 
chattel which by the contract was to become the property of the person taking it 
under certain circumstances, but in this case there is no contract at all with respect 
to these particular chattels—it is merely parcel of a larger contract. The contract 
is that the bankrupt shall build a house; that he shall make, among other things, 
window frames for the house, and fix them in the house, subject to the approbation 
of a surveyor, and it was never intended by this contract that the articles so to 
be fixed should become the property of the defendants, until they were fixed to the 
freehold. It is said that the approbation of the surveyor is sufficient to constitute 
an acceptance by the defendants, but that approbation is not given eo animo at all; 
it is only to ascertain that they are such materials as are suitable for the purpose, 
and, notwithstanding that approval, it is only when they have been put up and 
fixed to the house in performance of the larger contract that they are to be paid 
for. That appears to me to be a sufficient answer to the first and principal point. 

There remain the other questions upon which my Lord Chief Baron has already 
made some observations. The first turns upon the construction of the contract— 
whether the trustees were or were not entitled to say that the sash frames, which 
were in the shop of the bankrupt, and to which their pulleys had been then applied, 
were within the meaning of the contract, as work done, of which they might take 
posession. On looking at the several clauses of the contract, I have satisfied my 
mind that these were not works done, within the contemplation of the parties. In 
order to understand what is the meaning of the ‘‘work done,’’ we must look to see 
what are the works contracted to be done, which is not merely to prepare the windows, 
etc., to the satisfaction of the surveyor, but to make them, and to fix them, when 
made, to the house. This construction is certainly in accordance with the justice 
of the case. Bankruptcy is a misfortune, it is not like a wilful non-performance of 
the contract so as to enable the defendants to get more than they pay for. 
They are only to pay for the work completed and fixed, and they ought to take no 
more than they are bound to pay for. That seems to me to be the just and 
equitable view of the contract, and I, therefore, think that under this agreement 
the defendants had no right to take the sashes and that they were bound to deliver 
them up again upon demand. 

I am also strongly inclined to agree with the observations of my Lord that, even 
if this clause of the contract was meant to embrace movable goods, yet, as it is a 
contract conditionally entered into and to be acted upon at the option of the 
trustees after the bankruptcy, how can it be said the goods do not belong to the 


bankrupt at the time of his bankruptcy? It is not as if it were the case of a fixed - 


bargain before the bankruptcy, giving a certain interest in these chattels to the 
defendants subject to which the assignees must take, but it is uncertain whether the 
option of the defendants will be exercised or not and in the meantime the effect of 
the bankruptcy is to transfer the property to the assignees. Further (as we are in 
this case to take into consideration all the facts, and to give such opinion, in con- 
sequence of the reservation of the Lord Chief Baron, as a jury would), it seems to 
me that the wooden sash frames must be considered as being in the apparent owner- 
ship of the bankrupt, and that on that ground also they passed to the assignees. 
Whether the pulleys would also pass to them is a different question, but that it is 
unnecessary to consider. | 

The next question is whether in this case there has been any conversion. 
Upon the view I take of this contract, the original agreement between the parties, 
in the event that has happened, has been dissolved, and, therefore, as to all the 
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materials proved to be furnished for this building, the parties remain in statu quo. 
Then there is a window-frame which belongs to the party who furnished it, and 
there are pulleys which belong to the parties for whose use it was made and 
have been put into the frame at their request. Looking to the nature of the 
chattels, I should say that here the frame was the principal, and the pulleys, which 
are of much less value, are to be considered merely as accessory; and, the parties, 
remaining in statu-quo, the only right of the defendants, the owners of the pulleys, 
is to have them back. As in this case we are to put ourselves into the situation 
of the jury and to say what verdict they ought to have found, it appears that not 
only has there been a demand of the sash frames, but we have also the fact of 
the whole frames being taken away bodily from the shop of the bankrupt to the 
premises of the defendants. That was an act inconsistent with the exercise of the 
defendants’ right, which was merely to sever their pulleys from the frames. It 
then appears that, although a convenient time had elapsed to exercise that right of 
severance, there was a demand of the frames and an unqualified refusal to deliver 
them. That was ample evidence to satisfy the jury that the frames were not taken 
away in the exercise of the defendants’ right. It seems to me, therefore, that the 
conversion is made out. 


GURNEY, B.—I am of the same opinion. It is clear upon this contract that the 
property in the frames had not passed out of the bankrupt to the defendants. They 
had, therefore, no right to take possession of these frames. They had only a right 
to sever the pulleys from the frames, which they have not done, but have possessed 
themselves of both, and they make their own default in not severing the one from 
the other, the ground of their refusal to deliver up that which the assignees were 


entitled to. 


Rule absolute to enter a verdict for £7 16s., the value of the sash frames. 


HARRIS v. RYDING 


[Court or Excurquer (Lord Abinger, C.B., Parke, Alderson and Maule, BB.), 
May 1, 1839] 


[Reported 5 M. & W. 60; 8 L.J.Ex. 181; 151 E.R. 27] 


Land—Right to support—Mining—Conveyance of surface land reserving mining 
rights—Construction of reservation—Each party bound to use his property 
so as not to injure the other. 

The predecessor in title of the defendant, being seised in fee of certain lands, 
granted the land to P., the predecessor of the plaintiff his heirs and assigns, 
reserving to himself, his heirs and assigns, ‘‘all and all manner of coals— 
seams and veins of coal, iron ore, and all other mines, minerals, and metals 
which now are or at any time and from time to time hereafter shall or may 


be discovered in or upon the thereby appointed premises . . . with free liberty 
of ingress, egress, and regress [for T.C.J., his servants and agents] to come 
into and upon the... premises, to dig...the said mines and every part 


thereof, and to sell and dispose of, take, and carry away whatever may be there 
found at his or their respective wills or pleasures,’’ and also to sink shafts for 
the raising up works, carrying away and disposing of the same or any part 
thereof, making a fair compensation to P. for the damage to be done to the 
surface of the premises and the pasture and crops growing thereon. 

Held: a reservation must be construed strictly; on its true construction 


* 
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the reservation in the present case meant that the parties were each to enjoy A 
and use his property in such a way as not to injure his neighbour; and, there- 

fore, the defendant was not entitled to work the mines and remove the minerals 
without leaving adequate support for the plaintiff’s land. 


Notes. Considered: Humphries v. Brogden, [1843-60] All E.R.Rep. 779; Smart 
v. Morton (1855), 5 EK. & B. 80. Applied: Allaway v. Wagstaff (1859), 4 H. & N. 
681. Considered: Wakefield v. Buccleuch (1867), L.R. 4 Eq. 618; Richards v. B 
Jenkins (1868), 18 L.T. 487. Referred to: Caledonian Rail. v. Sprot, [1848-60] All 
E.R.Rep. 109; Rowbotham v. Wilson (1857), 8 E. & B. 128; Dugdale v. Robertson 
(1857), 3 K. & J. 695; Rogers v. Taylor (1858), 30 L.T.0O.S. 821; Shafto v. John- 
stone (1863), 8 B. & S. 252, n.; Berkley v. Shafto (1868), 15 C.B.N.S. 79; Williams 
_v. Bagnall (1866), 12 Jur.N.S. 987; Taylor v. Shafto (1867), 8 B. & S. 288; Hezt v. 
Gill, [1861-73] All E.R.Rep. 888; Eadon v. Jeffcock (1872), L.R. 7 Exch. 879; C 
Smith v. Darby (1872), 26 L.T. 762; Aspden v. Seddon (1874), 10 Ch. App. 394; 
Mundy v. Rutland (1883), 23 Ch.D. 81; Love v. Bell (1884), 9 App. Cas. 286; 
Westmoreland v. New Sharlston Colliery Co. (1898), 79 L.T. 716; Welldon v. 
Butterley Co., [1920] 1 Ch. 180. 
As to support of land by mines, see 26 Hatspury’s Laws (8rd Edn.) 889 et seq.;. 
and for cases see 83 Diacest (Repl.) 840 et seq. D 


Cases referred to in argument: 

Bowler v. Wolley (1812), 15 East, 444; 104 E.R. 912; 33 Digest (Repl.) 801, 718. 

Partridge v. Scott (1838), 8 M. & W. 220; 1 Horn. & H. 31; 7 L.J.Hx. 101; 150 
E.R. 1124; 19 Digest (Repl.) 74, 420. 

Wyatt v. Harrison (1882), 3 B. & Ad. 871; 1 L.J.K.B. 237; 110 E.R. 320; 19 Ez 
Digest (Repl.) 178, 1200. 

Pomfret v. Ricroft (1669), 1 Wms. Saund. 821; 2 Keb. 548, 569; 1 Sid. 429; 
1 Vent. 26, 44; 85 E.R. 454; 19 Digest (Repl.) 87, 509. 

Warren v. Arthur (1681), T.Jo. 205. 


Action for negligently working a mine and causing damage to the surface. a 

The plaintiff, in his declaration, stated that he was possessed of a certain Kk 
messuage, buildings, and closes of land, and that a certain other messuage and 
buildings was in the possession of one L.T. as tenant thereof to the plaintiff, the 
reversion still belonging to the plaintiff; and he alleged that the defendant wrong- 
fully, carelessly, negligently, and improperly, and without leaving any proper or 
sufficient support in that behalf, worked certain mines underground, near and 
contiguous to and under the premises in the possession of the plaintiff and the G 
premises the reversion whereof belonged to the plaintiff, and dug for, and got and 
moved the minerals and produce of the mines near to and under the said messuages, 
with the result that the foundations of the messuages were greatly weakened and 
damaged, and the ground on which the same stood gave way. 

The fourth plea, which was pleaded as to so much of the grievances as were 
alleged to have been committed near and contiguous to and under the messuages, H 
showed that one Thomas Clarke Jervoise formerly owned both the land and the 
mines under it; that he conveyed the land to one Pershouse, excepting and 
reserving to himself, his heirs and assigns, 


‘‘all and all manner of coal—seams and veins of coal, iron ore, and all other 
mines, minerals, and metals, and all quarries of lime and other stone of what 
nature or kind soever, which now are or at any time and from time to time 
hereafter shall or may be discovered in or upon the thereby appointed premises, 
or any part thereof, with free liberty of ingress, egress, and regress [for the 
said, T. C. Jervoise, his servants and agents} to come into and upon the said 
thereby appointed, granted, and released premises, to dig... the said mines 
..and every part thereof, and to sell and dispose of, take and carry away 
whatever may be there found, at his or their respective wills or pleasures’ 


and also to sink shafts for the raising up works, carrying away and disposing of 
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the same, or any part thereof, making a fair compensation to Pershouse (the grantee 
of the land) for the damage to be done to the surface of the premises and the 
pasture and crops growing thereon. The plea then averred that no part of the 
messuages or buildings mentioned in the declaration were erected on the land at 
the time of the grant, and that the plaintiff was representative of Pershouse. 
It then proceeded to show title in the defendant as representative of T. C. Jervoise, 
and to allege that the mines in the introductory part of the plea mentioned were 
the mines excepted by Jervoise out of the grant to Pershouse, and that the supposed 
improper working was in the getting and carrying away by the defendant of such 
mines, without leaving support for the messuages and buildings so built and 
erected on the said land, and not otherwise. 

By a replication, the plaintiff said that the defendant, in working the mines, 
according to the ordinary and usual mode of mining and getting such minerals in 
the country, ought to have left support for the messuages and buildings. The 
defendant demurred. 


R. V. Richards for the defendant, supported the demurrer. 
Whately for the plaintiff. 


LORD ABINGER, C.B.—I am of opinion that it is impossible to support these 
pleas, and, therefore, it is unnecessary to enter into the question as to the 
replication. 7 

This is an action upon the case in which the declaration charges that the defen- 
dant wrongfully and injuriously, and without the leave and licence and against 
the will of the plaintiff, so wrongfully, carelessly, negligently, and improperly, and 
without leaving any proper and sufficient support in that behalf, worked certain 
mines underground near and contiguous to and under premises that were partly 
in the possession and partly in the reversion of the plaintiff that he has done 
damage to the houses, garden, and land of the plaintiff. In answer to that, the 
defendant put in two special pleas. In the first, he set forth the particulars from 
which his title is deduced and then he says that he worked the mines, but did 
not leave any support for the houses, and that he was not bound to do so. On 
that plea, therefore, it stands that he left no support at all. The second plea, 
which applies to the land, is to the same purport, and the case is, therefore, 
brought to the question whether or not, upon the conveyances set forth by the 
defendant, he was justified in what he did. The defendant contends that he was 
because, when his grantor sold the surface to the person under whom the plaintiff 
claims, he reserved to himself the mines, with certain liberty of cetting them, 
which, he says, extends to all the mines and minerals. 

To try this question, I will first suppose that the defendant or the person he 
represents had sold the estate to the plaintiff or the person he represents with an 
exception of the mines generally, without anything else. The exception of the 
mines and minerals which were so reserved would vest in the defendant the 
whole of the mines and minerals. All the property would have been vested in 
him, but he would have no right to get them except by the consent of the plaintiff 
that he should enter upon the surface. He must have got them by means of 
access through other shafts and channels with which the plaintiff’s land had 
nothing to do. Supposing the reservation were nothing more than that, could it 
have been contended that because the mines had been excepted and the whole 
was vested in the defendant, he could get every particle of the minerals in the 
manner which is contended for and without leaving support for the land above? 
Clearly not. The defendant’s counsel, therefore, seeks to carry the right of the 
defendant a step further by the operation of the words in the exception, giving a 
right of ingress upon the land. The meaning of that exception was to meet the 
difficulty the defendant laboured under of not being able to enter upon the land 
to sink shafts and make use of those shafts for the purpose of getting the minerals. 
I think there is no new right reserved thereby more than the right to use the 
surface for the purpose of getting the mines, but it does not enable the defendant 
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to get them to a greater extent, or in a manner unusual and improper, so as to 
prejudice the surface of the land. 

I cannot, therefore, see how the exception relied upon by the defendant at all 
assists their argument. That exception was rendered necessary by parting with the 
surface of the land; it applies to the liberty the grantor has of going upon the 
surface, and does not apply to the right he has below. A compensation is to be 
paid for the use of that liberty, and the covenant to pay for damage is co-extensive 
with the liberty he is to use by that exception; but it does not go beyond it, and 
it is in no respect a bar to an action on the case brought for the improper mode of 
taking the coal away. That being so, I do not see that the plea furnishes any 
answer at all for the declaration states that the mines were worked carelessly, 
negligently, and improperly, without leaving sufficient support, and the plea does 
not allege that the defendant did leave a sufficient support, or that he worked the 
mines consistently with the usage in that respect, or in a reasonable and proper 
manner, such as is used in working mines. The usage is only evidence of what is 
reasonable, and the replication, stating evidence instead of replying to the plea, 
is for that reason bad. But the plea is no answer, because it does not set forth 
any sufficient ground to justify the defendant in working the mines in such a 
manner as not to leave sufficient support for the land above, which is alleged by 
the declaration to be a careless, negligent, and improper mode of working them. 
If, as I stated before, the exception were general, without permission to enter upon 
the land for the purpose, that exception would not give the grantor the privilege of 
taking the whole of the coal away, so neither will this exception, which gives him 
the liberty of coming upon the land, give him a right to take away the coal in a 
careless, negligent, or improper way; it only gives him a right to enter upon the 
land, to take the coal in a reasonable manner. I think, therefore, that both these 
pleas are bad. 


PARKE, B.—I am also of opinion that the plaintiff is entitled to our judgment. 
This is an action brought against the defendant for two injuries—one is for “‘wrong- 
fully, carelessly, negligently, and improperly, and without leaving any sufficient 
and proper supports in that behalf, working certain mines underground, near and 
contiguous to and under a certain dwelling-house, garden, and land, in the posses- 
sion of the plaintiff,’ and then there is a similar charge for a like wrongful act, 
and injuring thereby a dwelling-house, etc., which was in the possession of a 
tenant of the plaintiff. To this declaration there are two special pleas—one 
relating to the dwelling-houses, and the other to the land included in the declara- 
tion; and the substance of these pleas is that there was at one time a unity of 
title to the land on which the premises were built, and of the mines under those 
houses and gardens and then there was a grant by the owner of both, reserving 
to himself the mines and a right to get them. ‘The plea then deduces the title 
to the surface to the plaintiff, and deduces the title to the mines and the right to 
get them, to the defendant. Then it states: 


“That the defendant did get the mines, and that the alleged improper working 
of the mines and minerals, in the introductory part of this plea mentioned, was 
and is the getting and carrying away by the defendant of the said last-men- 
tioned mines and minerals, without leaving support for the said messuages, 
dwelling-houses, shops, and out-houses, in the said declaration mentioned, so 
built and erected on the said lands therein mentioned as aforesaid, and not 
otherwise.” 


There is a similar plea as to the gardens and lands, in which the defendant states 


“That the alleged improper working was their not leaving proper and sufh- 
cient support for the houses, gardens, and lands.”’ 


To each of these pleas there is a replication stating that the defendant 


‘could and might, and, according to the ordinary and usual mode of mining 


a 


we 
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and getting such minerals in the county aforesaid, ought to have left support 
for the said messuages and dwelling-houses, shops and out-houses, [and gar- 
dens and lands] in the pleas and in the declaration mentioned.”’ 


To these replications there is a demurrer. 

It seems to me that we may at once dismiss the replications, for they are 
clearly bad. If the law reserves the right to get mines in a reasonable manner, 
the substance of the replications ought to have been that they were not got in 
a reasonable manner, and the ordinary and usual mode of getting them would be 
evidence, though not conclusive, of what was reasonable. All that the law gives 
the grantor by virtue of the exception would be a reasonable mode of getting 
the mines and minerals. He would not be bound to get them according to the 
ordinary and usual mode of mining, even at the time the reservation took place, 
unless that was the reasonable and proper mode—certainly not according to any 
variations that might take place in the mode of getting mines in the particular 
county. Both these replications, therefore, stating that at the time of the injury 
complained of (not at the time of the reservation), the defendant’s mode of working 
the mines was not the ordinary and usual one, are clearly bad. 

The next question is whether the pleas are good? I think they are both bad 
on the ground that they do not bring the defendant within the limits or terms 
upon which he was entitled to work these mines according to the true construction 
of this indenture by which the surface was granted to the persons under whom 
the plaintiff claims. That question depends upon the terms of the indenture 
which are these. The surface is granted to a person of the name of Pershouse, 
his heirs and assigns for ever, 





ce 


excepting and reserving out of the said appointment, unto him the said 
Thomas Clark Jervoise, his heirs and assigns, all and all manner of coal- 
seams and veins of coal, iron ore and all other mines, minerals and metals, 
and all quarries of lime and other stone of what nature and kind soever which 
now are or at any time and from time to time hereafter shall or may be dis- 
covered in or upon the said thereby appointed premises, or any part thereof, 
with free liberty of ingress, egress, and regress to and for the said T. C. Jer- 
voise, and his and their agents, servants, and workmen, and all others to be 
by him or them the said T. C. Jervoise, his heirs or assigns, authorised to 
come into and upon the said thereby appointed, granted, and released premises, 
and every or any part thereof, to dig, delve, work for, search, get up, dress and 
make merchantable the said mines, metals, minerals, coals, and quarries of 
lime and other stone and every part and parcel thereof, and to sell and dispose 
of, take and carry away whatever might there be found, at his or their respec- 
tive wills and pleasures.’’ 


There is afterwards a clause for compensation, certain powers having first been 
given with respect to the surface—upon the effect of which, when we come to look 
at it, I think there cannot be any doubt. 

The present question, however, is, what is the meaning of this reservation? 
The rule of law is that a reservation is to be construed strictly; still, however, it 
would reserve to the grantor all that was not conveyed by the grant, provided the 
meaning and intention of the parties be clear. What then is the meaning and 
intention of the parties here? It is clearly the meaning and intention of the 
grantor that the surface shall be fully and beneficially held and enjoyed by the 
grantee, he reserving to himself all the mines and veins of coal and iron ore below. 
By reasonable intendment, therefore, the grantor can be entitled under the 
reservation only to so much of the mines below as is consistent with the enjoyment 
of the surface according to the true intent of the parties to the deed, that is, he 
only reserves to himself so much of the mines and minerals as could be got 
leaving a reasonable support to the surface. That is the true construction of thie 
deed, in order to make it operate according to the intention of the parties. It never 
could have been in their contemplation that, by virtue of this reservation of the 
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mines, the grantor should be entitled to take the whole of the coal and let down 
the surface, or injure the enjoyment of it. It is very like the case of the grant 
of an upper room in-a house with the reservation by the grantor of a lower room, 
he undertaking not to do anything which will derogate from the right to occupy 
the upper room. If he were to remove the supports of the upper room, he would 
be lable in an action of covenant, for the grantor would not be entitled to defeat 
his own act by taking away the underpinnings from the upper room. So in this 
case, he would be acting in derogation of his grant if he were to take away the 
whole of the coal below, he having granted the use of the surface to the grantee. 
If that is the true construction of the reservation and power, the defendant ought 
to have stated in his plea that he took the coal he did take, leaving a reasonable 
support for the surface in the state it was at the time of the grant. 7 

It becomes unnecessary to inquire whether or not he was bound to leave support 
for an additional superincumbent weight upon the surface; probably he would not 
be; but this plea is clearly bad, because the defendant does not assign that in 


A 


taking away the coal he did leave a sufficient support for the surface in its then 


state. JI think the plea is bad in that respect; the defendant does not bring 
himself within the legal construction of the indenture, or within those terms which 
the law implies to effectuate the intention of the parties. 

As to the compensation clause, it seems to me, upon the true construction 
of the covenant that the provision applies only to the exercise of rights upon 
the surface, but supposing it were otherwise, and it applied to any injury of this 
sort done by getting the minerals below in an improper manner, not authorised by 
the power, all that can be said to it is that it only gives an action of covenant by 
the covenantee against the covenantor as well as any other remedy he might have 
for the acting in that respect without being authorised so to do by the power. 
It is a cumulative remedy; it does not take away the remedy he would have by 
law if the party was not justified in doing the act by the power, but gives him an 
additional remedy. It cannot be contended that the covenant for compensation is 
to extend the power, and, therefore, the question is whether the defendant was 
justified by the power given before? If he is, he has a good defence; if not, whether 
the plaintiff might have brought an action of covenant or not, they are liable to 
an action upon the case for such damages as he has sustained by the unauthorised 
act of the defendant. 

[Hrs Lorpsuip held on a technical point under the old practice that the demurrer 
was too large and must be overruled, and he concluded: ] For these reasons, I think 
the declaration is perfectly good. 


ALDERSON, B.—The case stands thus. Here are two persons, one who has 
the land above, and one who has the mines below with the power of getting those 
minerals. They are each to enjoy their right of property, and each is to act in 
respect of those rights of property upon the maxim that he is to use his own 
property so as not to injure his neighbour. The question is whether the grantor 
is not to get the minerals which belong to him and which he has reserved to 
himself the right of getting in that reasonable and ordinary mode in which he 
would be authorised to get them, provided he leaves a proper support for the land 
which the other party is to enjoy? It appears to me that that is the reasonable 
construction of the exception, and the reasonable adjustment of the rights of the 
parties derived out of that exception. Such being the right of the defendant, in 
order to answer the complaint of the plaintiff who charges him with carelessly, 
negligently, and improperly working the mines below, he has to show that he has 
worked the mines in conformity with that exception—that is to say, in the reason- 
ablevand ordinary mode of working mines, getting all the coal he could, or to 
which he was entitled, in the ordinary mode. Probably the other coal remains 
his property, though he cannot get it. If the injury the plaintiff has sustained 
does not arise from the defendant’s having, with the means he was entitled to 
avail himself of, got the coal in a reasonable and ordinary manner, he ought to have 
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A averred that; the plea is bad for want of that averment, and the defendant probably 
has not made that averment because he could not make it with truth. 


MAULE, B.—I am also of opinion that the judgment must be for the plaintiff. 

I think the declaration is good, and, therefore, the plaintiff is entitled to judgment. 

[His Lorpsuip dealt with a point of pleading which does not call for report, and 

B continued :] I think the covenant or stipulation, giving the defendant power to go 

upon the plaintiff's land and providing that he is to make compensation for it, 

applies merely to acts done upon the surface of the land, that is, disturbing the 

surface by digging, sinking shafts, and so on. All those things they are authorised 

to do, but not absolutely, only conditionally upon making compensation, and 

that liberty has nothing to do with the right of getting the mines, which may be 

( taken to be done on this occasion without breaking the plaintiff’s soil. Their right 

to get the mines is the right of the mineowners, as against the owner of the 

land which is above it. That right appears to me to be very analogous to that 

of a person having a room in a house over another man’s room or an acre of land 

adjoining another man’s acre of land; though the latter has the exercise of 

ownership over the whole (for I agree that Mr. Jervoise reserved to himself the 

D exercise of ownership over every portion of this land, and might and was the fit 

person to bring trespass against a third person who might do the wrongful act 

which the defendant here has done), yet his rights over his exclusive property are 

not unlimited, but are limited by the duty of so using it as not to do any damage 

to the property of another person. Here the declaration alleges that the defendant 

did use his property in such a way as to do damage to the plaintiff. The pleas 

FE admit that he did that, and state matter for which I think there is no excuse 

shown. I am of opinion, therefore, that both the pleas are bad, and that the 
judgment ought to be for the plaintiff. 


PARKE, B., added—I do not mean to say that all the coal does not belong to 

the defendant, but that he cannot get it without leaving sufficient support. There 

FF is no doubt that he is the proper party to bring an action of trespass if anybody 
else were to come and get the coal. 


Judgment for the plaintiff. 


258 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


ATTWOOD v. SMALL AND OTHERS 


[Housz or Lorps (Lord Cottenham, L.C., the Earl of Devon, Lord Lyndhurst, 
Lord Brougham and Lord Wynford), June and July, 1835, May, June, July 
and August, 1836, March 22, 26, 1838 | 


[Reported 6 Cl. & Fin. 282; 2 Jur. 222, 246; 7 E.R. 684] 
Contract—Rescission—Damages—Misrepresentation—Proof—Inducement to enter 
contract—Materiality of misrepresentation—Basis of contract. 


If two parties enter into a contract and one of them, to induce the other to 
contract with him, states, with regard to some material matter, that which is 
not true, which he knew at the time he stated it not to be true, and which the 
other party had no means of knowing, and if upon that statement of what is 
not true and what is known by the party making it to be false the contract is 
entered into by the other party, then generally speaking there will be at 
law an action open to the party entering into the contract, an action for 
damages founded on the deceit, and there will be relief in equity to the same 
party to escape from the contract which he has been inveigled into making 
by the false representation of the other contracting party. General fraudulent 
conduct, general dishonesty of purpose, attempts to overreach, an intention 
and design to deceive, will go for nothing unless the fraud, dishonesty, or 
intention or design can be, not only connected with the particular transaction, 
but also shown to be the very ground on which the transaction took place 
and to have given rise to the contract. The fraudulent representation must 
have had the effect of deceiving the purchaser, and the purchaser must have 
trusted to that representation and not to his own acumen, not to his own 
perspicacity, not to inquiries of his own. 

Per the Hart or Devon: In an action for the rescission of a contract on the 
ground of fraud nothing but the most clear and decisive proof of fraudulent 
representations, made under such circumstances as show that the contract was 
based upon them, will justify the interference of a court of equity. 

Per Lorp Wynrorp: I do not quite agree that in order to set the contract 
aside the parties must appear to have been induced entirely to enter into it 
by false representations. I say, if the parties are induced fraudulently in any 
way, although they may have other reasons for entering into the contract, if 
the strong grounds which prevailed on them to enter into the contract were 
fraudulent representations, that will give an action in a court of law for deceit, 
and, I should hope, would be considered as a sufficient ground in a court 
of equity to set aside the contract. 

See post pp. 260, 266, 267, 269. 

Contract—Rescission—Misre presentation—Defence—-Adoption or waiver by plain- 
tiffi—Need for plaintiff to have full knowledge of facts—Lack of vigilance 
by plaintiff—Reliance on information obtained otherwise than from’ 
defendant. 

Per Lorp Lynpuurst: If a case of fraud is established, for the defendant to 
get rid of that case by showing adoption or waiver on the part of the plaintiff 
the adoption or waiver must be with an entire or full knowledge of all the facts. 

Per the Earu or Devon: If a party engaged in negotiating for a purchase of 
property, having employed competent agents to inspect that property, 
either does not call for or obtain any report from those agents, or, 
having got such a report, does not act on it, he cannot afterwards turn round 
and say that he has been deceived by placing reliance on the statements of 
the vendor instead of availing himself of the means of information which were 
open to him. Cases are of daily occurrence in which the doctrine of caveat 
emptor applies, and parties are lett to take the consequences of their want of 
caution or prudence. A court of equity will only interfere with this doctrine 
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of the common law in those cases in which it is proved that one party has made 
a representation of a material circumstance which he knows to be false and the 
falsehood is one of which the other party has no means of knowing, and in 
which it can be further shown that the contract which it is sought to set 
aside was founded on this misrepresentation so made and in reliance on the 
facts so misrepresented. The question is whether the purchasers have used the 
ordinary degree of vigilance and circumspection in order to protect themselves 
which the law has a right to expect from those who apply for its aid. 
See post pp. 261, 265. 


Sale of Land—Contract—Fraud—Contract obtained by fraud—Damages. 

Per Lorp Lynpuurst: Where representations are made with respect to the 
nature and character of property which is to become the subject of purchase, 
affecting the value of that property, and those representations afterwards turn 
out to be incorrect and false to the knowledge of the party making them, a 
foundation is laid for maintaining an action in a court of common law to 
recover damages for the deceit so practised, and in a court of equity a founda- 
tion is laid for setting aside the contract which was founded on a fraudulent 
basis... . This principle was acted on even after the conveyance was executed 
in Edwards v. M‘Leay (1) (1815), Coop. 308. 

See post pp. 263, 264. 


Agent—Principal—Liability for act of agent—Criminal purpose—False repre- 
sentation—Liability in civil action. 

An agent cannot commit his principal to any criminal purpose of which the 
principal is ignorant, having given him no authority to do the criminal act, 
and not waived or adopted the agent’s act when he did know of it. But if an 
agent, without his principal’s knowledge, makes a wilfully false representation 
to another person who acts on the representation and consequently enters 
into a contract, equity will grant relief to the person deceived just as much as 
if there proved scienter on the part of the principal. 

See post p. 268. 


Kvidence—Parol evidence—Weight—Contradiction of written document. 

No weight is to be given to parol testimony which is contrary to the obvious 
construction of written documents, confirmed by the acts of the parties and 
their acquiescence, although hardly any length of time would bar them from 
redress against fraud, if proved. 

See post pp. 262, 263. 


Notes. The original report of this case at 6 Cl. & Fin. 232 occupied nearly 300 
pages, filled mainly with a long statement of the facts and the examination of those 
facts by their Lordships. The hearing in the Court of Exchequer and House of 
Lords together took 67 days, and the printed record before the House ran into 
thousands of pages. Obviously this report could not be reproduced in toto in these 
Reprint Reports. In the first place, its inclusion would lead to the exclusion of 
many other cases of value to the legal profession today; secondly, as judges have so 
often said, a report of the facts of one case are of little or no value when another 
case, of which the facts are certainly different in some respects, is being considered. 
This voluminous report in CuarkK snp Frnnewty has, therefore, been carefully 
examined, and there has been extracted all the observations of their Lordships on 
the various points of law raised, together with such of the facts as will inform the 
reader of what circumstances were mainly material and the conclusions of the 
House thereon. 

Approved: Central Rail. Co. of Veneauela v. Kisch (1867), L.R. 2 H.y. 99. 
Considered: Aberaman Ironworks v. Wickens (1868), L.R. 5 Eq. 485. Explained : 
Redgrave v. Hurd, [1881-5] All E.R.Rep. 77. Referred to: Gibson v. D’Este 
(1843), 2 Y. & C.Ch. Cas. 542; Nelthorpe v. Holgate (1844), 8 Jur. 991; Reynell, 
v. Sprye, Sprye v. Reynell (1849), 8 Hare, 222; Jorden v. Money (1854), 5 H.L.Cas. 
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185; Smith v. Kay (1859), 7 H.L.Cas. 750; Higgins v. Samels (1862), 2 John. & H. 


460; Torrance v. Bolton (1872), 41 L.J.Ch. 648; Panama and South Pacific Tele- 
graph Co. v. Indiarubber Gutta Percha and Telegraph Works Co. (1875), 82 L.'T. 
ee Arkwright v. Newbold (1880), 28 W.R. 828; Roots v. Snelling (1883), 48 L.T. 

As to inducement to enter into a contract by misrepresentation and its effect, 
and the defences to actions of deceit and for rescission, see 26 Hautssury’s Laws 
(3rd Edn.) 848 et seq., 867, 886. For cases see 85 Diaest (Repl.) 41 et seq. \ 


Cases referred to: 

(1) Edwards v. M‘Leay (1815), Coop. 808; affirmed (1818), 2 Swan, 287; 36 E.R. 
625, L.C.; 40 Digest (Repl.) 889, 3105. 

(2) Dobell v. Stevens (1825), ante p. 288. 

(3) Risney v. Selby (1704), 1 Salk. 211; 91 E.R. 189; sub nom. Lysney v. Selby, 
2 Ld. Raym. 1118; 35 Digest (Repl.) 18, 67. 

(4) Leakins v. Clissel (1663), 1 Sid. 146; 1 Keb. 522; 82 E.R. 1022; sub nom. 
Ekins v. Tresham, 1 Lev. 102; 35 Digest (Repl.) 18, 66. 

(5) Rhodes v. De Beauvoir (1882), 6 Cl. & Fin. 532; 6 Bli.N.S. 195; 7 E.R. 797, 
H.L.; 22 Digest (Repl.) 286, 2908. 


Appeal by the defendant in the action from a decision of the Court of Exchequer. 

By a contract in writing dated June 10, 1825, and a supplemental contract made 
between the same parties, the appellant, John Attwood, agreed to sell to the 
respondents, as directors of the British Iron Co., freehold and leasehold property, 
including mines and works for making iron. In June, 1826, after six months’ pos- 
session of the property by the company, which during that time occupied the 
property and worked the mines, the respondents filed a bill in the Court of 
Exchequer in Equity, to rescind the contract on the ground of fraud. Lorp 
Lynpuurst, C.B., gave judgment for the respondents, and the appellant appealed 
to the House of Lords. 


Serjeant Wilde, Wakefield and Lovat for the appellant. 
Knight-Bruce, Wigram and Sutton Sharpe for the respondents. 


Their Lordships took time for consideration. 
Mar. 22, 18388. The following opinions were delivered. 





THE EARL OF DEVON.—In addressing myself to this appeal with a view to its 
decision my first consideration was this: What is the sort of cases in which 
the powers of a court of equity have been interposed to set aside contracts, 
deliberately entered into by competent parties, on the ground of fraud and mis- 
representation? I find the principle of the court in this respect laid down by two 
very eminent judges, in Edwards v. M‘Leay (1), by Sir Wriiuram Grant, M.R., and 
afterwards on appeal by Lorp Etpon, who, in giving his judgment, thus expressed 
himself (2 Swan. at p. 289): 


‘“‘The case resolves itself into this question, whether the representation made _ 
to the plaintiff was not, in the sense in which we use the term, fraudulent? 
I am not apprised of any such decision, but I agree with the Master of the Rolls 
that if one party makes a representation which he knows to be false, but the 
falsehood of which the other party had no means of knowing, this court will 
rescind the contract.’’ 


The expression of Lorp Expon, that he ‘‘was not apprised of any such decision,’’ is 
not immaterial. I do not refer to it as implying any doubt whatever of the 
jurisdiction, but when a judge of Lorp Expon’s experience states himself not to be 
aware of any case in which that jurisdiction had been practically applied, we 
may find an additional reason for the principle that nothing but the most clear and 
decisive proof of fraudulent representations, made under such circumstances as 
shows that the contract was based upon them—such a case, indeed, as Lorp ELpon 


A 


H.L.] ATTWOOD v. SMALL (Ear or Devon) 261 


in his experience had not known to occur—will justify the interference of a court of 
equity, and, Lorp Lynpuurst, C.B., with reference to this general principle, in his 
judgment upon this case, expresses himself be clearly upon the same point. He 
says (You. at pp. 461, 462): 


“It appears to me, therefore, that as far as the cases at law go, where a 
misrepresentation of a material fact, not within the observation of the opposite 
party, is made, the person making the misrepresentation knowing at the same 
time that his statements are untrue, under such circumstances an action may 
be maintained at law, according to the decisions I have stated, for the purpose 
of recovering a compensation in damages for the injury the party has sustained, 
notwithstanding the contract was in writing, and notwithstanding those par- 
ticulars may be no part of the terms of the written contract. If that be so, 
it would follow also that in a court of equity, as it appears to me, a party would 
be entitled to come forward for the purpose of obtaining redress, in order to get 
rid of a contract founded on such fraudulent misrepresentations.”’ 


I entertain no doubt that the principle which was thus enunciated by these three 
eminent judges is that upon which alone courts of equity ought to act, and I think 
it peculiarly important to be attended to in the present case. 

His Lorpsurp said that if a party engaged in negotiating for a purchase of 
property, having employed competent agents to inspect that property, either did 
not call for or obtain any report from those agents, or, having got such a report, 
did not act upon it, he could not afterwards turn round and say that he had been 
deceived by placing reliance upon the statements of the vendor instead of availing 
himself of the means of information which were open to him. Mr. Brunton was 
commissioned to examine the mineral field, and the report which he made to the 
directors of the company was very important. It concluded: 


‘‘Upon the whole, it is my opinion that the property is very valuable, and I 
believe a mineral field of equal extent and advantages is not now to be found 
in the neighbourhood where it is situated.”’ 


In a postscript, he added: 


‘As neither the question as to the value of the above-mentioned property, 
nor the sum paid for it, were stated to me, I did not consider it within the 
range of the object of my mission to offer any opinion on the subject, but 
the question being now propounded, I have no hesitation in giving it as my 
opinion that with a sufficient capital vigorously and prudently applied, an 
ample return for the £550,000 paid for this property may be produced from it.”’ 


His Lorpsuip continued: It is not inconsistent with my view of this case to 
suppose that Mr. Attwood may have been very anxious that the worst side of the 
picture should not be turned to the intended purchasers; that he was willing to 
divert their attention from the proper objects of inquiry; and that he even 
represented generally his property to be more valuable than it really was. Such 
cases are of daily occurrence in which the doctrine of ‘‘Caveat emptor’’ is to apply, 
and parties are left to take the consequences of their own want of caution or 
prudence. A court of equity will only interfere with this doctrine of the common 
law in those cases in which it is proved that one party has made a representation 
of a material circumstance which he knows to be false and the falsehood is one of 
which the other party has no means of knowing, and in which it can be further 
shown that the contract which it is sought to set aside was founded upon this mis- 
representation so made and in reliance on the facts so misrepresented. The 
purchasers having doubts as to the accuracy of the representations made to them, 
and prudently resolving to examine for themselves, go to the spot where the works 
were carried on and where the books were kept....The purchasers had within 
their call the means of ascertaining the truth or falsehood of [statements made to 
them], and, not having applied themselves with ordinary prudence to do this, they 
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cannot now, especially after such a lapse of time, throw themselves upon a court. 


of equity for protection. 

With reference to the degree to which Mr. Attwood is to be fixed with what is 
supposed to be said by one or other of his agents, it is a question how far you can 
call that proved which is stated with such uncertainty as that the witness is not 
able to fix the individual who made the statement. I beg here not to be misunder- 
stood. I am quite aware that though Attwood did not appear himself—if he was 
in the other room, if his agent was going backwards and forwards and com- 
municating with him, and those papers which were brought in, contained mis- 
representations in fact, the whole thing must be considered to be concocted 
between them, and Attwood must be held to be answerable for the misrepresenta- 
tion contained in those papers; I do not deny that at all. The only doubt which 
I feel arises out of this, that, in the view which I take of those papers, they 
do not per se contain any fraudulent misrepresentation. The only thing which 
would raise the presumption of fraudulent misrepresentation of facts taking place 
at the meeting at Corngreaves, is what is said by one of those persons in answer 
to a question put, not in Attwood’s presence, not in answer to any question put to 
Attwood, not, as it appears from any evidence, with his privity or concurrence, 
but arising at the moment in answer to a question put to this person by one of 
the deputation. I doubt much, assuming as I do in this part of the case that the 
only charge of misrepresentation here, if made out at all, must be taken to be made 
out by that answer, and not by the other part of the transaction, to which the 
evidence refers, namely, the furnishing those papers—-I doubt whether one can, 
with propriety, consider fraud established against an individual in consequence of 
an answer so given by an agent of his, but the giving of which answer does not 
appear to have been with the privity of the defendant. 

In the course of the argument something was said with reference to waiver and 
acquiescence. These terms do not appear to me to be applicable to such a case 
as this. The question is not as to waiver or acquiescence in fraud, but whether the 
purchasers have used that ordinary degree of vigilance and circumspection in order 
to protect themselves which the law has a right to expect from those who apply for 
its aid. The whole course of the proceeding from its commencement to its close 
tends to show that the purchasers did not rely upon any statements made to them, 
but resolved to examine and judge for themselves. They did take that course, 
but they pursued it carelessly and imperfectly. Upon the whole case, without 
attempting to go more minutely through the particulars, I feel bound to come to 
the conclusion that the plaintiffs in this suit, are not, upon this bill, entitled to a 
decree. I would, therefore, suggest to your Lordships that this decree should be 
reversed. 

That I may not be misunderstood in that in which I think my noble and learned 
friend [Lorp BroucHam] has rather misunderstood me, I beg to say that I by no 
means meant to state as a general proposition, that the principal should not be 
civilly bound by the act of the agent; but I did intimate a doubt whether it was 
fair, if the whole thing that could be called an act, was a declaration or an answer 
to a question upon a particular point in the principal’s absence, that he was to 
be bound by that declaration. That was the way in which I meant to put it. 


LORD COTTENHAM, L.C., said that the evidence of representations intended 
to be made, independent of what appeared upon the face of the papers themselves, 
rested upon parol testimony given on behalf of the plaintiffs, testimony on which, 
in the absence of all evidence on the part of the defendant, he thought it extremely 
dangerous to place any great reliance. His Lorpsurp continued: The course which 
has appeared to me to be most secure from any error as to the credit to be given to 
the testimony, and the most likely to lead to a safe conclusion, is this—in the first 
place, to try and test the accuracy of the case made on the part of the plaintifis 
and of the defendant, not by reference to what any witness may state as to what 
he heard pass in conversation with different parties, but to what I find in writing 


A 


G 


H.L.] ATTWOOD v. SMALL (Lorp CottrenuaM, L.C.) 263 


passing between the plaintiffs or their agents and the defendant, or, what is still 
more important, passing between the different members of that company which the 
plaintifis represent. If I find no doubt, if I find no difficulty left upon my mind 
as to what was the real understanding of the parties, not merely as to the nature 
of the representations made or intended to be conveyed by these papers, but as to 
their acting upon that information in the way in which they understood them, 
I need hardly say that I should not think it safe to give any credit to a witness 
who should be called for the purpose of stating something that had passed in con- 
versation inconsistent with the result of such documents. 

If I had found the case on the part of the plaintiffs made out by the evidence 
as it stands, I should have thought, undoubtedly, there was sufficient to have made 
it proper for the due attainment of the ends of justice to put this matter in a 
course of further inquiry so as to have given to the defendant the opportunity of 
bringing his case before a proper tribunal, with the examination of those witnesses 
of whose testimony he has been deprived by the course which has been adopted by 
the plaintiffs. But having satisfied myself, not from the parol testimony—as to 
which great doubt and difficulty arise as to the credit to be given to it in the present 
state of the cause, in the absence of those two witnesses—but from the documentary 
evidence to which I have called your Lordships’ attention, I feel myself bound to 
say that I do not think the plaintiffs have made out such a case as entitles them to 
have undone the transaction to which they have been parties, and under which they 
have so long acted. 

If fraud had been made out and the circumstances constituting that fraud had 
been concealed from the parties against whom it was put into operation, no time 
scarcely would have been so long as to bar the plaintiffs of the right of redress, but 
we are now trying two propositions by this evidence, first, whether fraud was 
practised and, secondly, whether that which is alleged, as fraud, or rather the 
facts from which fraud is inferred, were not known to the plaintiffs, or to those by 
whose conduct and by whose knowledge they must be affected from the very 
commencement of this transaction. I have satisfied myself that both these 
propositions are in favour of the defendant. I do not find the fact of fraud made 
out, although undoubtedly it may be supposed that the bargain was a very good 
one for Mr. Attwood. That is not the matter in question; it is that the fraud 
alleged, which alone can be resorted to for the purpose of supporting the plaintift’s 
case, is not made out in fact, and that the circumstances from which that fraud 
is endeavoured to be inferred by the plaintiffs are, in my opinion, proved to have 
been known to them from the beginning. I infer that the imputation of fraud 
from those circumstances is not properly deduced but that the plaintiffs were 
themselves satisfied that no fraud had been practised, because with their know- 
ledge of the facts, if they had considered that fraud had taken place, they un- 
doubtedly would have interfered sooner, and were bound to interfere sooner. 

Taking this view of the case, I feel myself bound to submit to your Lordships 
that the result of this investigation, long and arduous as it has been, ought to lead 
to a reversal of the decree, and to a dismissal of the bill with costs. 


LORD LYNDHURST.—TI have listened with great attention and respect to the 
arguments that my two noble and learned friends have addressed to your Lord- 
ships. I regret to say, however, that the conclusion that I have come to differs 
from that which has been stated by them. I do not mean to set my opinion and 
judgment in competition with theirs, particularly in the review of a decree which 
was pronounced by myself, but I think when I hesitate to adopt their opinion, I 
owe it to myself, and I owe it also to your Lordships, to state distinctly the 
grounds upon which that hesitation is founded. 

I do not understand that there is any difference between us with respect to the 
law upon this case. Much upon that point was urged at the Bar, but I take the 
law to be clearly settled, and I venture to state it to be this—because I feel in that 
I am confirmed by the opinion of my two noble and learned friends—that where 
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representations are. made with respect to the nature and character of property 
which is to become the subject of purchase, affecting the value of that property, 
and those representations afterwards turn out to be incorrect and false to the 
knowledge of the party making them, a foundation is laid for maintaining an action 
in a court of common law to recover damages for the deceit so practised, and in a 
court of equity a foundation is laid for setting aside the contract which was founded 
upon a fraudulent basis. 

I do not understand that that siipceitielt is disputed by either of my noble and 
learned friends; it was distinctly laid down and decided in the case referred to in 
the judgment below, and which has been referred to at your Lordships’ Bar, I 
mean Dobell v. Stevens (2). That was one of those ordinary cases which frequently 
come before the courts of common law. It was a case of the purchase of a public- 
house. A false representation—false to the knowledge of the party making it— 
was made by the vendor with respect to the extent of the custom, with respect 
to the quantity of beer that was drawn during a certain period. The books were 
in the house. It was part of the case that the purchaser might have access 
to them if he thought proper; but notwithstanding that circumstance, it being 
proved that the representation was false, the Court of King’s Bench were of 
opinion that an action for damages might, under such circumstances, be sustained. 

The same principle was acted upon, even after the conveyance was executed, 
in the case which was referred to by my noble and learned friend, I mean Edwards 
v. M‘Leay (1), where there was a false representation, within the knowledge of 
the party, made as to a part of the property that was purchased by the plaintiff. 
Str WiuuiaM Grant, M.R., was of opinion that that was a ground upon which a 
court of equity might proceed and ought to proceed, for the purpose of vacating 
the contract, which was founded upon that basis. 

This, then, being the admitted law upon the subject, the sole question for con- 
sideration in this case is a mere question of fact, the question being whether 
or not any false representation with respect to the productive power and nature of 
this property was made by Mr. Attwood, or by his agents by his authority and 
acting for him, he or they knowing at the time that that representation was made 
that the representation was false. That is the charge that is made, and, if it shall 
turn out that that charge is proved, that it is established in point of fact, the next 
question for consideration will be whether anything has occurred since the period 
of the contract to deprive the parties of a right of resorting to a court of equity 
for the purpose of obtaining redress for the injury which they have so sustained. 

His Lorpsuip examined the evidence in detail and continued: It appears to me 
from what I have stated, and the view that I have taken of it (I do not like to 
use harsh terms), that false representations, to the knowledge of the parties, were 
made in this transaction, particularly with respect to the yields, or the quantity 
of materials necessary at the time of the contract to make a certain quantity 
of iron. It is said that Mr. Attwood produced his books; that they were opened 
for inspection, and the parties went down to examine the books, and Mr. Attwood 
is not responsible if they made any mistake; that they had all the evidence before 
them. I admit that they had, but then there was that blot to which I have referred, 
that blot on which the whole question turns. There were no yield books, except 
those of James and Matthias Attwood, ever produced for the purpose of establishing 
the yields. It was represented that, although those are not the yields of the present 
time, the yields of the present time are the same as the yields of the time of James 
and Matthias Attwood. That was the representation. Mr. Attwood says, in his 
answers that there were no yield books. There were not, strictly and technically, 
yield books, but there were stock papers which served the purpose of yield books, 
and it would be impossible that a work of this kind could be carried on without 
documents of that nature. Were they produced among the documents which were 
brought into court? They were not produced; they were discovered by accident. 
Seven witnesses speak to the existence of them. No question is put on the other 
side to Edwards on the subject, and I must take it, therefore, that the existence 
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of those stock papers is distinctly proved. Did Mr. Attwood know that the books 
of James and Matthias Attwood did not represent the yield of the present time? 
It is proved he must have known that they did not. It is stated by the witnesses 
that he, over and over again, complained of the present yields, and Best says that 
he said: ‘‘You know how we have been going on lately; it will not do to produce 
recent books.’’ This is the case which led me to the conclusion to which I came 
in the court below as to the fraudulent representations that were the basis of this 
contract of Nov. 4, because it was on the confidence of these representations that 
that contract was entered into. 

This is only a part of the case. I must request your indulgence while I refer to 
the part of the case which was principally dwelt on by my noble and learned friend 
on the Woolsack....Is there here anything amounting to a waiver, or to an 
adoption? If you once establish a case of fraud in order to get rid of the case of 
fraud by anything like adoption, that adoption must be with an entire and full 
knowledge of all the facts. Is it pretended that was the case here? With respect 
to the yields, it took the accountants two months to come to a conclusion from the 
books. Could the directors on bare suspicion, on failure of one, two, three, or four 
items, venture to institute proceedings against Mr. Attwood? Nothing but full 
possession of all the facts of the case could have enabled them to do it. Therefore, 
I do not see how it can be shown that, after obtaining a full knowledge of the facts, 
there was any adoption of this transaction, either by the directors themselves, or 
by the directors through the medium of P. Taylor. 

I have gone through this case for the purpose of justifying myself to your Lord- 
ships and vindicating myself in my own opinion for entertaining hesitation and 
doubt as to the opinions that have been formed by my noble and learned friends. 
Perhaps I have expressed myself with rather too much anxiety, but I state sin- 
cerely, that what I have submitted, I submit with the utmost deference and 
respect to your Lordships and my noble and learned friends. I do not wish that 
my opinion should weigh against theirs. I defer to the opinion they have formed 
on this subject. They have considered and investigated the case with great acute- 
ness, great industry, and great earnestness, and, as it was my lot to pronounce the 
judgment in this case against which the appeal has proceeded, I confess this cir- 
cumstance increases my doubt and my hesitation. What I have said I have said 
in discharge of my duty. Your Lordships will dispose of the case as you think fit. 
You have heard it very much in detail, and I am sure, whatever the decision is, 
the parties on the one side and the other, considering the manner in which it has 
been investigated, and the time that has been bestowed on it, both here and 
elsewhere, must be satisfied that, as far as our efforts and exertions could extend, 
we have endeavoured to do justice between them. 


Mar. 26, 1888.—_LORD BROUGHAM.—I approach the consideration of this case 
with very great anxiety, from the peculiar circumstances in which it comes for 
judgment before your Lordships. It is without any example, within the experience 
of the oldest man in the profession, in point of length, and I should say, of com- 
plexity of detail of the mass of matter with which it stands encumbered, and it is 
hardly exceeded by any cause of which there is any report in respect of the import- 
ance of the stake at issue. It is the length of the case, and the mass of matter 
in which it is involved, that principally give rise to the anxiety which I feel. It 
has lasted now for nearly seventy days in hearing in the court below and in this 
House, forty-six of which have been at your Lordships’ Bar. The printed papers 
exceed 2,600 folio pages. The notes of the arguments in this House alone, with 
which I have been furnished, occupy about 10,000 brief pages. Instead of diminish. 
ing in prolixity and lightening in weight of materials as the cause proceeded through 
its successive stages—when it might have been expected that, as matters came to 
be better apprehended on the one side and the other—as parties came nearer to an 
understanding of what the real matters in issue were—as the mists, which always 
exist of the outset of a case, were by mutual communication and further discussion 
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cleared away—as points that were immaterial, though at first supposed to be other- 
wise, came to be dropped out of the cause, and as thus the points really in dispute 
between the parties came to be diminished and the ground of real conflict to be 
narrowed—when it might have been expected that in each successive stage, for these 
reasons, the prolixity should have been less and the mass of matter that encumbered 
the questions in issue become lighter, on the contrary, at each successive step 
greater elaborateness has been shown, the zeal of parties on either side contending 
has augmented, the prolixity of statement and of argument has been enlarged, and 
the mass of materials under which we may be said almost to be exhausted, if not 
confounded, has been augmented, so that had the cause gone off by any great 
misfortune from the absence of those who heard it last session to another and a 
fourth stage, it is difficult even for the imagination to scan the bounds which would 
have been the limits of this extraordinary cause. 

I come now to advert to the principles of law which are involved in the case, 
and upon which the decision must proceed, and it is very satisfactory to think 
that upon those there is no controversy on either side. I shall state them in the 
manner in which they strike me. If two parties enter into a contract and one of 
them, for the purpose of inducing the other to contract with him, shall state that 
which is not true in point of fact and which he knew at the time that he stated 
it not to be true, and if upon that statement of what is not true and what is known 
by the party making it to be false the contract is entered into by the other party, 
then generally speaking, and unless there is more than that in the case, there will 
be at law an action open to the party entering into the contract, an action of 
damages grounded upon the deceit, and there will be a relief in equity to the same 
party to escape from the contract which he has so been inveigled into making by the 
false representation of the other contracting party. In one case it is not necessary 
that all those three circumstances should concur in order to ground an action for 
damages at law or a claim for relief in a court of equity, I mean in the case of 
warranty given in which the party undertakes that it shall in point of fact be so, 
and in which case, therefore, no question can be raised upon the scienter, upon the 
fraud or wilful misrepresentation. In this case that is clearly out of the question, 
therefore all those three circumstances must combine: first, that the representation 
was contrary to the fact; secondly, that the party making it knew it to be con- 
trary to the fact; and thirdly, and chiefly, in my view of the case, that it should 
be this false representation which gave rise to the contracting of the other party. 
‘‘Dolus dans locum contractui’’ is the language of the civil law, not dolus malus 
generally; not the mere fraudulent conduct of the party trying to overreach his 
adversary; not mere misconduct and falsehood throughout, unless dedit locum 
contractui; because then comes in the equitable principle of the civil law, which 
forms a part of all other systems of jurisprudence, whether founded upon it or not, 
being grounded on the highest consideration of natural equity, ex dolo non oritur 
contractus. 

The cases which have been referred to, and which are perfectly clear upon this 
point, may be shortly recalled to the recollection of your Lordships for the purpose 
of clearly showing that the materiality as well as the falsehood of the statement 
and the knowledge of the party making it that it was untrue must concur in order 
to give relief in equity and to give an action for damages at law, the two remedies 
being co-extensive and acting in exactly the same circumstances. The first case 
that is mentioned in suits of this sort, is that of Lysney v. Selby (8), a case for 
affirming the rent of houses sold by the defendant to the plaintiff, to be more than 
it was, in which Lorp Hott, C.J., held that, if one buys upon a representation 
of so much rent, and relies upon it, and will inquire no further, if the representation 
be false, an action will lie, but, if the vendor will inquire further, that is, if, not 
relying upon the representation of rent made, he says: ‘‘I do not rely upon the 
representation, but I will satisfy myself by my own inquiry,”’ then Lorp Hott 
seems to have been of opinion that the action would not lie. 

Then there is Dobell v. Stevens (2), before Lorp Trenterpen, C.J. It was a 


i 
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question on the purchase of an alehouse arising out of a misrepresentation of the 
receipts of the house—a very common case—and Lorp TENTERDEN, fin directing 
the jury, said that he relied on the purchase of the alehouse having been made on 
the faith of the representation. Suppose, instead of its having been made on the 
faith of the representation, the party had said: ‘‘I draw so much beer in a month.”’ 
‘‘But,’’ says the other, ‘‘I will not be satisfied with your telling me that. You 
will have no objection to verify and corroborate your statement of the draught 
by giving me access to your beer books or to your brewer’s account.” ‘With all 
the pleasure in the world,’’ says the vendor of the beerhouse. ‘‘Come, or send any 
person you choose.’’ And suppose the purchaser had either gone and satisfied 
himself or sent his clerk, which clerk had made a report to him and said: ‘‘I have 
looked through the books, and I am perfectly satisfied’’; or if the purchaser, not 
satisfied with the clerk’s report, had gone himself, looked at the beer books, and 
said, ‘‘I see it is all right,’’ would he then be allowed six months after that to come 
and say, ‘‘I will be off the bargain, because I find there is a less draught of beer 
than I expected?’’ Or could he have come with any success into Lorp TEnTER- 
DEN’s court and asked for damages on the ground of misrepresentation, because 
instead of three butts, there were only two butts of beer drawn? ‘‘No,’’ my Lord 
Chief Justice would have said; ‘‘how can I say that the purchase was made upon 
the faith of that representation when I know that it was made upon your own 
examination of the books and your clerk’s report, which report of your clerk was 
confirmed by your own ocular inspection.”’ 

If your Lordships look at Ekins v. Tresham (4), your Lordships will find the 
pleadings there set out, and that the defendant made such a representation, to 
which representation the plaintiff ‘‘adhibens fidem, donne 4 lui £500,’’ so that 
‘‘adhibens fidem’”’ appears to have been an old rule—a peculiar expression, to which 
representation the party in question lending faith, did, as Lorp TENTERDEN says in 
Dobell v. Stevens (2), upon the faith of that representation, pay this £500. 

In Edwards v. M‘Leay (1), a case in equity, those cases which I have mentioned 
being at law, Lorp Epon holds that the false representation must be a falsehood, 


' which the other party had no means of knowing. It must be a falsehood which is 


not common to both parties te inquire into and ascertain, a falsehood which is not 
open to the eyes of either the one or the other party, but which is within the 
knowledge of one party, not within the knowledge of the other, and consequently to 
one party telling the other who has no other means of satisfying himself excepting 
listening to what is told him by the party alone knowing it, he adhibens fidem 
entered upon the contract. In such a ease equity will relieve him against it, 
because he had no other means of knowing and trusted to that representation alone, 
not to his own inquiry, and, therefore, it must be that which dedit locum con- 
tractul. 

What inference do I draw from these cases? It is that general fraudulent con- 
duct signifies nothing; that general dishonesty of purpose signifies nothing; that 
attempts to overreach go for nothing; that an intention and design to deceive may 
go for nothing unless all this dishonesty of purpose, all this fraud, all this intention 
and design, can be connected with the particular transaction, and not only con- 
nected with the particular transaction, but must be made to be the very ground 
upon which this transaction took place and must have given rise to this contract. 
If a mere general intention to overreach were enough, I hardly know a contract, 
even between persons of very strict morality, that could stand. We generally find 
the case to be that there has been an attempt of the one party to overreach the 
other, and of the other to overreach the first, but that does not make void the 
contract. It must be shown that the attempt was made, and made with success, 
cum fructu. The party must not only have been minded to overreach, but he 
must actually have overreached. He must not only have given instructions to the 
agent to deceive, but the agent must, in fulfilment of his directions, have made a 
representation. Moreover, the representation so made must have had the effect of 
deceiving the purchaser, and, moreover, the purchase) must have trusted to that 
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representation and not to his own acumen, not to his own perspicacity, not to 
Inquiries of his own. I will not say that the two might not be mixed up together, 
the false representation of the seller and the inquiries of the buyer, in such a way 
as even then to give a right to relief. I do not find that there is anything in this 
cause that makes it necessary to deal with that argument. 

Having stated these principles, I now come to call your Lordships’ attention to 
the facts of the case in their application to these principles. But before I come to 
that, there is one thing I wish to observe, in case of any misunderstanding of an 
observation of my noble and learned friend, with respect to what I considered to be 
a mis-statement of the principle respecting agency between the parties (ante p. 262). 
If an agent of a party, say of Mr. Attwood in this case, without his knowledge 
made a wilfully false representation to the British Iron Co. upon which representa- 
tion they acted ‘“‘adhibentes fidem,’’ and on that confidence had entered into a 
contract, I have no hesitation whatever in saying that against that contract equity 
would relieve just as much as if there was the scienter of the principal proved 
because it is not a question of criminal responsibility which is here raised by the 
facts. The agent could not commit the principal to any criminal purpose if the 
principal did not know it and had not either given him an authority or adopted 
his act when he did know it. But as to the civil effect of vitiating the contract 
made upon that false representation, I have no doubt whatever that it would vacate 
it just as much with the ignorance of the principal as if he were charged with 
knowing it, and as if the agent had been an agent for this purpose. 

The British Iron Co., then represented by three of the directors, on June 6, 
1825, accepted an offer, the property having been tendered to them for £600,000, 
and after stating the dates of the payment of the different instalments, they made 
this most material proposal, moving as your Lordships see, from them, not from 
Mr. Attwood : 


‘“This proposal is made by us under a complete understanding that you will 
afford Mr. P. Taylor every facility to ascertain the correctness of the 
representations that have been made to him respecting this property.” 


What says Lorp Hott in Lysney v. Selby (8)? In effect: “‘If he will go to inquire 
for himself....’’ What says Powys, J.? ‘‘If it was a thing of which he might 
have satisfied himself.’’ What says Lorp TenTERDEN in Dobell v. Stevens (2)? 
‘‘Having been made on the faith of the representation, and of that alone.’’ What 
says Lorp Epon, in Edwards v. M‘Leay (1), affirming Str Wiiiiam Grant’s judg- 
ment? ‘‘It must be a falsehood of which the other party had no means of know- 
ing.’’ And so the British Iron Co. said to Mr. Attwood: “‘You have made us a 
proposal; you have given a statement; we entertain the fullest confidence that that 
statement will be borne out by the inquiry; we accept the offer you make, and we 
bind ourselves to the bargain as purchasers, on the condition that you will enable 
us ourselves to ascertain the truth of the statement you have already made to us.”’ 

When we apply to this case the principles which I stated at the outset, we find 
the facts are wanting. We find there is no misrepresentation which gave rise to the 
contract; we find that the purchasers did not rely upon the representation, but 
said: ‘‘We will inquire ourselves’’; that they began this treaty by saying, we will 
inquire; and from June 6, 1825, onwards they constantly proceeded upon the plan 
of satisfying themselves, first by sending their agents, then by going down them- 
selves, then by inquiring themselves, then even afterwards by sending other 
agents to inquire, and those agents reporting that the representation was true, 
and that those parties finding by their own inquiries that the agents had reported 
accurately, and that the representation was corroborated by the result of the 
inquiry, and that even when their own interest, when everything in the com- 
mercial world was down, when shares were falling, when money was not to be had, 
when they were asking time for a prolongation of the term of payment to Mr. 
Attwood, and when it was their interest to discover a flaw in the contract, they 
then inquire again and send a new agent to inquire, Mr. Foster, an engineer, and 
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they state to him their own opinion to be in favour of Mr. Attwood’s representa- 
tions. And Mr. Foster, in answer as late as April 26, less than a month before the 
bill was put upon the file, reports in favour of Mr. Attwood’s representations. 

Such being the facts, even if no observation arose as to the delay, as to the 
adoption and affirmance of the contract, purging it of all objections which might be 
made, and supposing that they had come in time, instead of delaying so many 
months, I ask myself this question: In these circumstances have these parties a 
right to be released from their contract, by the interposition of a court of equity, 
according to those principles which I have stated? When I ask myself that 
question, upon which alone my judgment must turn, I am bound to say: No; and 
I am bound, therefore, to give my opinion to your Lordships that the case of the 
plaintiffs has failed, and that I am of opinion that the judgment of the court below 
ought to be reversed. 


LORD WYNFORD.—0n the law upon this subject, it appears to me that there is 
little or no difference of opinion. I do not quite agree with my noble and learned 
friend who last addressed you that in order to set the contract aside the parties 
must appear to have been induced entirely to enter into it by false representations. 
I say, if the parties are induced fraudulently in any way, although they may have 
other reasons for entering into the contract, if the strong grounds which prevailed 
on them to enter into the contract were fraudulent representations, that will give 
an action in a court of law for deceit, and, I should hope, would be considered as a 
sufficient ground in a court of equity to set aside the contract. The representations 
of course, must be material, and the party making them must know at the time that 
he was making representations which were false. I am aware that, if a party 
chooses to trust to the representations and does not make any inquiry, that reliance 
will be sufficient to make out a charge of false representations so as to set aside 
the contract. If the party thinks proper to inquire and to use his own eyes, and 
does not depend upon the representations, if the representations be of such a 
nature that by a view of the thing he can detect their falsehood, undoubtedly the 
party making the representations will not be answerable for that falsehood, but the 
other party must consider it as attributable to his own negligence if he thought 
proper to give weight to any such representations. But if a party who thinks 
proper not to trust entirely to the representations is prevented from making such 
full inquiry, as he otherwise would have made, by any artifice on the part of the 
person making these representations, in that case the contract ought to be set 
aside. 

I think I shall have no difficulty in showing that some of those representations 
which were made were false to the knowledge of Mr. Attwood, and that the parties 
trusted very much to Mr. Attwood, and did not make such an inquiry as they would 
have made if they had not been deluded by false representations. I shall also, 
I think, make out to your Lordships’ satisfaction that they were prevented from 
making that full inquiry which they otherwise could have made. If I establish 
these propositions, I am quite sure I shall have shown your Lordships that this is 
a case in which the matter ought to be submitted to a jury, and ought not to be 
decided in its present stage. Courts of equity frequently upon the consideration of 
a cause where it is material to get at the character of the witnesses who depose 
to different facts feel that it is impossible for them to do justice without sending 
the case to an issue as in Rhodes v. De Beauvoir (5), in this House. I venture to 
say, if that cause had been decided without having been sent to an issue, a very 
different decision would have been pronounced from that which was ultimately 
pronounced. That case, and many others that could be referred to, show how 
important it is that this case should be sent to be tried by a jury. 

There are many circumstances in this case, which, in my opinion, require to be 
examined into. Your Lordships know perfectly well that it is not an uncommon 
thing in a court of equity to direct that the plaintiff and defendant shall be 
examined. It often happens, particularly in a case of fraud, that by the examination 
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of the plaintiff and the defendant fraud can alone be detected. I should be— 
desirous that Mr. Attwood should be put to the Bar, not as a witness to be examined 
in chief, but as an adverse witness to be cross-examined, and also, if it was thought 
proper, to be contradicted. By that process only could your Lordships ever extract 
an accurate account of this case, and without that accurate account your Lord- 
ships cannot possibly know what judgment ought to be given. There are other 
persons who have been made defendants. It would be very desirable that they 
should be examined. They can throw much more light on this subject than has yet 
been thrown upon it. Two of my noble and learned friends seem to think that the 
parol evidence was not at all material. I think the case has not been half tried 
until the parol evidence has been fully and fairly sifted and examined in the only 
way in which it can be sifted and examined with a view to get at the truth, namely, 
in a court where the witnesses are examined and cross-examined viva voce. If 
truth is to be got at, that is the first step to be taken before any just decision can 
be given. A just decision cannot be given until the whole facts are before the 
House, and they cannot be got at by a paper examination. 


On the motion of the Ear or Devon it was agreed that the decree appealed from 
should be reversed. The Lorp CuanceLuor then moved ‘‘that the bill be dismissed 
with costs,’’ and Lorp WynFrorD moved an amendment that the words after ‘‘that’’ 
be left out and that the words “‘issues be sent down’’ be inserted in their place. 
The amendment was negatived and the original motion was carried. 


Decree reversed: bill dismissed. 


MORRIS v. DAVIES 


[Housz or Lorps (Lord Cottenham, L.C., and Lord Lyndhurst), April 28, 1836, 

June 19, November 27, 80, December 1, 4, 7, 12, 1837] 

[Reported 5 Cl. & Fin. 163; 1 Jur. 911; 7 E.R. 365] 
Legitimacy—Presumption of legitimacy—Rebuttal—Need for evidence to be 
strong, distinct, satisfactory, and conclusive. 

A husband and wife who had one child, a daughter, separated because of the 
wife’s predilection for a servant, A., and the wife immediately went to live 
with A. in undisguised adultery. In the spring of 1792 the husband visited 
the wife at her house. In January, 1798, the wife gave birth to a son. The 
gon was described in the parish register as a ‘‘base-born child.’’ He was 
brought up at the expense of A. by A.’s parents, who treated him as their 
grandson, and A. on his death left all his property to him. The wife 
denied to her husband that she had any child other than their daughter, and 
the husband shortly before his death described the daughter as his only child. 
The husband, after the daughter had incurred his displeasure, made a will 
leaving all his property to a nephew, but later revoked this and left all his 
property to his daughter. After the husband’s death, the son adopted his 
surname, and claimed to be legitimate. 

Held: when a husband and his wife had had the opportunity of sexual 
intercourse, a very strong presumption arose that it must have taken place 
and that a child who was subsequently born was its fruit, but that was no more 
than a presumption and might be rebutted by evidence which was not slight 
or on the mere balance of probabilities, but was strong, distinct, satisfactory, 
and conclusive; in the present case it appeared on the evidence that intercourse 
between the husband and wife had not taken place at the material time, and, 
therefore, the son was illegitimate. 
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A Notes. Section 382 (1) and (2) of the Matrimonial Causes Act, 1950 (29 Hats- 


Bury’s Statutes (2nd Edn.) 417), provides that evidence of a husband or wife 
shall be admissible in any proceedings to prove that marital intercourse did or 
did not take place between them during any period but that a husband or wile 
shall not be compellable in any proceedings to give evidence of the matters 
aforesaid. 

Applied: Saye and Sele Barony (1848), 1 H.L.Cas. 507; Piers v. Piers, [1843-60] 
All E.R.Rep. 159; Legge v. Edmonds (1855), 25 L.J.Ch. 125. Considered: Gurney 
v. Gurney (1868), 82 L.J.Ch. 456. Applied: Hawes v, Draeger (1883), 23 Ch.D. 
173. Approved: The Aylesford Peerage (1885), 11 App. Cas. 1. Applied: Bosvile 
y. A.-G. (1887), 12 P.D. 177; Burnaby v. Baillie (1889), 42 Ch.D. 282; Gaskill v. 
Gaskill, [1921] All E.R.Rep. 365. Considered: Re Bromage, Public Trustee v. 
Cuthbert, [1935] All E.R.Rep. 80; Stafford v. Kidd, [1986] 3 All E.R, 1023; 
Ettenfield v. Ettenfield [1940], 1 All E.R. 293. Referred to: R. v. Mansfield 
(1841), 1 Q.B. 444; Plowes v. Bossey (1862), 2 Drew. & Sm. 145; Atchley v. Sprigg 
(1864), 33 L.J.Ch. 845; Re Yearwood’s Trusts (1877), 5 Ch.D. 545; Sastry Velaider 
Aronegary v. Sembecutty Vaigalie (1881), 6 App. Cas. 364; Ne Walker, Re Jackson 
(1885), 53 L.T. 660; Gordon v. Gordon and Granville Gordon (1903), 72 L.J.P. 38; 
Evans v. Evans and Blyth (1904), 20 T.L.R. 612; Russell v. Russell, [1924] A.C. 
687; Ettenfield v. Ettenfield, [1939] 2 All E.R. 743; Re Heath, Stacey v. Bird, 
[1945] Ch. 417; Hadlum v. Hadlum, [1948] 2 All E.R. 412; Preston-Jones v. 
Preston-Jones, [1951] 1 All E.R. 124; Re Jenion, Jenion v. Wynne, [1952] 1 All 
E.R. 1228: Cotton v. Cotton, [1954] 2 All E.R. 105; Francis v. Francis, [1959] 
8 All E.R. 206; Re Taylor, [1961] 1 All E.R. 55. 

As to the presumption of legitimacy and evidence rebutting it, see 3 HALsBpury 8 
Laws (3rd Edn.) 87-92; and for cases see 8 Dicusr (Repl.) 898-406. 


Cases referred to: 

(1) Banbury Peerage Case (1811), 1 Sim. & St. 1538; 57 E.R. 62; 3 Digest (Repl.) 
403, 48. 

(2) Head v. Head (1828), Turn. & R. 1388; 1 Sim. & St. 150; 37 E.R. 1049, L.C.; 
3 Digest (Repl.) 399, 13. 

(3) Bury v. Phillpot (1834), 2 My & K. 349; 3 L.J.Ch. 119; 89 E.R. 977; 3 Digest 
(Repl.) 399, 18. 

(4) Clarke v. Maynard (1822), 6 Madd. 364. 

(5) R. v. Luffe (1807), 8 East, 193; 103 E.R. 816; 38 Digest (Repl.) 404, 43. 

(6) Goodright d. Tompson v. Saul (1791), 4 Term Rep. 356; 100 E.R. 1062; 
3 Digest (Repl.) 405, 67. 

(7) Gardner Peerage Claim (1826), 58 Lords Journals 165, H.L.; 3 Digest (Repl.) 
47, 160. 


Appeal by the plaintiff, Evan Morris (previously known as Evan Williams) from 
a decision of Lorn LynpHurstr (as Lord Chancellor) holding that the plaintiff was 


H_ illegitimate. 


In 1778, Mr. Morris, a surgeon, in Shrewsbury, married Miss Gwynne, and by 
their marriage settlement his estates in Montgomeryshire were settled to the 
issue of the first and other sons of the marriage in tail, remainder to Mr. Morris 
in fee. In July, 1781, Mrs. Morris was delivered of a daughter, who subsequently 
became the wife of Mr. Davies, and a defendant in the cause. Some time after- 
wards Mrs. Morris showed such a decided predilection for a servant who lived 
in the family, of the name of William Austin, that Mr. Morris determined upon 
a separation; and, accordingly, by an indenture dated May, 1788, he conveyed to 
a trustee certain estates upon trust, for the separate maintenance of Mrs. Morris. 
Soon after this he gave up his profession, and retired to his estate at Argoed, 
where he lived in great seclusion until his death. Immediately upon the separa- 
tion Mrs. Morris settled at Llanfair, where she lived in undisguised adultery with 
William Austin. In 1798, Mrs. Morris was delivered of a son, who was immedi- 
ately carried by Austin to Wem, a village at which his father, a weaver in very 
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low circumstances, lived. An entry of the child’s baptism was made in the parish 


register of Wem, as follows: ‘January 11, 1793: Evan Williams, a base-born 
child, was baptised.’’ Austin’s father and mother kept the child, and brought him 
up under the name of Austin, treating him as the child of their son, by whom 
the expenses of his nurture and education were borne. The interest of Mrs. 
Morris about this time obtained for Austin a commission, and soon after a com- 
pany in the 90th Regiment of Foot; and in 1804, he went with his regiment to 
the West Indies, having first presented Mrs. Morris with his portrait, which was 
proved to bear a striking resemblance to the child. He died at St. Vincent’s, in 
1807, having by his will bequeathed the whole of his property to Evan Williams, 
who received the amount from his executors. 

In 1792 and 1793 Mr. Morris resided at Argoed, about fifteen miles from 
Llanfair. The birth of the child had been carefully concealed from him, and up 
to the period of his death he believed he had no other child but his daughter, Mrs. 
Davies. Upon reports being circulated that Mrs. Morris had been delivered 
of a son, he went over to Llanfair, and had an interview with her, and upon 
charging her with the fact, she positively denied it, adding ‘‘she wished the devil 
might take her off the earth if she had any child but her daughter Harriet.’’ All 
the subsequent acts of Mr. Morris show that he was satisfied of the truth of 
this assertion. His daughter having married against his consent, he made a 
will, bequeathing all his property to his nephew, but being afterwards reconciled 
to Mrs. Davies, he made another will in favour of her and her children. In neither 
of these does he take any notice of a son. In 1807, three years before his death, 
he was party to an agreement under an Inclosure Act, and his daughter is therein 
styled, ‘‘his only child and heir apparent.’’ This agreement related to property 
settled on his male issue, so that his daughter would have been improperly a party 
to it if he had had a son. He died in 1810, and his funeral was attended by 
his daughter and other relatives, but not by the son of Mrs. Morris. Upon the 
death of the father Mrs. Davies took possession of his estates. The child of 
Mrs. Morris went in his infancy by the name of Austin. When a boy at school, 
he was called Williams, but in 1811, after Mr. Morris’s death, he assumed the 
name and claimed the estates of Mr. Morris, and endeavoured to establish his 
legitimacy by the following circumstances of access. 

Upon the trial of the first issue at Shrewsbury Spring Assizes, 1827, directed by 
the Court of Chancery, it was proved that Mr. Morris occasionally went over from 
Argoed to Llanfair; that he sometimes visited Mrs. Morris; and that they had 
undoubtedly opportunities of sexual intercourse. One witness, Mary Evans, went 
so far as to say, that they met at the house of a Mrs. Lloyd at Garthelwyd in 
the spring of 1792, and passed the night there, and upon this the jury found a 
verdict for the plaintiff. In July, 1827, a motion was made for a new trial, and 
the Lord Chancellor stated (among other things) that he had no foundation on 
which he could safely proceed to determine definitively the rights of the parties, 
and accordingly directed a new trial. Upon that trial, at the Shrewsbury Assizes, 
1827, the jury gave no credit to the testimony of Mary Evans; but two other 
witnesses were examined, Arthur and Willings, who had not been called upon the 
first trial; from whose evidence it appeared, that in the year 1792 (although it 
is not stated in what part of that year) Mr. and Mrs. Morris dined together at 
the house of Mr. Morris’s brother; and, upon another occasion in the same year, 
Mr. Morris came over to Llanfair and dined and slept in Mrs. Morris’s house; 
the jury, however, were not satisfied with this evidence, and returned a verdict 
for the defendants. On June 14, 1828, upon motion on the behalf of the plaintiff, 
the Lord Chancellor, after conferring with VaucHan, B., who presided on the second 
trial, and had apprised his Lordship, that if he had been upon the jury he should 
have found a different verdict, directed a new trial. A third trial took place at 
the Gloucester Summer Assizes, 1828, before GaseLer, J., when neither Mary 
Evans, Arthur, nor Willings were examined, nor did the plaintiff give any additional 
evidence. The jury, however, were unable to come to any decision, and were 
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discharged without giving any verdict. Application was again made for a new trial, 
but it was afterwards resolved to leave the whole case to the decision of the 
Lord Chancellor (Lorp Lynpuurst), who, on Feb. 1, 1830, delivered judgment in 
favour of the defendants (reported in Srr Harris Nicotas’s Work oN ADULTERINE 
BasrarDy, p. 229). From this judgment the plaintiff appealed to the House of 
Lords. 

Spence and Whateley for the appellant. 

The Attorney-General (Sir John Campbell) and Temple, Senr., for the respondents. 


Their Lordships took time for consideration. 
Dec. 12, 1837. The following opinions were delivered. 


LORD COTTENHAM, L.C.—Great interest has been excited from the litigation 
that has arisen in this case, and its various results, and it is necessary to consider 
it in two points of view, clearly distinct from each other. We must first see what 
the rule of law is in cases of this nature, and then consider the facts of the case; 
having considered the rule of law, we must then apply the facts of the case to it. 
When the husband and wife have been in such a situation as that access, that is, 
sexual intercourse, may have taken place, the presumption is in favour of the issue; 
but such a case may be met by facts to the contrary; and strong inferences to 
be drawn from facts may lead to a different conclusion. The presumption of law 
may be rebutted by evidence not going directly to negative any intercourse, but 
to show facts that negative any intercourse between husband and wife; but such 
facts must be confined to the meetings that took place between them; for instance, 
if after birth of the child it is recognised by the parents, this circumstance is 
strong evidence of its legitimacy; if there be no recognition of the child, the 
circumstance is evidence to the contrary. If sexual intercourse between the parties 
be proved, the law will not permit any inquiry to be made whether the husband 
or another person is most likely to be the father of the child: the sleeping together 
of husband and wife being considered conclusive in favour of the legitimacy of the 
child. The fact of access, in short, must be tried like very other case. Proof of 
the husband and wife being in the same room or in the same town at the same 
time would be a strong case, but would not be direct proof of intercourse, and: may 
be repelled and disproved by circumstantial evidence to the contrary; and it 
was established in the Banbury Peerage Case (1), that the ordinary rules of evidence 
must be applied in cases of this description. Some of the judges at different 
periods may have made use of expressions somewhat irreconcilable with the 
doctrine found in the Banbury Peerage Case (1), if taken by themselves; but such 
expressions should be taken into consideration with reference to the facts respec- 
tively to which they relate. 

Approving, as I do, of the doctrine laid down and established in the Banbury 
Peerage Case (1), I shall confine my inquiries to the facts now before your Lord- 
ships; but it is material that I should first call your Lordships’ attention to the 
facts of the Banbury Peerage Case (1). Lord and Lady Banbury lived together 
and were not separated, and some facts were in that case established, proving that, 
in the year 1629, Lord Banbury settled the manor of Caversham on Lady Banbury 
and her heirs, and in the indenture, executed on Nov. 8 of that year for that 
purpose, the consideration alleged in the indenture is in these words: 


‘In consideration of the love and affection which he [Lord Banbury] beareth 
unto the said Lady Elizabeth his wife, having always been unto him a good and 
loving wife’’; 

and that, in his will, dated May 19, 1630, Lord Banbury calls Lady Banbury, 
“his dearly beloved wife Elizabeth, Countess of Banbury”’ 


and makes her his sole and only executrix and residuary legatee. It may be said, 
that a recital in a deed ought not to have much weight in cases of this nature; but, 
in the absence of all evidence of a want of affection between the parties, or of their 
living in a state of hostility with each other, I consider a recital of the above 
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effect important. There was in that case, also, a dealing with regard to the 
property of the Earl of Banbury, besides a general dealing together as husband 
and wife: and, in the years 1631 and 1632, they appeared in company together 
three times for the purpose of levying fines of their estates, and there were no 
circumstances existing to alter the situation of husband and wife. On the other 
hand, the facts adduced negativing intercourse between Lord and Lady Banbury 
were irresistible; and their Lordships were bound to report that the child born 
in that case was illegitimate. I will now advert to the principles on which the 
Banbury Peerage Case (1) was decided. Sir Samuet Romiiy, who was counsel 
for the petitioner, places his case there, as the present case is stated to your 
Lordships, for he says : 


“If the reputation had existed that Nicholas was not the son of Lord Banbury, 
the legal officers of the crown were bound to have brought it before the house 
in a proper shape. They ought to have proved such a reputation. Nicholas 
could not be expected to prove a negative; and it is doubly cruel to throw 
this necessity on his descendants.”’ 


In 1811, Lorp Repespate, on the motion of Lorp Erskine in the House of Lords, 
‘that the petitioner had made out his claim to the title, dignity, and honour of 
Karl of Banbury’’, says: 


“The birth of a child, during wedlock, raises a presumption that such child is 
legitimate, but this presumption may be rebutted both by direct and presump- 
tive evidence. Under the first head may be classed impotency and non-access, 
that is, the impossibility of access; and under the second, all those circum- 
stances which can have the effect of raising a presumption that the child is not 
the issue of the husband.’’ 


In 1818, when a motion was again made by Lorp Erskine to a similar effect; 
Lorp REpDESDALE observes, that if husband and wife are living together, and in 
such habits of intercourse that the husband may be the father of a child born 
during the marriage the child is presumed to be his child; but such presumption 
may be rebutted by circumstances tending to raise a presumption to the contrary ; 
and Lorp ELLENBOROUGH on the same occasion says, the presumption in favour of 
legitimacy is able to be repelled by circumstances inducing a contrary presump- 
tion; and then he observes, that ‘‘physical impossibilty, that is, impotency or 
want of intercourse, would be conclusive against legitimacy.’’ Incompetency is 
only a matter of presumption from facts adduced, so that you must always be let 
in to evidence of competency or incompetency; and on the same occasion Lorp 
ELLENBOROUGH adds, that the issue for the jury, in such cases, was the fact of 
the husband’s access to the wife, meaning, by that term, sexual intercourse. 
There was not direct evidence of sexual intercourse between Lord and Lady 
Banbury, and circumstantial evidence only could be had; but the result in 
the Banbury Peerage Case (1) is left in no manner of doubt. Your Lord- 
ships, in considering the case before you, can have no doubt what ought to 
be the conclusion you should arrive at, if you approve of the judgment in the 
Banbury Peerage Case (1). The judges, in their answers to the questions put to 
them in that case, held—first, that the presumption of legitimacy might be rebutted 
by circumstantial evidence, tending to negative sexual intercourse; secondly, that 
non-access might be proved, as facts are proved in other cases; and thirdly, that 
access was to be presumed in the case of marriage. Such points I consider as 
established in the Banbury Peerage Case (1). When, however, there have been 
opportunities of sexual intercourse, as sleeping together, no circumstantial evidence 
is receivable to repel the presumption of sexual intercourse. In the Banbury 
Peerage Case (1) there was no evidence of the separation of Lord and Lady Banbury; 
and independently of the witnesses produced, there was evidence of their being 
in terms at least of friendship, for they attended together on three occasions 
for the purpose of joining in levying certain fines, and it must be presumed 
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they were living together. In my opinion, it is not difficult to extract the rule 
of law, either from the facts or the opinions of the judges there. 

It is said the reported cases subsequent to the Banbury Peerage Case (1) are 
not consistent with it. In Head v. Head (2) the facts do not bear on the case, but 
Sir Joun Leacu, V.-C., recognises the Banbury Peerage Case (1), and observes 
(1 Sim. & St. at p. 152): 


‘‘Whenever a husband and wife are proved to have been together at a time, 
when in the order of nature the husband might have been the father of an 
after-born child if access did take place then between them, such sexual 
intercourse was prima facie to be presumed; and that it was incumbent upon 
those, who disputed the legitimacy of the child, to disprove the fact of sexual 
intercourse having taken place by evidence of circumstances which afford 
irresistible presumption that it could not have taken place.’’ 


In Bury v. Phillpot (8), there was no evidence to rebut the presumption of legiti- 
macy; and in Clarke v. Maynard (4) decided by Sm Joun Leacn, V.-C., in 1822, 
the same doctrine was acted on: and such are the whole of the decided cases on 
this point since the Banbury Peerage Case (1); and I am unable to discover any 
instance in which a judge has intended to lay down a different rule than is found 
in that case. I have before said that I have no intention of entering into the 
consideration of the cases that occurred before the Banbury Peerage Case (1), but 
I may observe that R. v. Luffe (5), which was one of physical impossibility of the 
husband’s being the father, is not so opposite to the doctrine found in the Banbury 
Peerage Case (1), as has been supposed; and in Goodright d. Tompson v. Saul (6) 
the court held that there was no necessity to prove the impossibility of access, 
if the other circumstances were strong enough to rebut the presumption of access. 
If, then, your Lordships are at liberty to examine the facts of the case now 
before you—if you are allowed to ask yourselves whether the child born in the 
year 1792 was the child of the alleged father—the facts leave no doubt that he was 
not. The birth of the child was in 1792; it was recognised by the adulterer Austin 
as his child. Austin by his will leaves all his property to that child, and he 
accordingly receives it; the mother denies the existence of the child to her husband 
when questioned on the subject by him. The fact of the husband’s ignorance of 
the existence of the child till a very late period; the husband’s leaving all his 
property to his daughter; the unequivocal acts of the three persons who had 
knowledge of all the important facts—can any of these circumstances, I ask, be 
reconciled with the circumstance of the child being the child of the husband? If 
the husband had had connection with the wife, why should he reprove her? and 
if the husband was the father of the child, why should Austin act as the father? 
There is nothing in the case before your Lordships to shake the presumption 
arising from these facts that I have stated, or rather to support the presumption 
of law. It was attempted to be shown that the husband and wife had slept 
together after the separation; but it is observable that, on the third trial, the 
witnesses, Mary Evans and the coachman to Mrs. Morris, who previously gave 
such important evidence, were not examined or produced by the plaintiff. Another 
important witness, previously examined by the plaintiff to prove that the husband 
passed the night at Llanfair, was not produced on the third trial. Mrs. Lloyd is 
then the only witness on the third trial who attempts to prove that the husband 


_ and wife slept together at Llanfair; and the other witnesses, called by the plaintiff 


do not support her testimony. In the spring and autumn of the year 1792, the 
husband and wife are seen together in the wife’s house and on the public road; 
and if so, is sexual intercourse to be presumed when you consider the other 
circumstances of the case? But the evidence of the plaintift’s own witnesses, who 
state the fact of the husband and wife being seen together, disprove his case. 
The husband, moreover, could not have known of the wife’s pregnancy. The ease 
is free from all doubt, that no such intercourse as is urged for the plaintiff took 
place, and that the child born was not the child of the husband. 
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LORD LYNDHURST.—I attended very closely to the arguments of counsel in 
the Court of Chancery, and as the judgment there pronounced by me has been 
more than once read at your Lordships’ Bar, I need not on this occasion advert 
to it: and after the judgment delivered by my learned friend the Lord Chancellor, 
I will only make a few observations as to the facts and the law of the case. 

The law was laid down in the Banbury Peerage Case (1) by the unanimous 
opinion of the judges, and enforced by Lorp Represpate, Lorp ELLeENBorovGH, and 
Lorp Expon, than whom, I may say, no more distinguished individuals ever hon- 
oured this House with their presence. Lorp Expon there says: 


“A jury ought to be told, that when the husband and wife have had the 
opportunity of sexual intercourse, a very strong presumption arises that it must 
have taken place, and that the child in question is its fruit, but it, and your 
Lordships ought to be told also that this is but a very strong presumption, 
and no more, and that a strong presumption may be rebutted by evidence.’’ 


This is the manner, then, in which the law was stated and enforced by the noble 
Lords whom I have mentioned: counsel were entitled to impugn these doctrines, 
but unless some case could be cited contradictory to the cases mentioned, such 
arguments would be of little avail. Lorp Coxr’s doctrine (I may observe) of 
intra quatuor maria has been long since exploded. In Goodright d. Tompson v. 
Saul (6), and the other cases referred to in argument, the opinion of the judges 
is clear and decisive, but it was stated that the decision of the House of Lords in 
the Banbury Peerage Case (1) was at variance with subsequent decisions in the 
different courts of justice; but on reference to them, it appears to me that not one 
of them breaks in upon the doctrine laid down in that case. Particular expressions 
may be found in the reports, which, if taken without reference to the facts to 
which they apply, may seem in some degree to militate against the doctrine laid 
down in the Banbury Peerage Case (1), but are easily reconciled when considered 
in conjunction with those facts. Reference has been made to what was said by 
Lorp Expon in Head v. Head (2); and the opinion of that learned Lord on hypo- 
thetical cases must possess great weight when pronounced before your Lordships. 
The doctrine I have adverted to was stated very clearly by his Lordship in that 
very case; but Lorp ELpon nowhere states, nor does he intend to state, that the 
conduct of parties is not to be used in evidence, or to have influence on your 
Lordships’ minds. In the Gardner Peerage Claim (7), a considerable body of 
evidence by medical gentlemen, tending to show that Captain Gardner could not 
have been the father of the child in question, was rejected by Lorp Epon, because 
he could come to no satisfactory conclusion upon it; and his Lordship observed in 
that case: 


“Tt was not by any means his intention to do more than to express his con- 
viction that the petitioner had made out his claim: there were a great many 
more questions which arose in a case of that nature, almost the whole of 
which were considered in the Banbury Peerage Case (1); but without entering 
into detail of these questions, and without entering into a discussion as to the ulti- . 
mum tempus pariendi, he was perfectly satisfied upon the whole of the evidence 
that the case had been made out. It might, no doubt, be expedient, ex abundanti 
cautela, to dwell upon the circumstance of protracted gestation, but there was 
- enough without it. The birth of the child was sedulously concealed from the 
husband. He was called by the name of the adulterer, who reared him, edu- 
cated him, and finally provided for him; having, moreover, married Mrs. 
Gardner the instant the divorce was obtained. Surely, if the Banbury 
Peerage Case (1) was law, there was enough before him to bastardise the child, 
without resorting to the obstetric evidence which formed so large a portion of 


this case.”’ 
The Gardner Peerage Claim (7), moreover, was decided the year after Head v. 
Head (2). 


A 
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This then is the view I have always taken of cases of this nature—that the 
presumption of law must not be allowed to be repelled by slight evidence, or on 
the mere balance of probabilities, but that the evidence to rebut the presumption 
of law must be strong, distinct, satisfactory and conclusive. I now proceed to 
consider whether the facts of this case are sufficient to repel the presumption of 
law. Those have been gone through by my learned friend. All the facts found 
in the Banbury Peerage Case (1) exist here, and with more distinctness and pre- 
cision than in the Banbury Peerage Case (1). There the adultery of the wife was 
disputed; but here it was most clearly proved, and was indeed admitted by counsel 
at the Bar; but the great point was the concealment of the birth of the child, which 
in the Banbury Peerage Case (1) was not proved as a matter of fact, but in this 
case is clearly proved. The third material point is the acknowledgment of the 
child by the adulterer, which was contested in the Banbury Peerage Case (1); but 
in the case now before your Lordships was proved without any doubt. The three 
great and material points, then, on which the Banbury Peerage Case (1) turned, are 
clearly proved in this case. Then with respect to the disposition of his property 
by the husband, Lord Banbury alienated his property from the child; that fact 
extends also to this case. Mr. Morris quarrels with his daughter in consequence 
of her marriage, but he takes no notice of the son whatsoever; afterwards he is 
reconciled to his daughter, and describes her as his only child. For a period of 
seventeen years he never heard of the birth of the child; on the contrary, his 
wife denied the existence to him of any such child, and accordingly he devises 
his property to his daughter. In the Banbury Peerage Case (1) there was no 
register of the baptism of the child; here there is a register of the baptism of the 
child, by the style of ‘ta base-born child’’; and the evidence in this case is more 
distinct than the evidence was in the Banbury Peerage Case (1). It was stated 
by counsel, and assumed in argument, that in the Banbury Peerage Case (1) the 
parties constantly lived together; but I agree with Str Harris Nicouas, that that 
statement arose from the mistake of the reporter; and I admit, that if there is 
no variance, the parties must be assumed to have lived together. Lord and Lady 
Banbury levied fines together at different times during the life of the wife; and 
such a circumstance tends to show that there was no hostility existing between the 
parties; on the contrary, that they lived on good terms with one another. There 
is then no ground for the distinction attempted to be drawn between the two cases; 
but there is sufficient in this case to afford an absolute conviction in my mind that 
this child is not the child of Mr. Morris, but the child of the adulterer Austin. 


Appeal dismissed. 
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YOUNG v. HIGGON 


[Court or Excusqupr (Parke, Alderson, Gurney and Rolfe, BB.), Hilary Term, 
1840] | 


[Reported 8 Dowl. 212; 6 M. & W. 49; 9 L.J.M.C. 29; 4 J.P. 88; 
4 Nits 1255151 TR, 317] 


Time—Computation—Period between two dates—Exclusion of dates of com- 
mencement and termination. 

Where a period of time is to be computed as being between two dates the day 
from which the period runs and also that on which it expires must be excluded 
from the computation. Accordingly, where, under the Constables Protection 
Act, 1750, s. 1 [repealed by Justices Protection Act, 1848], an intending plain- 
tiff had to give a calendar month’s notice of his action before issuing the writ, 
it was held that the day on which the notice was given and the day on which 
the writ was issued must both be excluded from the computation of the 
calendar month. 


Notes. Considered: Re Railway Sleepers Supply Co. (1885), 29 Ch.D. 204; 
Stewart v. Chapman, [1951] 2 All E.R. 618. Followed: Cartwright v. Mac- 
Cormack, [1963] 1 All E.R. 11. Referred to: Re Higham and Jessop (1841), 5 
J.P. 198; Chapman v. Eley (1842), 4 Man. & G. 631; Russell v. Ledsam (1845), 14 
M. & W. 574; Williams v. Nash (1859), 28 L.J.Ch. 886; Radcliffe v. Bartholomew, 
[1891-4] All E.R.Rep. 829; Goldsmiths’ Co. v. West Metropolitan Rail., [1904] 
1 K.B.1; R. v. Turner (1909), 3 Cr. App. Rep. 103; English v. Cliff, [1914] 2 Ch. 
376; Marren v. Dawson Bentley & Co., Lid., [1961] 2 All E.R. 270. 

As to the expiration of period after which an act may be done, see 37 HatssBury’s 
Laws (8rd Edn.) 94; and as to the period within which an act must be done, ibid. 
95; and for cases see 45 Diaest (Repl.) 252 et seq. 
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Bellasis v. Hester (1697), 1 Ld. Raym. 280; 91 E.R. 1084; sub nom. Belasyse v. 
Hester, 2 Lut. 1589; 45 Digest (Repl.) 253, 205. 

Morley v. Vaughan (1770), 4 Burr. 2525. 

Zouch v. Empsey (1821), 4 B. & Ald. 522; 106 E.R. 1028; 40 Digest (Repl.) 263, 
neo. 

Toder v. Sansam (1775), 1 Bro. Parl. Cas. 468; 1 E.R. 695, H.L.; 28 Digest 
(Repl.) 484, 10. 

Manners v. Bryan (1832), 5 Sim. 147; on appeal (1838), 1 My. & K. 280. 

Re Starkey, Ex parte Farquhar (1826), Mout. & M. 7, L.C.; 45 Digest (Repl.) 
254, 212. 


Rule Nisi obtained by the defendant, a magistrate, to enter a nonsuit in an action 
for trespass for breaking and entering the plaintiff's dwelling-house and taking his 
goods. The defendant denied liability. 

At the trial before Gurney, B., at the Pembrokeshire Summer Assizes, 18389, it 
appeared that notice of action had been served upon the defendant on Mar. 26, 
1838, and that the writ of summons was issued on April 26 following. It was 
objected on the part of the defendant that this was not a sufficient notice within 
the Constables Protection Act, 1750, s. 1 [repealed by the Justices Protection Act, 
1848, s. 17]. The judge refused to nonsuit, and a verdict was found for the plain- 
tiff, with £10 damages, leave being reserved for the defendant to move to enter a 
nonsuit. A rule nisi was obtained on behalf of the defendant. 


Chilton and J. Wilson for the plaintiff, showed cause against the rule. 
Evans and EF. V. Williams for the defendant, supported the rule. 


PARKE, B.—The case is confined to the simple question whether or not the 
action is prematurely brought? ‘The notice of action was given on Mar. 26, and 
the writ was sued out on April 26 in the same year. I am of opinion, that the writ 
was sued out too soon, and that the defendant had the whole of April 26 to tender 
amends. 

If Castle v. Burditt (1) were to be considered law, this question ought to be 
decided in favour of the plaintiff, but I think that it cannot now be so considered. 
No doubt, according to the earlier authorities, wherever time was to be computed 
from an act done, the day on which the act was done was considered as included, 
and on that principle Castle v. Burditt (1), was decided. Previously, however, to 
that, there had been R. v. Adderley (2), where, on the construction of s. 2 of the 
statute 20 Geo. 2, c. 37 [repealed by Sheriff’s Act, 1887], which exempts sheriffs 
from the obligation of returning writs, unless required so to do within six months 
after the expiration of their office, it was decided, that those months must be intended 
lunar months, and that the day of going out of office must be reckoned inclusive in 
the computation of them. On that authority Castle v. Burditt (1), was decided, 
and the court gave their judgment without much argument. But since those 
decisions the subject has undergone consideration in Lester v. Garland (8), in 
which there is a very elaborate Judgment of Str Wi~tiAm Grant, M.R., where, 
after citing all the authorities on both sides, he observes (15 Ves. at p. 257) : 


“It is not necessary to lay down any general rule upon the subject; but 
upon technical reasoning. I rather think it would be more easy to maintain 
that the day of an act done or an event happening, might in all cases be 
excluded, than that it should in all cases be included.”’ 


The principle of that case has been followed by all the subsequent decisions. 
With respect to R. v. Adderley (2), one of the principal grounds there assigned for 
the judgment of the court was that the Act of Parliament, on which the case turned, 
was one made in favour of sheriffs, and ought to receive a liberal construction. 
Since Lester v. Garland (8), in which it is impossible not to see the strong inclina- 
tion of Sir Wiutiam Grant, M.R., on this subject, all the decided cases are one 
way, viz., that where time is given to a party to do any particular act, the day from 
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which the time is to be reckoned is excluded from the calculation. One of the first 
of these cases is Pellew v. Hast Wonford Hundred (4), which was an action against 
the hundred, under the statute of 9 Geo. 1, c. 22 [Criminal Law, 1722], to recover 
damages for injury to premises maliciously set on fire, which statute requires that 
notice of the injury shall be given within two days from the time of its being com- 
mitted; and the court held, that those two days must be reckoned exclusive of the 
day on which the fire happened. In that case it is true that the party to be affected 
was not privy to the act done, and thus evades the distinction suggested in Lester 
v. Garland (8). Then followed Hardy v. Ryle (5), which was an action against a 
magistrate for false imprisonment, which the Constables Protection Act, 1750, s. 8 
[repealed by S.L.A., 1948], requires to be brought within six calendar months after 
the act committed. The plaintiff, who was discharged from prison on Dec. 14, 
issued his writ on June 14, and that was held to be within the six calendar months. 
‘The reason given by Baytey, J., in delivering the judgment of the court is that the 
party was not privy to the act, but it would be very difficult to support the decision 
on that ground, because a man must necessarily be privy to his own imprisonment; 
therefore, the case is better supported on the general ground that the first day must 
be excluded. 

That case was followed by Webb v. Fairmaner (6), in which almost all the pre- 
vious authorities were cited, and which decided that when goods are sold at two 
months’ credit, the day on which the contract was entered into ought to be 
excluded in the computation of time. That case has been followed by the decisions 
in the Queen’s Bench of Blunt v. Heslop (7), and R. v. Shropshire Justices (8), in 
the former of which the court took the same view of the subject, and decided that 
the month required by s. 23 of the statute 2 Geo. 2, c. 23 [Attorneys and Solicitors, 
1728], to elapse between the delivery of an attorney’s bill and the commencement 
of an action upon it, must be taken exclusively both of the day of the delivery 
of the bill and the suing out the writ. Castle v. Burditt (1), depends upon the 
authority of R. v. Adderley (2), which must be considered as overruled. All the 
decisions to which I have last referred, proceed on the same principle, namely, that 
the day from which the computation is made ought to be excluded, and that is the 
good sense and reason of the thing. Apply the criterion which has been suggested, 
and reduce the question to the case of a single day, and then see what hardship and 
inconvenience must ensue if this principle is not to be adopted. 


ALDERSON, B.—The rule ought to be absolute on this simple principle, that 
where a space of time given to a man included between two acts to be done by 
another person, the days upon which both acts are done ought to be excluded from 
the computation. Here a party is required to give notice to another a certain 
time before a particular act can be done. The party to whom the notice is to be 
given, has no opportunity of fixing the period when it is to be given, or when the 
action is to be brought. But the Act of Parliament allows him a month as an 
intervening period, within which he may deliberate as to whether or not he will do 
a certain act. If the two days are not excluded, you do not give him the oppor- 
tunity which the Act allows. ; 


GURNEY, B.—There is no great hardship in compelling a plaintiff to delay his 
action for a day. As to the argument that this Act is in restriction of the general 
right of suing, I rather think it is in the nature of a benefit to the party to whom 
the notice is directed to be given, and ought to receive a liberal construction in his 
favour. But my opinion rests upon the broad principle, that where a space of time 
is given within which to do an act, the party should have the full time allowed. 


Rule absolute. 


A 


G 
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MERRY v. GREEN AND ANOTHER 


[Courr or Excuequer (Parke, B., and other judges), February 10, 12, 1841] 
[Reported 7 M. & W. 623; 10 L.J.M.C. 154; 151 E.R. 916] 


Criminal Law—Larceny—Stealing by finding—Money found by buyer in secret 
drawer of bureau—Appropriation of money—Purchase of bureau alone or with 
contents. | 

Criminal Law—Larceny—Stealing by finding—Reasonable ascertainment of 
owner from circumstances of finding. 

A bureau was bought at a public auction and subsequently the buyer dis- 
covered a secret drawer which contained a purse with money in it. This 
he appropriated to his own use. At the time of the sale no one knew that the 
bureau contained anything. 

Held: (i) if the buyer had express notice that the bureau alone and not its 
contents, if any, was sold to him, or if he had no reason to believe that any- 
thing more than the bureau was sold, the abstraction of the money was a 
felonious taking and he was guilty of larceny in appropriating it to his own 
use; (ii) if he had reasonable ground for believing that he bought the bureau 
with its contents, if any, he had a colourable right to the property and it was 
no larceny. 

Per Curiam: If a finder knows who the owner of the lost chattel is, or if, from 
any mark on it or the circumstances under which it is found, the owner could 
be reasonably ascertained, the conversion animo furandi constitutes a larceny. 


Notes. By s. 1(2)(i)(d) of the Larceny Act, 1916 (5 Haussury’s Sratrures (2nd 
Edn.) 1012), the expression ‘‘takes’’ includes by finding. 

Distinguished: Bridges v. Hawkersworth (1851), 21 L.J.Q.B. 75. Considered: R. 
v. Ashwell (1885), 16 Q.B.D. 190. Referred to: R. v. Reed (1842), 6 J.P. 206; 
R. v. Thurborn (1848), 1 Den. 387; R. v. Wood (1849), 3 Cox, C.C. 453; R. v. 
Hudson, [1943] 1 All E.R. 642; Russell v. Smith, [1957] 2 All E.R. 796. 

As to when the finding of lost articles amounts to a larceny, see 10 Haussury’s 
Laws (8rd Edn.) 768; and for cases see 15 Diarst (Repl.) 1048. 


Cases referred to: 
(1) R. v. Wynne (1786), 1 Leach, 418; 2 East, P.C. 664; 15 Digest (Repl.) 1052, 
10,368. 
(2) Cartwright v. Green (1808), 2 Leach, 952; 8 Ves. 405; 82 E.R. 412, L.C.; 
15 Digest (Repl.) 1049, 10,330. 


Rule Nisi obtained by the defendant to set aside verdict and enter a nonsuit 
or for a new trial in an action for assault and false imprisonment. The defendant 
pleaded firstly a denial of liability and secondly averments to justify the imprison- 
ment of the plaintiff and taking him before the magistrate and alleging that he had 
been guilty of stealing a purse, eight sovereigns, other cash and valuables to the 
value of £200. The plaintiff made a general replication of de injuria to that plea 
whereupon issue was joined. 

At the trial before Trnpat, C.J., at the Warwickshire Summer Assizes, 1840, 
it appeared that Mammatt and Tunnicliffe, who had for some time resided together 
in the same house at Ashby-de-la-Zouch, broke up their establishment in October, 
1839, and sold their furniture (which was partly joint, and partly separate property) 
by public auction. At that sale the plaintiff, who was a shoe-maker also residing in 
Ashby, became the purchaser, at £1 6s., of an old secretary or bureau, the separate 
property of Tunnicliffe. The plaintiff kept the bureau in his house, and on Nov. 18, 
1839, he sent for a boy, a carpenter’s apprentice, called Garland, to do some repairs 
to the bureau. While Garland was so engaged, he remarked to the plaintiff that he 
thought there were some secret drawers in the bureau, and, touching a spring, he 
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pulled out a drawer which contained a quantity of writings. The plaintiff then 
discovered another drawer, in which was a purse containing several sovereigns and 
other coins, and under the purse a quantity of banknotes and other valuables, to 
the amount of £200. The plaintiff took possession of this property telling Garland 
that the notes were bad, he opened the purse, and gave him one of the sovereigns, 
at the same time charging him to keep the matter secret. Garland being inter- 
rogated by his parents how he came by the possession of the sovereign, the transac- 
tion transpired; and it being subsequently discovered that the plaintiff had 
appropriated the property to his own use, falsely alleging that he had never had 
possession of a great portion of it, the defendants, one of whom was the solicitor of 
Tunnicliffe, went with a police officer to the plaintiff’s house. took him into custody, 
and conveyed him before a magistrate, on a charge of felony. The plaintiff was 
ultimately discharged, the magistrate doubting whether a charge of felony could be 
supported. At the trial, Hannah Jenkins, a witness, called on behalf of the plain- 
tiff, deposed that she was present at the auction, and remembered the piece of 
furniture in question being put up for sale and bought by the plaintiff: that after 
it was sold, an observation was made by some of the bystanders, to the effect that 
the plaintiff might have bought something more than the bureau, as one of the 
drawers would not open: upon which the auctioneer said: ‘‘So much the better 
for the buyer,’’ adding: ‘‘I have sold it with its contents, and it is his.’’ This 
statement was opposed by the evidence of the auctioneer, who stated, on cross- 
examination by the defendant’s counsel, that there was one drawer which would not 
open, and that what he had said was: ‘“‘That is of no consequence, I have sold the 
secretary and not its contents.’’ It did not appear that any person knew that the 
bureau contained anything whatever. 

TinpauL, C.J., in summing-up, told the jury, that as the property had been 
delivered to the plaintiff, as the purchaser, he thought there had been no felonious 
taking; and left them only the question of damages; reserving leave for the 
defendant to move to enter a nonsuit. The jury found a verdict for the plaintiff, 
with £50 damages. | 

Subsequently the defendant obtained a rule nisi to show cause why the verdict 
should not be set aside, and a nonsuit entered, or a new trial had. 


Hill and Humfrey for the plaintiff, showed cause against the rule. 
Whitehurst for the defendant, supported the rule. 


PARKE, B.—-In this case there was clearly no bailment, because there was no 
intention to part with the property in question. It amounts, therefore, only to a 
finding, and comes within the modern decisions on that subject. It is a matter 
fit for our serious consideration; and we will speak to the Chief Justice before we 
deliver our judgment. No doubt the same evidence is necessary in the present 
case as would be required to support an indictment. 


Cur. adv. vult. 


Feb. 12, 1841. PARKE, B., delivered the following judgment of the court.— 
TinpaL, C.J., thought in this case that, even assuming the facts of which evidence 
was given by the defendant to be true, the taking of the purse and abstracting its 
contents was not a larceny; and that is the question which he reserved for the 
opinion of the court, giving leave to move to enter a nonsuit. After hearing the 
argument, we have come to the conclusion that, if the defendant’s case was true, 
there was sufficient evidence of a larceny by the plaintiff: but we cannot direct a 
nonsuit because a fact was deposed to on the part of the plaintiff which ought to 
have been left to the jury, and which, if believed by them, would have given a 
colourable right to him to the contents of the secretary, as well as to the secretary 
itself; viz., the declaration of the auctioneer that he sold all that the piece of 
furniture contained with the article itself: and then the abstraction of the contents 
could not have been felonious. There must, therefore, be a new trial, and not a 
nonsult. 


i 
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But if we assume, as the defendant’s case was, that the plaintiff had express 
notice that he was not to have any title to the contents of the secretary if there 
happened to be anything in it, and indeed without such express notice if he had no 
sround to believe that he had bought the contents, we are all of opinion that there 
was evidence to make out a case of larceny. 

It was contended that there was a delivery of the secretary, and the money in it, 
to the plaintiff as his own property, which gave him a lawful possession, and that 
his subsequent misappropriation did not constitute a felony. But it seems to us, 
that though there was a delivery of the secretary, and a lawful property in it thereby 
vested in the plaintiff, there was no delivery so as to give a lawful possession of the 
purse and money. The vendor had no intention to deliver it, nor the vendee to 
receive it; both were ignorant of its existence: and when the plaintiff discovered 
that there was a secret drawer containing the purse and money, it was a simple case 
of finding, and the law applicable to all cases of finding applies to this. The old 
rule in 3 Co. Instr. 108, that ‘‘if one lose his goods and another find them, though 
he convert them animo furandi to his own use, it is no larceny,’’ has undergone in 
more recent times some limitations; one is, that if the finder knows who the owner 
of the lost chattel is, or if, from any mark upon it, or the circumstances under 
which it is found, the owner could be reasonably ascertained, then the fraudulent 
conversion, animo furandi, constitutes a larceny. Under this head fall the cases 
where the finder of a pocket-book with banknotes in it, with a name on them, con- 
verts them animo furandi; or a hackney coachman, who abstracts the contents of a 
parcel which has been left in his coach by a passenger R. v. Wynne (1), whom he 
could easily ascertain; or a tailor who finds, and applies to his own use, a pocket- 
book in a coat sent to him to repair by a customer, whom he must know Cartwright 
v. Green (2): all these have been held to be cases of larceny; and the present 
is an instance of the same kind, and not distinguishable from them. It is said 
that the offence cannot be larceny, unless the taking would be a trespass, and that 
is true; but if the finder, from the circumstances of the case, must have known 
who was the owner, and instead of keeping the chattel for him, means from 
the first to appropriate it to his own use, he does not acquire it by a rightful 
title, and the true owner might maintain trespass: and it seems also from R. v. 
Wynne (1), that if, under the like circumstances, he acquire possession, and mean 
to act honestly, but afterwards alter his mind, and open the parcel with intent 
to embezzle its contents, such unlawful act would render him guilty of larceny. 

We, therefore, think that the rule must be absolute for a new trial, in order 
that a question may be submitted to the jury, whether the plaintiff had reason to 
believe that he bought the contents of the bureau, if any, and consequently had a 
colour of right to the property. 


Rule absolute for a new trial. 
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WALLIS v. HARRISON AND OTHERS 


[Court or Excurquer (Lord Abinger, C.B., Parke and Gurney, BB.), Novem- 
ber 21, 1838] 


[Reported 4 M. & W. 5388; 1 Horn. & H. 405; 8 L.J.Ex. 44; 
2 Jur. 1019; 150 E.R. 1543] B 


Hasement—Grant—-Licence—Parol licence—Revocation—Revocable on transfer of 
servient tenement to third party—Need of notice to licensee. 
Kasement—Grant—Licence—Parol licence—Revocation—Executory licence. 
A parol licence to enjoy an easement over the land of another does not bind 
the grantor after he has transferred his land to a third party; the licence CQ 
determines at once on a transfer, and notice to the licensee is not a con- 
dition precedent to its determination. Moreover, a mere parol licence, so long 
as it remains executory can be countermanded at any time. 


Notes. Referred to: Wood-v. Leadbitter, [1843-60] All E.R.Rep. 190; Roffey v. 
Henderson (1851), 17 Q.B. 574; Smith v. Colbourne, [1914-15] All E.R.Rep. 800; 
Bendall v. McWhirter, [1952] 1 All E.R. 1807; Armstrong v. Sheppard and Short, D 
Ltd., [1959] 2 All E.R. 651. 

As to the revocability of a licence distinguishing it from an easement, see 12 
Hauszpury’s Laws (8rd Edn.) 524; and for cases see 19 Dicest (Repl.) 21 et seq. 


Cases referred to: 
(1) Plummer v. Webb (1619), Noy, 98; 74 E.R. 1064; sub nom. Web (Webb, FF 
Webbe) v. Paternoster, Palm. 71; Poph. 151; Godb. 282; 2 Roll. 148, 152; 
2 Digest (Repl.) 809, 132. 
(2) Winter v. Brockwell (1807), 8 East, 8308; 103 E.R. 359; 19 Digest (Repl.) 28, 
128. 


Also referred to in argument: 
Read v. Brockman (1789), 8 Term Rep. 151; 100 E.R. 504; 22 Digest (Repl.) 214, Ff 
2022. 
Hewlins v. Shippam (1826), 5 B. & C. 221; 7 Dow. & Ry.K.B. 783; 4 L.J.0.S.K.B. 
241; 108 E.R. 82; 19 Digest (Repl.) 6, 2. 


Demurrer in an action by the plaintiff, as reversioner, for damage done to a 
close in the possession of his tenant, by digging up the soil, and making embank- G@ 
ments and a railway over it. 

The defendants, in the second of their six pleas, justified their Rous under an 
indenture dated Oct. 26, 1833, whereby the Dean and Chapter of the Cathedral 
Church of Durham, hae seised in fee of certain lands, of which the close in 
question was parcel, granted and demised, and certain other parties mentioned | 

therein granted, ratified, and confirmed unto the defendants, full liberty to enter H 
on the said lands, and make a mainway, a byeway, and certain cuts for the carriage 

of merchandise across the same, for the term of twenty-one years at the rent 

of £60 per annum. 

The defendants also pleaded, fifthly, that before the time when the said close 
became that of the plaintiff on Jan. 1, 1831, the defendants applied to the said 
Dean and Chapter, and other parties to the indenture mentioned in the second [ 
plea, for a licence to make over the said close a road, and they (the said Dean 
and Chapter and the said other parties) agreed that the defendants should have 
such licence, liberty, power, and authority to enter into and upon the said close, 
and. to form, make, and maintain a certain main road and byeways and cuts and 
that they would ratify and confirm the same to the defendants. According to this 
agreement, the said Dean and Chapter, and the said other parties gave to the 
defendants possession and occupancy of the said wayleave over which the said 
main road, byeway and cuts were constructed, the defendants having leave, 
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licence, and authority to enter the same before the plaintiff had any interest in the 
close. 

The defendants further alleged that afterwards, in pursuance of the said agree- 
ment, and possession, by the said indenture of Oct. 26, 1833, the said Dean and 
Chapter granted, demised and confirmed unto the defendants such full and free 
power and authority to enter upon the said close and to make and maintain the 
said road and maintain the said possession. It was then averred that the defen- 
dants, by virtue of the foregoing had enjoyed the said way-leave, and entered on 
the premises for the purpose of making the said main road, and had continued the 
said main road until the time when they had in so doing, unavoidably committed 
the said trespasses. 

The plaintiff having craved oyer of the indenture mentioned in the fifth plea, 
set out the deed, and then demurred specially to that plea, on several grounds. 


W. H. Watson for the plaintiff, in support of the demurrer. 
Hoggins for the defendants. 


LORD ABINGER, C.B.—I am of opinion that the plea is bad on special and on 
general demurrer. It is an attempt to show a species of title, or to set up an 
excuse under colour of a deed, the precise operation of which is not sufficiently 
shown. If the deed had been executed before the plaintiff had any interest in 
the property, or had entered on the soil, it would have operated as a good defence 
as pleaded; because it is pleaded as a confirmation of a parol authority to make 
the railroad, which had been given before the plaintiff had any interest in the 
close, and which would then have remained in force notwithstanding the change 
of property. But the plea does not show, with any distinctness, whether the deed 
was executed before or after the plaintiff's interest in the locus in quo, and for 
that uncertainty is bad. Then, treating it as a plea of licence, I think it is bad 
on general demurrer, because a mere parol licence to enjoy an easement on the 
land of another does not bind the grantor, after he has transferred his interest and 
possession in the land to a third person. 

I never heard it supposed, that if a man out of kindness to a neighbour allows 
him to pass over his land, the transferee of that land is bound to do so likewise. 
But it is said, that the defendant should have had notice of the transfer. That is 
new law to me. A person is bound to know who is the owner of the land upon 
which he does that which, prima facie, is a trespass. Even if this were not so, 
I think the defendants ought, in excuse of their trespass, to have pleaded the 
fact that they had no notice of the transfer. It is true, it would be the assertion 
of a negative, but I think this would be one of those cases where, to make a 
title or excuse good, a negative should be shown on the pleadings, even if the 
proof of the affirmative might be on the opposite party. As to Webb v. Pater- 
noster (1), the grant of the licence to put the haystack on the premises was in fact 
a grant of the occupation by the haystack, and the party might be considered 
in possession of that part of the land which the haystack occupied, and that might 
be granted by parol. 


PARKE, B.—I am of the same opinion. If the justification is made to rest on 
a supposed grant from the Dean and Chapter, I think the plea is bad, because it 
does not state that the deed was executed before the plaintiff became entitled. 
Then, with regard to the licence, the plea is bad in substance. We are not called 
upon in this case to consider, whether a licence to create or make a railroad 
granted by a former owner of the soil, is countermandable after expense has na 
incurred by the licensee, which was the question in Winter v. Brockwell (2); for it 
is not alleged that there has been any expense incurred in consequence of the 
licence, and therefore it remains executory: and I take it to be clear, that a parol 
executory licence is countermandable at any time; and if the owner of land grants 
to another a licence to go over or do any act upon his close, and then conveys 
away that close, there is an end to the licence; for it is an authority only with 
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respect to the soil of the grantor, and if the close ceases to be his soil, the authority A 
is instantly gone. Webb v. Paletonter (1) is distinguishable from this case, for 
there the licence was executed, by putting the stack of hay on the land; the 
plaintiffs there had a sort of interest, against the licensor and his assigns; but 

a licence executory is a simple authority excusing trespasses on the close of the — 
grantor, as long as it is his, and the licence is uncountermanded, but ceases the 
moment the property passes to another. B 


GURNEY, B., concurred. 
Judgment for plaintiff. 


HOYE v. BUSH 


[Court or Common Pinas (Tindal, C.J., Bosanquet, Coltman and Maule, JJ.), 
November 9, 1840] 


[Reported 1 Man. & G. 775; 2 Scott, N.R. 86; 10 L.J.M.C. 168; 
Drinkwater, 15; 5 J.P. 80; 183 E.R. 545] 


Arrest—Arrest of person not named in warrant—Person arrested intended to be FR 
named—Lniability of constable. 

A police constable charged with the execution of a lawful warrant is liable 
to an action for false imprisonment if he arrests a person other than the one 
named in the warrant even when the person so arrested is the one intended 
to be named in the warrant. 

The defendant, armed with a magistrate’s warrant naming A. as being fF 
charged with felony, arrested B. who was, in fact, the person intended to be 
named. In an action by B. for false imprisonment, 

Held: (i) the imprisonment was not justified by the warrant; (ii) the defen- 
dant, in taking B., was not acting “‘in obedience to’’ the warrant; and the 
defendant was not protected by s. 6 of the Constables Protection Act, 1750. 


Notes. Referred to: Fisher v. Oldham Corpn., [1930] All E.R.Rep. 96; G 
Diamond v. Minter, [1941] 1 All E.R. 390. 3 

As to false imprisonment generally, see 88 Hatssury’s Laws (8rd Edn.) 764 
et seq.; and for cases see 14 Dicrst (Repl.) 209 et seq. As to liability of public 
officers in tort, see 30 Hauspury’s Laws (8rd Edn.) 702 et seq.; and for cases see 
38 Dicestr (Repl.) 56 et seq. For s. 6 of the Constables Protection Act, 1750, see 
18 Haussury’s Statutes (2nd Edn.) 10. 


Cases referred to: 

(1) Cole v. Hindson (1795), 6 Term Rep. 234; 101 E.R. 528; 21 Digest (Repl) 
504, 27, 

(2) R. v. Hood (1830), 1 Mood.C.C. 281, C.C.R.; 14 Digest (Repl.) 522, 5063. 

(3) Shadgett v. Clipson (1807), 8 East, 828; 103 H.R. 868; 21 Digest (Repl.) 504, JT 
28. 

(4) Price v. Messenger (1800), 2 Bos. & P. 158; 3 Esp. 96; 126 E.R. 1213, N.P.; 
88 Digest (Repl.) 69, 455. 

(5) Morgans v. Bridges (1818), 1 B. & Ald. 647. 

(6) Money v. Leach (1765), 8 Burr. 1742; 1 Wm. Bl. 555; 95 E.R. 320; sub 
nom. Leach v. Money, 19 State Tr. 1001; 38 Digest (Repl.) 68, 429. 

(7) R. v. Weir (1823), 1 B. & C. 288; 2 Dow. & Ry.K.B. 444; 1 Dow. & Ry.M.C. 
319; 107 E.R. 108; 14 Digest (Repl.) 209, 1741. 
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A Also referred to in argument: 


C 


Parton v. Williams (1820), 8 B. & Ald. 830; 106 E.R. 684; 388 Digest (Repl.) 68, 
438. , . 

Bell v. Oakley (1814), 2M. & S. 259; 105 E.R. 878; 18 Digest (Repl.) 406, 1548. 

Milton v. Green (1804), 5 East, 283; 1 Smith, K.B. 402; 102 E.R. 1059; 88 Digest 
(Repl.) 68, 434. 

Smith v. Innes (1815), 4 M. & 8. 360. 

Coles v. Gum (1824), 1 Bing. 424; sub nom. Coles v. Gunn, 8 Moore, C.P. 526. 

Finch v. Cocker (1834), 2 Cr. & M. 412; 2 Dowl. 388; 4 Tyr. 285; 3 L.J.Ex. 98; 
149 E.R. 820; subsequent proceedings (1835), 8 Cr.M. & R. 196; 3 Dowl. 
678; 5 Tyr. 774; 1 Gale, 1380; 4 L.J.Ex. 181; 150 E.R. 85; 22 Digest (Repl.) 
528, 5904. 

R. v. Howarth (1828), 1 Mood.C.C. 207, C.C.R.; 14 Digest (Repl.) 190, 1551. 


Rule Nisi for a new trial in an action for false imprisonment. The defendant 
pleaded not guilty (by statute). 

At the trial before Conrman, J., it appeared that on Sept. 11, 1838, the Rev. 
Henry Pepys, a magistrate for the county of Hertford issued his warrant directing 
the defendant, a constable, to take John Hoye, charged with stealing a mare at 
Baldock fair on Aug. 6, 1838. Armed with his warrant, the defendant came to 
Smithfield and there arrested the plaintiff who was the party against whom 
information had been given and against whom the magistrate intended to issue 
his warrant, and who was supposed to be called John Hoye. The name of the 
party arrested, however, was really Richard. John Hoye being the name of the 
plaintiff’s father. The defendant did not prove that a felony had been committed 
but he put in the warrant of which the plaintiff had not demanded a perusal or 
copy. 

The judge, in addressing the jury, said that the law would not justify the 
defendant’s act, the warrant being against John and not against Richard, although 
Richard was the party intended to be taken; that a person cannot be lawfully taken 
under a warrant in which he is described by a name that does not belong to him, 
unless he has called himself by the wrong name; that a constable may in many 
cases take up a person on a charge of felony, by virtue of his office as constable, and 
without any warrant from a magistrate; but that he can only do so within the 
district for which he is chosen constable; whereas in this case the defendant, who 
was a constable of Hertfordshire, had taken the plaintiff in London, and out of his 
jurisdiction; that except in taking the wrong person, the defendant had not acted 
improperly. The jury returned a verdict for the plaintiff, damages £30. 

The defendant obtained a rule nisi for a new trial. 


Serjeant Talfourd for the plaintiff, showed cause against the rule. 
Serjeant Bompas for the defendant, supported the rule. 


TINDAL, C.J.—The question in this case is whether the defendant was justified 
in arresting the plaintiff under a warrant describing him as John Hoye, his real 
name being Richard Hoye. It is contended for the defendant that the justification 
was sufficient, inasmuch as an officer is protected where the party arrested is the 
person really intended to be taken. Such a qualification is not allowed by law. 
In civil process you cannot justify taking a person by the name mentioned in the 
warrant, his real name being different. Cole v. Hindson (1) is precisely on that 
point. That case is stronger than the present, because there the plea averred 
that Aquila Cole and Richard Cole were the same person. So in Shadgett v. Clip- 
son (3), it was held that a sheriff's officer could not justify an imprisonment of 
A.B. under a latitat against C.B., though it was averred that A.B. and C.B. are 
one and the same person, there being no averment that A.B. was known by the 
name of C.B. 


- Then what distinction can be made between civil and criminal process? If the 


warrant of the sheriff will not justify the officer, why should a magistrate’s warrant? 
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In either case the object of the warrant is to identify the party who is to be A 
arrested. ‘The judgment of Lawrence, J., in Cole v. Hindson (1) shows that no 
such distinction would be made. That judge cites the opinion of Foster (Fosrer’s 
Crown Law], which was in a criminal case, as governing Cole v. Hindson (1). 
R. v. Hood (2), is also very much in point. In that case the warrant directed the 
constable ‘‘to arrest Hood by whatsoever name or names he may be called, 
being one of the sons of Samuel Hood.’’ It appeared that Samuel Hood had four B 
sons living together; but it also appeared from the surrounding circumstances that 
George Hood, the party taken, was the right person. The court held that the 
warrant ought to have stated some reason for omitting the Christian name and 
to have supplied some particulars by which the individual might be distinguished 
from his brothers; that not having done so it was bad and gave no authority 
to the constable to arrest George Hood. In that case, as in the present, the Q 
defendant was held not to have brought himself within the protection of the 
warrant, by showing that the party arrested was the person to whom the warrant 
was really intended to apply. 

It is said that it will be attended with dangerous consequences if felons can 
escape through such informalities. It would be dangerous if a person whose office 
is wholly ministerial, were allowed to sit in judgment and say who is the un- fH 
named person intended by the warrant which he is required to execute. Where 
indeed it can be shown that a felony has actually been committed, the constable 
may throw the warrant aside. It will be sufficient in such a case for the constable 
to show that he has taken the person really charged with the offence, however he 
may have been misdescribed in the warrant. It is true that where a misdemeanour 
only is charged, the officer would not be protected. In this case, I am of opinion fq 
that the imprisonment was not justified by the warrant. 

A second point made by the defendant is, that no demand of perusal and copy of 
the warrant was shown. The words of s. 6 of The Constables Protection Act, 
1750, are: 





‘‘That no action shall be brought against any constable, head-borough, or other 
officer, or against any person or persons acting by his order and in his aid, B 
for anything done in obedience to any warrant under the hand and seal of 
any justice of the peace, until demand hath been made or left at the usual 
place of his abode by the party or parties intending to bring such action, or 
by his, her, or their attorney or agent, in writing, signed by the party demand- 
ing the same, of the perusal and copy of such warrant, and the same hath been 
refused or neglected for the space of six days after such demand.”’ G 


The question under the statute, therefore, is whether the defendant is sued for 
an act done in obedience to the warrant. Instead of acting in obedience to the 
warrant and taking John Hoye, the defendant took Richard Hoye. The act for 
which the defendant is sued is, therefore, not an act done in obedience to any | 
warrant. Price v. Messenger (4) does not apply. In that case, nothing was done ]{ 
by the officer which was not within the terms of the warrant. 


BOSANQUET, J.—I am also of opinion that the rule must be discharged. The 
first question raised is whether the defendant was justified in arresting the plaintiff 
under the warrant. It was not shown that the party taken under the warrant had 
really committed the felony, and he was not the person described in the warrant. [| 
It is said that the plaintiff was the person intended by the justice who made out 
the warrant; but the directions of the justice were given in writing, and the 
defendant was not directed to take the person whom he did take. It is suggested 
that the defendant may have received verbal directions from the magistrate, 
identifying the plaintiff as the party to whom the warrant was intended to apply. 
If this were so, still the plaintiff would not be a person taken ‘‘in obedience to a 
warrant,’ and the defendant would, therefore, not be within the protection of the 
statute, which applies to cases where the act complained of is bona fide done in 
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obedience to a warrant. It is clear that in the case of civil process, the defence 
set up would be no justification. 

To the authorities cited on that point, may be added Morgans v. Bridges (5), 
where Maurice Barnett, the real debtor, and who, at the time of contracting the 
debt, gave his name as Godfrey Barnett, was arrested under a writ issued against 
Godfrey Barnett. It was held that the sheriff was not bound to detain Maurice 
Barnett under this writ and that he was, therefore, not liable to an action for 
suffering Maurice Barnett to escape. The effect of the decision in that case is 
plainly this, that the writ was bad as otherwise the action would have lain for 
the escape. That was a case of civil process, but the rule is exactly the same with 
respect to criminal process. In R. v. Hood (2), the person taken was the person 
who had really done the act. In Money v. Leach (6), Lorp Mansriexp, C.J., says 
(38 Burr. at p. 1766): 


“Tt is not fit that the receiving or judging of the information should be left 
to the discretion of the officer. The magistrate ought to judge, and should 
give certain directions to the officer’’; 


that is, the description ought to be such as to point out who is the party intended. 
Here, there is not only a wrong name, but the name of another person. 


COLTMAN, J.—On the principal point I can entertain no doubt. It is of the 
essence of a warrant that it should be so framed that the officer should know 
whom he is to take and that the party on whom it is executed should know 
whether he is bound to submit to the arrest. In R. v. Weir (7), Baytey, J., says 
(1 B. & C. at p. 291): 


“It is of great consequence that magistrates should be careful to direct their 
warrants in such a manner that the parties to be affected by them, may know, 
that the persons bearing the warrants are authorised to execute them. The 
importance of giving such information will be easily admitted when it is 
remembered, that according to the extent of the officer’s authority, his death 
may be murder, manslaughter, or, perhaps, justifiable homicide.”’ 


The only ground here suggested for departing from this rule is that the written 
warrant may have been accompanied by a verbal direction to arrest the party 
actually taken. But a justice of the peace can only give a verbal direction to 
arrest where an offence is committed in his presence, or where it can be shown 
that a felony has really been committed. Here the defendant neither brings 
himself within the terms of the written warrant nor makes out a case in which a 
verbal warrant would be sufficient. 

The second point is whether the defendant, although not justified by the warrant, 
is entitled to the protection of s. 6 of the Constables Protection Act, 1750. The 
object of that section was to meet a difficulty which occurred frequently in 
practice, where the officer acted under the warrant of a magistrate who had no 
jurisdiction. Here the defendant does not act under a warrant. 


MAULE, J.—I am of the same opinion. The first defence set up is that the 
defendant acted under a warrant which he substantially obeyed. In Cole v. Hind- 
son (1) Lawrence, J., says (6 Term Rep. at p. 236): 

‘In Foster, 312, it is said: 


‘If the process be defective in the frame of it, as if there be a mistake in the 
name or addition of the person on whom it is to be executed, or if the name 
of such person or of the officer be inserted without authority and after the 
issuing of the process, or the officer exceed the limits of hig authority, and 
be killed, this will amount to no more than manslaughter in the person 
whose liberty is so invaded.’ ”’ 


In this judgment Lawrencn, J., vouches the opinion of a judge of high authority. 
I am of opinion that the warrant affords no justification. 
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Then it is said that, at all events, this is so far a valid warrant as to bring the 
case within the purview of s. 6 of the Constables Protection Act, 1750. The pro- 
visions of s. 6 cannot be made to apply to the present case. The object of that 
section is to protect the officer, notwithstanding any defect of jurisdiction in the 


justice, on the production of proof of the warrant. Supposing this section to 


receive the construction contended for, it would follow that in a case where a 
man had been improperly arrested, the officer would be protected although the 
party was without remedy against the magistrate; and the effect of the section 
would be to deprive of all remedy a party who had sustained a wrong. No such 
consequences would follow from the decision of this court in Price v. M essenger (4). 
In that case the judges went into a consideration of the effect of s. 6 of the 
Constables Protection Act, 1750, for the purpose of ascertaining whether the 
warrant was a protection to the officer, who had strictly pursued the authority of 
the warrant, and had executed it in the only way in which it was capable of being 
executed, and not with reference to the legality of the warrant itself as a protection, 
had the magistrate been sued either alone or jointly with the officer. On that 
point they declined giving an opinion. 


A 


Rule discharged. 
as 


DOE d. GRAY v. STANION 


[Court oF ExcHEQuer (Parke, B., and other judges), June 4, 1836] 


[Reported 1 M. & W. 695; 2 Gale, 154; Tyr. & Gr. 1065; 
5 L.J.Ex. 253; 150 E.R. 614] 


Sale of Land—Contract—Implied term—Vendor to make good title. 

Sale of Land—Contract—Hffect on existing yearly tenancy of property sold. 

Landlord and Tenant—Lease—Disclaimer—Repudiation of relation of landlord 
and tenant—Omission to recognise landlord as such—Refusal to pay rent— 

Declaration by tenant that he will continue in possession. 

The defendant, who had occupied premises since 1828 as tenant from year 
to year, entered into an agreement with his landlord, of which a document in 
the following terms was the record: ‘1881, Sept. 2. 8.8. [the tenant] 
purchased an estate...of R.G. [the landlord], at the sum of £100. Re- 
ceived on account, 10s. Mr. R.G. is willing to let the sum lie, by paying 
4 per cent.’’ The document was signed by the parties and the defendant 
paid 10s. deposit. He remained in possession without paying rent or interest 
on the purchase-money, and in 1885 the landlord’s agent demanded possession © 
of the property. The defendant said that he had bought the property and 
would keep it, and that he had a friend who would give him the money for it. 
In the landlord’s action for ejectment it was contended on behalf of the defen- 
dant that the tenancy from year to year was still subsisting and a notice to 
quit ought to have been given to determine it. 

Held: (i) in contracts for the sale of real estate an agreement to make a 
good title was always implied, and, further, it was not conceivable that the 
tenant intended to pay the purchase-money without some conveyance of the 
estate, although it was subject to a mortgage for the purchase-money; there- 
fore, the tenancy from year to year was not determined by the defendant 
entering into the agreement in 1831; (ii) for a disclaimer of a lease, whether 
written or verbal, to be effective it must amount to a direct or implied repudia 
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A tion of the relation of landlord and tenant; an omission by the tenant to 
recognise the landlord as such was not enough, nor was a mere refusal by 
him to pay the rent, or a declaration that he would continue in possession; the 
statement made by the defendant to the landlord’s agent did not amount to 
a disavowal of the early tenancy, but was an avowal that he would insist on his 
contract of purchase and was ready to perform it, which was not inconsistent 

B with the continuance in the meantime of the yearly tenancy; accordingly, 
that tenancy was still subsisting and a proper notice to determine it should 
have been given. 


Notes. Followed: Tarte v. Darby (1846), 15 M. & W. 601. Applied: Vivian v. 
Moat (1881), 16 Ch.D. 730. Considered: Turner v. Watts (1927), 44 T.L.R. 105. 
C Distinguished: Turner v. Watts (1928), 188 L.T. 680. Considered: Cockwell v. 
Romford Sanitary Steam Laundry, Ltd., [1939] 4 All E.R. 370. Referred to: 
Hodgson v. Hooper (1860), 3 EK. & EK. 149; Jones v. Mills (1861), 10 C.B.N.S. 788; 
Ellis v. Rogers (1885), 29 Ch.D. 661; Ellis v. Wright (1897), 76 L.T. 522; Nightin- 
gale v. Courtney, [1954] 1 All E.R. 362. 
As to the determination of a tenancy from year to year, see 28 Hatspury’s Laws 
D (8rd Edn.) 516 et seq.; and for cases see 31 Diarst (Repl.) 520-522. 


Cases referred to: 
(1) Right d. Lewis v. Beard (1811), 18 East, 210; 104 E.R. 350; 31 Digest (Repl.) 
41, 1981. 
(2) Souter v. Drake (18384), 5 B. & Ad. 992; 3 Nev. & M.K.B. 40; 3 L.J.K.B. 31; 
110 E.R. 1058; 40 Digest (Repl.) 147, 1123. 
E (3) Throgmorton v. Whelpdale (1769), Bull, N.P. 7th ed. 96; 81 Digest (Repl.) 
528, 6456. 7 
(4) Doe d. Foster v. Williams (1777), 2 Cowp. 621. 
(5) Doe d. Williams v. Pasquali (1798), Peake, 259, N.P.; 31 Digest (Repl.) 521, 
6430. 
(6) Bower v. Major (1819), 1 Brod. & Bing. 4. 
F (7) Doe d. Lewis v. Cawdor (1884), 1 Cr.M. & R. 898; 4 Tyr. 852; 3 L.J.Ex. 
239; 149 E.R. 1134; 31 Digest (Repl.) 522, 6447. 


Also referred to in argument: 

Daniels v. Davidson (1809), 16 Ves. 249; 38 E.R. 978, L.C.; 81 Digest (Repl.) 37, 

1937. 
G Hamerton v. Stead (1824), 3 B. & C. 478; 5 Dow. & Ry.K.B. 206; 8 L.J.0.S.K.B. 

33; 107 E.R. 811; 31 Digest (Repl.) 572, 6934. 

Doe d. Grubb v. Grubb (1830), 10 B. & C. 816; 5 Man. & Ry.K.B. 666; 8 
L.J.0.8.K.B. 3821; 109 E.R. 652; 81 Digest (Repl.) 523, 6451. 

Doe d. Price v. Price (1832), 9 Bing. 856; 2 Moo. & S. 464; 181 E.R. 649; 31 
Digest (Repl.) 39, 1956. 


H Rule Nisi obtained by the defendant to enter a nonsuit in an action of ejectment. 
At the trial before Bosanquer, J., at Northamptonshire Assizes, it appeared that 
the defendant had occupied the premises in question from the year 1828, as tenant 
from year to year to the lessor of the plaintiff. Subsequently, the defendant 
agreed to purchase the property, and on Sept. 2, 1831, an agreement was entered 
into between the lessor of the plaintiff and the defendant, which was as follows: 


"1831, Sept. 2. Samuel Stanion purchased an estate in the parish of Corbey, 
bought of Robert Gray, at the sum of £100. Received on account, 10s. Mr. 
Robert Gray is willing to let the sum lie, by paying 4 per cent.”’ 


The agreement was signed by the parties, and 10s. deposit paid. On Oct. Ay Lee, 
the agent of the lessor of the plaintiff demanded possession from the defendant. 
The defendant said ‘‘he had bought the property, and would keep it; and he had 
a friend who was ready to give him the money for it’’: on which the agent informed 
him, that if possession was not delivered, he should bring an action of ejectment. 
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At the trial, it was contended on behalf of the defendant, that the tenancy from 
year to year was still subsisting, and that a notice to quit ought to have been 
given in order to determine it. The judge, however, refused to nonsuit the plain- 
tiff, but gave the defendant leave to move to enter a nonsuit, and a rule on his 
behalf was obtained accordingly. 


Waddington and Mellor for the plaintiff, showed cause against the rule. 
Humphrey for the defendant, supported the rule. 


Cur. adv. vult. 


June 4, 1836. PARKE, B., delivered the following judgment of the court.— 
In this case, which was an ejectment to recover a house, tried before Bosanquet, J., 
a point was reserved for the consideration of the court, as to the right of the 
plaintiff to recover, without having given half a year’s notice to quit. The 
defendant occupied from the year 1828, as tenant from year to year, at four guineas 
annual rent. On Sept. 2, 1831, an agreement was drawn up, between the lessor 
of the plaintiff and the defendant. [His Lorpsurp read the agreement cited 
above.] The agreement was signed by the parties, and 10s. deposit paid. On 
Oct. 2, 1885, the agent of the lessor of the plaintiff demanded possession from the 
defendant. The defendant said, ‘‘he had bought the property, and would keep it, 
and he had a friend who was ready to give him the money for it,’’ on which the 
agent informed him, that if possession was not delivered, he should bring an 
action. An action of ejectment was accordingly brought. The judge directed a 
verdict for the plaintiff, reserving this point. 

On the argument on showing cause against the rule nisi for a new trial, it was 
insisted on the part of the plaintiff that a notice to quit was unnecessary; and 
that on two grounds: first, that by the agreement of Sept. 2, 1831, a new tenancy 
at will was created, which put an end to the tenancy from year to year, and that 
such tenancy at will was determined by a simple demand of possession from the 
tenant; secondly, that if the tenancy from year to year was not so determined, the 
defendant’s declaration on Oct. 2, to the agent of the lessor, amounted to a dis- 
claimer. We are of opinion that neither of these reasons is sufficient to dispense 
with the usual notice to quit. 

As to the first, there is no doubt but that if there be an agreement to purchase, 
and the intended purchaser is thereupon let into possession, such possession is 
lawful, and amounts at law, strictly speaking, to a bare tenancy at will: Right d. 
Lewis v. Beard (1). It is not, however, the agreement, but the letting into 
possession, that creates such tenancy, for the person suffered so to occupy cannot, 
on the one hand, be considered as a trespasser when he enters, and, on the other 
hand, cannot have more than the interest of a tenant at will, the lowest estate 
known to the law. But where the purchaser is already in possession as tenant 
from year to year, it must depend upon the intention of the parties, to be collected 
from the agreement, whether a new tenancy at will is created or not, and from 
what time. In this case, if the true construction of the agreement be, that from the 
date of it (or any other certain time) the defendant was to be absolutely a debtor 
for the purchase-money, paying interest on it, and to cease to pay rent as tenant 
from year to year, a tenancy at will would probably be created after that time, and 
the acceptance of such new demise at will would then operate as a surrender of 
the interest from year to year, by operation of law. If the agreement is condi- 
tional to purchase only provided a good title should be made out, and to pay the 
purchase-money when that should have been done, and the estate conveyed, there 
is no room for implying any agreement to hold as tenant at will in the meantime, 
the effect of which would be absolutely to surrender the existing term, while it 
would be uncertain whether the purchase would be completed or not. This is 
strongly illustrated by supposing such an agreement to be made by a termor for 
a long term of years, of considerable value beyond the reserved rent, in which case 
it would at once strike any one as impossible to give this effect to the agreement. 
In such a case, no one would doubt but that the intention was that the lease 
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should not be given up unless the purchase was completed. Is, then, the contract 
in question a contract of this conditional nature, to purchase for £100, provided 4 
good title should be made and the estate transferred? We conceive that there is 
no doubt but that it is to be so construed, for, in the first place, in contracts for 
the sale of real estate an agreement to make a good title is always implied, of 
which Souter v. Drake (2) is a strong instance, and in the next, it is out of the 
question to suppose that this defendant meant to be obliged to pay the purchase- 
money, without some conveyance of the estate, although subject to a mortgage 
for the purchase-money. For these reasons, we think that the tenancy from year 
to year was not determined in this case by the defendant’s entering into this 
agreement. What the effect of such a contract would be in a court of equity, it 1s 
quite unnecessary to consider. 

The remaining question is whether that which passed between the plaintiff's agent 
and the defendant, on Oct. 2, was a disclaimer, so as to supersede the necessity 
of a regular notice to quit. In the earliest reported case on this subject, Throg- 
morton v. Whelpdale (8), it is said that such notice is necessary, unless the tenant 
have attorned to some other person, or done some other act disclaiming to hold 
as tenant to the landlord. In Doe d. Foster v. Williams (4), Lorp MansFIELp 
says: ‘‘Where the possession is adverse, no notice is necessary’’; and in that case 
there had been an attornment, or what was equivalent, for the defendant defended 
as landlord to the tenant from year to year. But this rule is too narrow; and 
from subsequent cases, it does not appear to be necessary that any act should be 
done, as distinguished from a verbal disclaimer; a disavowal by the tenant of the 
holding under the particular landlord, by words only, is sufficient. Lord Kenyon, 
in Doe d. Williams v. Pasquali (5), says, that ‘‘if the tenant puts his landlord 
at defiance, he might consider him either as a tenant or trespasser, and eject him 
without any notice to quit’’; and in Bower v. Major (6), in the analogous case 
of a composition for tithes, the declaration of an occupier, who refused to set out 
his tithes in kind, insisting that he was exempted by a modus, was held to be a 
sufficient disclaimer of the composition, so as to dispense with half a year’s notice 
to determine it; and in other cases, in which the declaration of the tenant has been 
held insufficient [Doe d. Williams v. Pasquali (5); Doe d. Lewis v. Cawdor (7)], 
no question has been raised as to the necessity of some act being done by the 
tenant, as distinguished from a disavowal by word or writing. 

But, in order to make a verbal or written disclaimer sufficient, it must amount 
to a direct repudiation of the relation of landlord and tenant; or to a distinct claim 
to hold possession of the estate, upon a ground wholly inconsistent with the 
existence of that relation, which by necessary implication is a repudiation of it. 
An omission to acknowledge the landlord as such, by requesting further informa- 
tion, will not be enough, as appears from the cases already referred to; nor will 
a mere refusal to pay rent, as appears from Doe d. Williams v. Pasquali (5). A 
refusal to deliver possession, or a declaration that he will continue to hold posses- 
sion, cannot have that effect, at a time when the landlord has no right to claim 
it, as was the case in this particular instance. The only point, therefore, remain- 
ing is whether the defendant saying that he had ‘‘bought the property, and would 
keep it, and had a friend who was ready to advance the money,”’ is, by necessary 
implication, a disavowal of the relation of tenant from year to year. We are 
all of opinion that it is not; because this is not a claim to hold the estate on a 
ground necessarily inconsistent with the continuance of the tenancy from year to 
year. The defendant had a double right, to enforce his bargain for the purchase 
of the estate, and to continue in the meantime to hold it as tenant from year to 
year; and this declaration is in truth no more than an avowal that he should 
insist on his contract of purchase, and was ready to perform it. This appears to 
us to be quite consistent with the continuance, in the meantime, of the tenancy 


from year to year. We, therefore, think the rule nisi for a nonsuit must be made 
absolute. 


Rule absolute. 
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A 
VYSE v. WAKEFIELD 
[Court or ExcHrquer (Lord Abinger, C.B., Parke, Alderson and Rolf, BB.), 
May 6, 1840] 
[Reported G M.. & Wi 442.8 Dowl. 377:°9 Lid ta. 274: 
4 Jur. 509; 151 E.R. 491] B 


Contract—Implied term—Notice—Performance of promise conditional upon 
happening of event—Need for notice to be given of happening of event. 

The declaration stated that, by an indenture, the defendant covenanted 
that he would, at any time or times thereafter, appear at an office or offices 
for the insurance of lives within London, or the bills of mortality, and answer 
such questions as might be asked respecting his age, etc., in order to enable C 
the plaintiff to insure his life, and would not afterwards do or permit to be done 
any act whereby such insurance should be avoided or prejudiced. It then 
alleged that the defendant, in part performance of his covenant, did, at the 
plaintiff’s request, appear at the office of the Rock Life Assurance Co., and did 
answer certain questions asked of him, and that the plaintiff insured his life with 
that company by a policy containing a proviso that, if the defendant went D 
beyond the hmits of Europe, the policy should be null and void. The plain- 
tiff alleged that the defendant was in breach of the contract as he had gone 
beyond the limits of Europe, to wit, to Canada. The defendant pleaded that 
he had had no notice of the policy or of its condition. 

Held: where a party stipulated to do a certain thing in a certain specific 7 
event which might become known to him, or with which he could make him- Ki 
self acquainted, he was not entitled to any notice, unless he stipulated for it, 
but when it was to do a thing which lay within the peculiar knowledge of the 
opposite party, then notice ought to be given him; the declaration was, there- 
fore, bad, for not averring that the defendant had notice that the policy was 


effected. . R 


Notes. This case was affirmed on appeal by the Court of Exchequer Chamber; 
see 7 M. & W. 126. 

Considered: Holland Gulf Stoomvaart Maatschappij v. Watson, Munro & Co. 
(1915), 85 L.J.K.B. 451. 

As to need to give notice of happening of an event, see 8 Haussury’s Laws 
(8rd Edn.) 197; and for cases see 29 Diaest (Repl.) 394; 12 Draust (Repl.) 484-488. G 


Case referred to: 
(1) Henning’s Case (1617), Cro. Jac. 482; 79 11.R. 3870; sub nom. Haul v. Hem- 


ing, 1 Roll. Rep. 285; 39 Digest (Repl.) 498, 441. 


Also referred to in argument: 
R. v. Holland (1794), 5 Term Rep. 607; 101 E.R. 840; 14 Digest (Repl.) 189, H 


1022. 

Doe d. Bridger v. Whitehead (1888), 8 Ad. & El. 571; 3 Nev. & P.K.B. 557; 1 
Will. Woll. & H. 521; 7 L.J.Q.B. 250; 2 Jur. 493; 112 E.R. 955; 31 Digest 
(Repl.) 404, 5325. 

Powle v. Hagger (1618), Cro. Jac. 492; 79 E.R. 420; 12 Digest (Repl.) 485, 3615. 

Bradley v. Toder (1610), Cro. Jac. 228; 79 E.R. 198; sub nom. Brenley v. Todd, 
Yelv. 168; sub nom. Brumley v. Todd, Noy, 185; 12 Digest (Repl.) 485, 
3610. 

Fletcher v. Pynsett (1605), Cro. Jac. 102. 

Haverley v. Laighton (1610), 1 Bulst. 12; 80 E.R. 717; 12 Digest (Repl.) 485, 
3628. 


Demurrer in an action on a covenant. 
The declaration stated that by an indenture, dated Mar. 3, 1827, the defendant, 
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in consideration of £3,100, assigned to the plaintiff a life interest in certain property 
to which the defendant was entitled (subject to a prior life interest); and the 
defendant did thereby for himself, his heirs, ete., covenant, with the plaintiff, his 
executors, administrators, and assigns, that he the defendant would at any time 
or times thereafter, at the request of the plaintiff, his executors, administrators, or 
assigns, appear at an office or offices for the insurance of lives within London, or the 
bills of mortality, or before the agent or agents of any such office or offices in the 
country where he the defendant might happen to be resident or actually to be; and 
then and there truly answer such questions as should or might be asked or required 
touching or concerning his age and state of health, and do all other necessary acts 
in order to enable the plaintiff, his executors, administrators, or assigns, if he or 
they should think proper, to insure the life of him the defendant; and should not 
afterwards do, or, as far as with him should lie, permit to be done, any act, deed, or 


' thing whatsoever, whereby any such insurance might be avoided or prejudiced. 


The plaintiff alleged that the defendant, in part performance of his said covenant, 
did afterwards on Mar. 8, 1827, at the request of the plaintiff, appear at an office 
for the insurance of lives within London, that is to say, the office of the Rock 
Life Assurance Co., and did then and there answer certain questions then asked 
and required of him, touching and concerning his age and state of health, and did 
then do all other necessary acts, in order to enable the plaintiff to insure the life 
of him the defendant in and with the said company or office, he the plaintiff then 
thinking proper and intending to insure the life of him the defendant in and with 
the said company or office, according to the course and practice of the said company 
or office; the answering such questions as aforesaid, and the said other matters in 
that behalf aforesaid, being necessary and proper, according to the course and 
practice of the said company or office, to enable the plaintiff to insure the life of 
the defendant thereupon and therewith, and being reasonable in that behalf, of all 
which the defendant then had notice. The plaintiff further alleged that he the 
plaintiff did thereupon, and within a reasonable time then next following, to wit, on 
the day and year last aforesaid, according to the course and practice of the said 
company or office, insure the life of the defendant with the said company or office, 
by a policy or insurance, for the premium of £81 17s. 6d., payable annually, where- 
by the plaintiff became entitled, if such premiums should be so paid, to be paid 
certain moneys on the death of the defendant, subject to and under the condition or 
proviso, that, in case the defendant should go beyond the limits of Europe, the 
same should be null and void: and the plaintiff alleged, that the said condition or 
proviso, at the time of making the said indenture, and from thence hitherto, was 
and is usual and reasonable; and that although he the plaintiff has performed and 
observed everything in the said indenture on his part to be performed and observed, 
vet the defendant has broken his covenant made with the plaintiff as aforesaid, in 
this, to wit, that he the defendant, after the making thereof, and after the making 
of the said policy or insurance as aforesaid, and after he the plaintiff had paid to 
the said Rock Life Assurance Co. twelve annual premiums as aforesaid, payable in 
respect of the said policy or insurance as aforesaid, on June 1, 1838, the defendant 
went beyond the limits of Europe, to wit, to Canada, whereby the said policy 
became and was null and void. 

Special demurrer that the declaration did not contain any specific averment that 
the defendant, before he went beyond the limits of Kurope, had received or had 
any notice from the plaintiff, or otherwise that the defendant had by any means 
been made or become aware of the fact, that the plaintiff had insured the life of the 
defendant, or that such insurance was subject to or under the condition or proviso 
in the declaration alleged; whereas the defendant could not be liable for going 
beyond the limits of Europe, unless he knew at the time that the policy had been 
effected, and that it was subject to the condition or proviso stated in the declaration. 


Peacock for the defendant, in support of the demurrer. 
Cowling for the plaintiff. 
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LORD ABINGER, C.B.—I am of the opinion that the defendant in this case is 
entitled to our judgment on two grounds: First, the plaintiff having reserved to 
himself the liberty of effecting the insurance at any office within the bills of 
mortality, the number of which is limited only by the circumscription of the place, 
and having also reserved to himself the choice of time for effecting the insurance, it 
appears to me that he ought to give the defendant notice of his having exercised 
his option, and of the insurance having been effected, before an action can be 
maintained. But there is also another ground which weighs strongly with me. 
Hiven supposing the defendant were bound to go to all the insurance offices within 
the bills of mortality to ascertain whether such a policy had been effected, he would 
still be obliged to do something more, namely, to learn what were the particular 
conditions on which it was effected because the covenant here is, not. that the 
defendant shall not do anything to evade the covenants or conditions usually pre- 
scribed by insurance offices, but that he shall not violate any of the conditions 
by which such insurance might be avoided or prejudiced; i.e., he is bound to 
observe all the stipulations contained in any policy which the plaintiff may effect. 
Some conditions totally distinct from the conditions in general use might be 
annexed by a particular insurance office, and in such case it would be most unfair 
to allow the plaintiff to keep the policy in his pocket, and without notice of them, 
to call on the defendant to pay for a violation of the stipulations contained in it. 
Suppose one of the conditions imposed by the policy were that the party whose life 
was insured should live on a particular diet, or at a particular place, or cease from 
some particular practice to which he was addicted, or that he should abandon 
some course of exercise which might, if persevered in, cost him his life, and the 
forsaking of which the insurance office might be fully justified in making a condi- 
tion of insuring the life at all, it would be hard if the plaintiff could, without giving 
the defendant notice of the existence of such a condition, make him pay the amount 
of the policy on its violation. The rule to be collected from the cases seems to be 
this, that where a party stipulates to do a certain thing in a certain specific event 
which may become known to him, or with which he can make himself acquainted, 
he is not entitled to any notice, unless he stipulates for it; but when it is to do a 
thing which hes within the peculiar knowledge of the opposite party, then notice 
ought to be given him. That is the common sense of the matter, and is what is 
laid down in all the cases on the subject; and if there are any to be found which 
deviate from this principle, it is quite time that they should be overruled. 


PARKE, B.—My mind is not entirely free from doubt; but I am inclined, on the 
whole, to agree with the Lord Chief Baron. The defendant here is sued on a 
covenant, by which he stipulates to do two things; namely, to appear at an office 
for the insurance of lives, within London or the bills of mortality, in order to 
enable the plaintiff to effect an insurance on his life; and, after it is effected, to 


perform the conditions which may be contained in it. It does not appear that this | 


is confined to an insurance to be effected at the particular office at which he should 
appear, the words ‘‘such insurance’”’ in this covenant meaning simply an insurance 
on his life. The defendant is bound in the first instance to appear at an insurance 
office; and when the insurance is effected, he is then bound, as far as in him lies, 
to fulfil the stipulations which have been entered into by the policy. The question 
then is whether an action can be maintained on this covenant, when notice of the 
effecting such insurance, or of its terms, is not averred in the declaration. 

The general rule is that a party is not entitled to notice unless he has stipulated 
for it; but there are certain cases where, from the very nature of the transaction, 
the law requires notice to be given, though not expressly stipulated for. There are 
two classes of cases on this subject, neither of which, however, altogether resembles 
the present. One of them is, where a party contracts to do something, but the 
act on which the right to demand payment is to arise is perfectly indefinite; as in 
Henning’s Case (1), where a man promised to pay for certain weys of barley as 
much as he sold them for to any other man: there the plaintiff is bound to aver 


66 
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notice, because the person to whom the weys are to be sold is perfectly indefinite, 
and altogether at the option of the plaintiff, who may sell them to whom he pleases; 
and in such cases, the right of the defendant to a notice before he can be called 
on to pay, is implied by law from the construction of the contract. So, where a 
party stipulates to account before such auditors as to the obligee shall assign, the 
obligee is bound to give him notice when he has assigned them; for that is a fact 
which depends entirely on the option or choice of the plaintiff. On the other hand, 
no notice is requisite when a specific act is to be done by a third party named, or 
even by the obligee himself; as, for example, where the defendant covenants to pay 
money on the marriage of the obligee with B., or perhaps on the marriage of B. 
alone (for there are some cases to that effect), or to pay such a sum to a certain 
person, or at such a rate as A. shall pay to B. In these cases, there is a particular 
individual specified, and no option is to be exercised; and the party who, without 
stipulating for notice, has entered into the obligation to do those acts, is bound 
to do them. But there is an intermediate class of cases between these two. Let 
us suppose the defendant in this case bound to perform such stipulations as shall 
be contained on a policy to be effected at some office in London. My present 
impression is that where any option at all remains to be exercised on the part of 
the plaintiff, notice of his having determined that option ought to be given; and if 
this had been a covenant by the defendant to perform the conditions to be imposed 
by any insurance company then existing in London, I think it would be the duty 
of the plaintiff to notify to the defendant the exercise of his option, as to which 
he had selected. But this principle holds even more strongly in the present case; 
for not only do the terms of the covenant apply to all actually existing companies 
of the sort, but to all that might at any future time, subsequent to the date of the 
deed, be established within the bills of mortality. That is a condition which 
appears to me so perfectly indefinite, that notice ought to be given by the plaintiff 
of his having determined his choice; and I think, therefore, that he was at least 
bound to give notice that a policy of insurance had been effected by him at such a 
particular office; it might then, perhaps, be the duty of the defendant to inquire 
at that office into the nature and terms of the policy which had been there effected. 
If, therefore, the more extended construction of this covenant is to be adopted, and 
the defendant’s contract understood to extend to all existing and future companies, 
no doubt at all can exist upon the point. Supposing, however, that the covenant 
is to be construed in a limited sense, as restrained to any office where the party 
should have appeared to answer the questions relative to his health, etc., as the 
words ‘“‘such insurance’’ seem, and perhaps with truth, to indicate, even then the 
option of the plaintiff is of such an indefinite nature, that the defendant cannot 
be called on to account for the non-observance of it, unless notice be given to him. 
Here none has been given; there is, it is true, notice of an intention to effect a 
policy, but none either of its having been made at all, or made with any particular 
conditions. Possibly, if it had been notified generally to the defendant that an 
insurance had been effected at a particular office, it would become his duty then to 
inquire into its nature and the conditions with which it was coupled; but I think 
that he was, at least, entitled to notice of the fact of its existence. 


ALDERSON, B.—I am of the same opinion; and my judgment is founded on the 
authority of Henning’s Case (1), as reported in Viner’s ABripGMENtT, ‘‘Condition”’ 
(A. d.), pl. 15. In this case, the defendant covenants that he will not do any act, 
deed, or thing, whereby any such insurance may be avoided or prejudiced. The 
insurance is to be effected at any time or times, or at any office or offices, within 
certain limits, and is not confined to the then existing offices. The plaintiff has 
the selection from an indefinite number; and it seems to me, that the person who is 
to select the office must give notice of his having done so. If the defendant had 
received notice that an insurance was effected in the Rock Life Assurance Co., Toby 


no means say that he would not be bound to inform himself of any conditions to 
which it might be subject. 
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ROLFE, B.—I am of the same opinion. I own that when the case was first 
opened, my impression was in favour of the plaintiff; and for this reason, that when 
a party enters into a contract, he is bound to perform it, whether reasonable or not. 
Where the law casts an obligation upon him, it says that it shall be reasonable: but 
that is not so where a party contracts to do a particular act; for then it is his 
own fault for entering into such a contract. In the progress of the argument, my 
opinion changed; and I think that the plaintiff was bound to give notice. I find 
it stated in Viner’s ABripGMent ‘‘Condition”’ (A. d.), pl. 10: 


“If Iam bound to enfeoff such persons as the obligee shall name, he ought 
to give notice of those he names, otherwise I am not bound to enfeoff them.”’ 


Reason seems in favour of this principle of law. The question is, What is the 
meaning of the contract where a party covenants to do something at the option 
of another? It must mean, provided he have notice of that option having been 
exercised. 


Judgment for defendant. 


BROWN v. THORNTON 


{Court or Kine’s Bencn (Lord Denman, C.J., Williams and Coleridge, JJ.), 
January 16, 1837] 


| Reported 6 Ad. & El. 185; 1 Nev. & P.K.B. 339; Will. Woll. & Dav. 11; 
6.) KB. 825 1 Jur. 198; 812 ho 70} 


Conflict of Laws—Hvidence—Document—Lvidence admissible in foreign court, 
but not in England. 

In Batavia (Java) charterparties were entered into by -the instrument being 
written in the book of a notary (who was a public officer under Dutch law 
which prevailed in Batavia), and there signed by the parties. The notary made 
copies which he signed and sealed, and which were also signed by the principal 
officer of the government of Java upon proof of execution by the notary. One 
copy was delivered to each party. In Java production of the notary’s book 
was necessary to prove the charterparty, but the book was not allowed to be 
taken out of Java, and in the Dutch courts copies were received in evidence 
as originals. | 

In an action for freight the plaintiff sought to put in evidence a copy of a 
charterparty, not signed by the parties, but under the seal and signature of a 
notary. 

Held: this evidence, while accepted in the Dutch courts, did not comply 
with the English rules of evidence, and, therefore, it was not receivable in 
English courts as original or secondary evidence of the charterparty. 


Notes. Referred to: Clark v. Mullick (1839), 2 Moo. Ind. App. 268. 

As to the necessity that foreign documents must be in a form acceptable in 
English law, see 15 Hatsspury’s Laws (8rd Edn.) 262, 2638; and for cases see 
22 Dicest (Repl.) 209, 210. As to the requirement that evidence as part of the 
law of procedure must comply with English law, see 7 Hauspury’s Laws (8rd 
Edn.) 175; and for cases see 11 Dicesr (Repl.) 554, 555. 


Cases referred to: 
(1) Appleton v. Lord Braybrook (1817), 6 M. & 8. 34; 2 Stark. 6; 105 E.R. 1155; 


11 Digest (Repl.) 534, 1443. 


. 
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(2) Black v. Lord Braybrook (1817), 6 M. & S. 89; 2 Stark. 7; 105 E.R. 1157; 
11 Digest (Repl.) 534, 1444. 


Also referred to in argument : 
Alves v. Bunbury (1814), 4 Camp. 28, N.P.; 11 Digest (Repl.) 534, 1442. 


Rule Nisi obtained by the defendant to enter a nonsuit in an action of assumpsit 
to recover freight. 

The plaintiffs claimed that the defendant was indebted to the Australian Com- 
pany of Edinburgh* in £8,000 for freight, in respect of the carriage of goods by 
the company in the ship Portland, which had not been paid by the defendants. 
The second count stated that the company, on Sept. 25, 1825, were possessed of 
the ship Portland, then at Batavia; that on that day, at Batavia, a charterparty 
was made by one William Phillips, as agent of the defendant, and Christopher. 
Mood, master of the ship, on behalf of the company. By the charterparty (among 
other things) it was agreed that the company should let and the defendant take 
the ship to freight; the port of discharge was to be London or Antwerp, at the 
defendant's option; and the rate of freight was also specified in the charterparty. 
The defendant pleaded non assumpsit. 

At the trial, before Lorp Drnman, C.J., it appeared that the defendant, in 
answer to a bill filed in Chancery, had admitted that he had ordered the cargo to 
be delivered at Antwerp, that it had been delivered accordingly, and that he was 
in possession of the bill of lading under which the goods were shipped, and of a 
copy of the alleged charterparty. Certain letters were produced, written by or to 
the defendant, referring to the chartering of the ship and the shipping of the goods; 
but no letter from the defendant stated the rate of freight. On the bill of lading 
being called for, it was produced by the defendant; and it stated that the goods 
were shipped by Robert Thornton, to be delivered to Richard Thornton (the 
defendant), or to his assigns, ‘‘he or they paying freight as per charterparty.’’ To 
prove the charterparty (which the defendant had notice to produce), the plaintiff 
put in a copy, not signed by the parties, under the notarial seal and signature of a 
person who was proved to be a notary at Batavia, and also under the signature of 
the acting Governor of Java. 

It was proved that, under the Copr Civin, which, as constituting a part of the 
Dutch law, prevailed in Batavia, the notary was a public officer, and that contracts 
of charterparty were entered into at Batavia by the contract being entered in 
the notary’s book, and there signed by the parties; that the notary made out two 
copies, which he signed and sealed, and which were afterwards signed by the chief 
officer of the government (the signature of the notary having been proved before 
him), and that one of these copies was delivered to each of the parties; that the 
copy now produced was such a copy, and that the seal and both signatures were 
genuine; that in the courts of Java, in order to prove the contract, the notary’s 
book was produced, but that, in Dutch courts out of Java, the copies so authenti- 
cated were received, and full faith given to them, as evidence of the original, 
which was not allowed to be taken out of the island. The defendant’s counsel 
contended that the copy was not evidence, the judge admitted it. The jury found 
for the plaintiff to the full amount of the freight claimed. In Michaelmas Term, 
1885, Cresswell, for the defendant, obtained a rule nisi for entering a nonsuit on 
the ground that the copy was not legitimate evidence. 


Sir J. Campbell and W. H. Watson for the plaintiff, showed cause against the 
rule. ; 
Cresswell and R. V. Richards for the defendant, supported the rule. 


LORD DENMAN, C.J.—It is clear that the plaintiff cannot recover, unless the 
contract be proved. The contract for freight refers to the charterparty and so does 


SS Sar <= ce gag CG een 
* The company sued in,the name of the present plaintiff, under stat. 5 Geo. 4, c. Ixxi 
(local and personal). aoe 
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all the evidence which is produced. The charterparty, therefore, is necessarily 
connected with the other evidence, and must be proved. The original charterparty 
is that signed by the parties in the notary’s book. The notary has the privilege of 
giving out the copies. To these copies full faith is given in Dutch courts, but 
not to the exclusion of the original, for at Java, where the original book is, it must 
be produced. But at Rotterdam full faith is given to the copies. That, however, 
is very different from saying that the copies, even by the Dutch law, are binding 
evidence in general; they constitute perfect evidence only in the places where 
the original cannot be procured. At the trial I thought that the evidence might 
be admitted, and I should be glad if I could think so still. It is said that the 
notary is an agent authorised by both parties to give the copies. If these copies 
were identified as copies taken at the time when the original was entered in the 
notary’s book, that might possibly be so, but here we have no proof that the copies 
were not taken six months after. There is, therefore, nothing to give the copies 
the weight of evidence, except the Dutch law; and, as was decided in Appleton v. 
Lord Braybrook (1), and Black v. Lord Braybrook (2), we cannot here adopt a 
rule of evidence from foreign courts. Counsel for the defendant drew a proper 
distinction between the consent of the parties as to the effect of the copy in the 
Dutch courts, and as to its effect elsewhere. The rule must be made absolute. 


WILLIAMS, J.—I am compelled, not very willingly, to adopt the same opinion. 
I was a good deal struck with the argument that the notary, in giving out the 
copies, acts as the agent of both parties. But, upon consideration, I think it 
impossible to adopt that argument. The parties go before the notary in com- 
pliance with the custom, or, if you please, with the law, of the country where the 
transaction takes place, but they enter into no agreement to give to the document 
a validity or construction which it would not be entitled to from its own nature. 
It is impossible not to see that the entry in the notary’s book is the original. The 
question, therefore, is whether the copy be authenticated according to our law. 
The plaintiff did not show that, by the law of Batavia, any person had an authority 
to give out copies analogous to the authority that is given where office copies are 
admissible in England. In Buttsrr’s Nis1 ue p. 229, it is said, with reference 
to an office copy: 


‘‘Here a difference is to be taken between a copy authenticated by a person 
trusted for that purpose, for there that copy is evidence without proof; and a 
copy given out by an officer of the court, who is not trusted for. that purpose, 
which is not evidence without proving it actually examined. The reason of the 
difference is, that where the law has appointed any person for any purpose, 
the law must trust him as far as he acts under its authority; therefore, the 
chirograph of a fine is evidence of such fine, because the chirographer is 
appointed to give out copies of the agreements between the parties that are 
lodged of record.’’ 


But it is added: 


‘‘Where the fine is to be proved with proclamations (as it must be to bar a 
stranger), the proclamations must be examined with the roll, for the chiro- 
grapher is authorised by the common law to make out copies to the parties 
of the fine itself, yet is not appointed by the statutes to copy the proclama- 
tions, and therefore his endorsement on the back of the fine is not binding.”’ 


Counsel for the plaintiff contends that the other evidence is sufficient without the 
charterparty : but I think that proof of the charterparty is a necessary foundation 
for all the other evidence that has been given. 


COLERIDGE, J. 
evidence of the charterparty. The question, therefore, is merely one of evidence, 
and must be decided by the law of this country, although the transaction took 
place in a foreign one. The general rule here I need not state; the question is 
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A whether it be satisfied. It is argued that this is not a copy, but an original. 
That certainly would make out the plaintiff's case to the full extent, but I think 
that it is not the fact. An entry is made in the notary’s book, which the parties 
sign. After that, the notary gives out copies. It does not appear when, nor 
whether this is done in the presence of the parties. It is clear that the entry 
in the notary’s book is the original contract, and that is not produced. It is not 

B denied that secondary evidence might be given, but has that been done? There 
were two ways of giving it. First, a copy by the public officer of a court, employed 
for that purpose, might be produced, which is not done here; or, secondly, copies 
might be produced made by some person authorised by the parties to give copies 
which should bind each. We cannot go beyond this. But what the parties have 
done here can have merely the effect attributable to it by the law prevailing in the 

(i country where the transaction took place. 

Rule absolute. 


R. v. CHELTENHAM COMMISSIONERS 


[Court or QueEeNn’s Bencu (Lord Denman, C.J., Patteson, Williams and Wight- 
man, JJ.), May 1, 1841] 


[Reported 1 Q.B. 467; 1 Gal. & Dav. 167; 10 L.J.M.C. 99; 
5 Jur. 867; 113 E.R. 1211] 


Certiorari—Magistrates—Interest in subject-matter of dispute—Provision in 
rating Act excluding certiorari—Decision by magistrates some of whom were 

a0) interested—Power to grant certiorari. 

Magistrates—Bias—Interest in subject-matter of dispute—Minority of magistrates 
interested—Validity of decision—Waiver of objection—Consent, with know- 
ledge, to magistrates acting. 

A local paving Act (1 & 2 Geo. 4, ce. cxxi) empowered commissioners to levy 
rates, giving to parties who claimed to be aggrieved an appeal to quarter 

G sessions whose order was to be final, and provided that no order or rate, etc., 
was to be removed by certiorari. On an appeal against a rate, the respondents 
objected to the admission of certain evidence. By a majority of eleven magis- 
trates to eight, the court held that the evidence was admissible. Three of the 
eleven magistrates had interests in the assessed premises. Quarter sessions 
quashed the rate. On an application for certiorari to quash this decision, 

H Held: a question in the cause having been decided by a court which, because 
of the interest of the three magistrates, was improperly constituted, the clause 
prohibiting certiorari did not operate, and the decision of the sessions would 
be quashed, even though the court was not satisfied that the magistrates had 
acted partially. | 

Per Curiam: If a party, knowing of the interest, had expressly or impliedly 

I consented to the interested magistrates acting, such party could not afterwards 

object. 


Notes. Considered: R. v. Hertfordshire Justices (1845), 6 Q.B. 753. Referred 
to: Hx parte Acland (1847), 9 L.T.O.S. 146; Fuller v. Brown (1849), 18 L.T.O.S. 
801; R. v. Aberdare Canal Co. (1850), 14 Q.B. 854; R. v. Middlesex Justices (1854), 
18 J.P.Jo. 390; R. v. Surrey Justices (1855), 19 J.P.Jo. 708, 755; Graham v. Berry 
(1865), 8 Moo.P.C.C.N.S. 207; Colonial Bank of Australasia v. Willan (1874), L.R. 
5 P.C. 417; Re Gilmore’s Application, [1959] 1 All E.R. 796. 
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As to bias by interest, see 11 Hanssury’s Laws (8rd Edn.) 67-70, and 25 Hats- 
BURY S Laws (8rd Edn.) 181-188; as to certiorari, see 11 Hanssury’s Laws (8rd 


Edn.) 1389-145; and for cases see 16 Dicest (Repl.) 489-498; 33 Dicaesr (Repl.) 
152-154. : 


Cases referred to: 


(1) R. v. Monmouthshire Justices (1828), 8° B. & 0, 138% 6 G50:8.M6.0.°87" 
108 E.R. 994; sub nom. R. v. Inhabitants of Uske, 2. Man. & Ry.K.B. 172; 
33 Digest (Repl.) 1538, 70. 

(2) R. v. Inhabitants of Rishton (1818), 1 Q.B. 419, 0.) “10 TJ Mey as ee 
113 E.R. 1217; sub nom. R. v. Winchester, cited in 5 Jur. at p- 869; 38 
Digest (Repl.) 152, 67. 

(3) Foxham Tithing Wilts Case (1705), 2 Salk. 607; Holt, K.B. 517; Sett. & 
Rem. 173; 91 E.R. 514; 83 Digest (Repl.) 156, 92. 

(4) Great Charte Parish and Kennington Parish (1742), 2 Stra. 1178; 93 E.R. 
1107; sub nom. R. v. Inhabitants of Great Chart, Burr.S.C. 194; 33 Digest 
(Repl.) 151, 48. 

Also referred to in argument: 

ft. v. Inhabitants of Yarpole (1790), 4 Term Rep. 71; 100 E.R. 900; 38 Digest 
(Repl.) 1538, 69. | 

Rh. v. Gudridge (1826), 5 B. & C. 459; 8 Dow. & Ry.K.B. 217; 4 Dow. & Ry.M.C. 
85; 108 E.R. 171; 33 Digest (Repl.) 154, 79. 

Rh. v. Bristol and Exeter Rail. Co. (1838), 11 Ad. & El. 202, n.; 2 Ry. & Can. 
Cas. 99; 1 Per: & Dav: 170, n.; 1 Will:-Woll: & He. 655: 118 Him. Sel; 

16 Digest (Repl.) 464, 2840. 

fh. v. Sheffield Rail. Co. (1889), 11 Ad. & El. 194; 1 Ry. & Can. Cas. 537; 
3 Per. & Dav. 111; 9 L.J.Q.B. 13; 113 E.R. 388; sub nom. Ex parte Leigh v. 
Sheffield and Manchester Rail. Co., 4 Jur. 268; 16 Digest (Repl.) 491, 3139. 

fh. v. West Riding Justices, Warmsworth v. Doncaster (1884), 1 Ad. & El. 606; 
110 E.R. 1839; 16 Digest (Repl.) 3837, 1152. 

Lord Oakley v. Kensington Canal Co. (1833), 5 B. & Ad. 188; 2 L.J.K.B. 208; 
110 E.R. 748; 88 Digest (Repl.) 438, 924. 

Norrie y.-omit (1809), 10 Ad. & Ini; 188; 2 Per. & Dav. 353; 8 a.0.3, 214: 
113 E.R. 72; 38 Digest (Repl.) 127, 875. 

R. v. Leicestershire Justices (1818), 1 M. & 8S. 442; 105 E.R. 165; 33 Digest 
(Repl.) 286, 1148. 


Rule Nisi calling on the prosecutors to show cause why an order of Gloucester- 
shire Quarter Sessions (which had been removed into this court by certiorari) made 
in April, 1840, on the appeal of Philip Strickland against a rate or assessment upon 
certain houses, lands, and tenements in Cheltenham, made by the respondents 
(commissioners) under the statute 1 & 2 Geo. 4, c. exxi (local and personal, public), 
by which the rate or assessment was quashed with costs to be paid by the appellant 
should not be quashed for insufficiency. 

From the affidavits in support of the rule it appeared that several justices 
voted, or took part, in the decisions of the court during the trial of the appeal, 
and concurred in the order by which the rate was quashed, who were at that time 
occupiers of, or interested in, property which was assessed by the rate in question 
or was liable thereto, or who were otherwise directly or indirectly interested in the 
result of the appeal. It appeared that the trial of the appeal had lasted three days. 
On the first day, objections were made by the respondents to the jurisdiction of the 
sessions, and were overruled. On the second day, the respondents objected to the 
reception of certain evidence, which was, however, received. On the third day 
the sessions quashed the rate. The affidavits contained statements on each side, 
at great length, and, to a certain extent, contradictory, as to the part taken by the 
different magistrates on the three days. The conclusion to which this court came, 
as to the facts, from the affidavits, was, that two magistrates were partners in 
a banking company to which a certain house and premises belonged which were 
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assessed to the rate; that another magistrate was a partner in another banking 
company, to which also a house and premises belonged which were assessed to the 
rate: the party rated being in each case the immediate occupier. That the objec- 
tion to the evidence, made on the second day, was overruled by a majority of 
eleven magistrates to eight, and that the three magistrates above mentioned were 
among the eleven. It appeared also that, when the decision of the sessions, 
quashing the rate, was pronounced on the third day, the respondents’ counsel 
applied to the chairman for the names of the magistrates who had voted for 
quashing the rate; to which the chairman answered that he had not the means 
of furnishing the names. The affidavits in support of the rate contained charges 
of partiality; and those in opposition denied any corrupt motive. 

The Act (1 & 2 Geo. 4, c. cxxi) provided, so far as material: ‘‘For better 
paving, lighting, cleansing, watching, and improving the town of Cheltenham in the 
county of Gloucester; and for regulating the police thereof; and for removing and 
preventing nuisances and annoyances therein.”’ 

Section 2 created certain commissioners for executing the act. 

Section 100 enabled the commissioners to raise money by a rate upon houses, etc. 

Section 115 enacted that persons aggrieved by any rate or assessment might 
apply to the commissioners for relief, and, if they were not satisfied with the 
determination of the commissioners, or the commissioners should not attend to 
their application, they might appeal to the quarter sessions. 

Section 134 provided for such appeal, and enacted that ‘“‘the determination of the 
said justices in their said general quarter sessions, or adjournment thereof, shall be 
final, binding, and conclusive to all intents and purposes whatsoever.’’ 

Section 136 enacted ‘‘that no order, verdict, rate, assessment, judgment, convic- 
tion, or other proceeding touching or concerning any of the matters aforesaid, or 
touching or concerning any offence against this act, or any byelaw or order to be 
made in pursuance thereof, shall be quashed or vacated for want of form only, or 
be removed or removable by certiorari, or any other writ or process whatsoever, 
into any of his Majesty’s courts of record at Westminster; any law or statute to 
the contrary thereof in anywise notwithstanding.”’ 


Sir John Campbell and W. J. Alexander showed cause against the rule. 
Sir W. W. Follett (with him Kelly and G. K. Rickards), supported the rule. 


LORD DENMAN, C.J.—It is perfectly clear that proceedings, such as those 
which took place on the second day, cannot be supported in this court. We have 
already stated our opinion that the clause which takes away the certiorari does 
not preclude our exercising a superintendence over the proceedings, so far as to 
see that what is done shall be in pursuance of the statute. The statute cannot 
affect our right and duty to see justice executed; and, here, I am clearly of 
opinion that justice has not been executed. Without going further, it is clear 
that on the second day three magistrates who were interested took a part in the 
decision. It is enough to show that this decision was followed by an order: and 
I will not inquire what the particular question was, nor how the majority was 
made up, nor what the result would have been if the magistrates who were 
interested had retired. The court was improperly constituted; and that rendered 
the decision invalid: and, for aught I know, the decision may have involved 
the event of the appeal. I must, however, add, for my own part, that I should 
feel much difficulty in saying that on these affidavits, the proceedings were 
fraudulent on the part of the magistrates. Such a question, indeed, seems more 
fit for a jury: though I do not say that this court has not the power to entertain 
it, or that cases may not occur in which the court may find it necessary to do so. 
Nor do I say that there may not be cases in which a magistrate who is interested 
may sit: for, if all parties know that he is interested, and make no objection, 
at any rate if there be anything like a consent, or if the magistrate take no part, 
or if he take a part upon being desired to do so by all parties, in all these cases 
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it would be monstrous to say that the presence of the magistrate vitiated the 
proceedings. Here, however, there is not the smallest pretence for saying that 
there has been anything like a consent. 

A difficulty does certainly arise from the case of R. v. Monmouthshire Justices 
(1). But, on comparing the reports of that case in 8 B. & C. 187 and 2 Man. & 
Ry.K.B. 172, and looking at the account of the case in Burn’s Justice (28th Edn.), 
vol. 4, p. 919, which appears to be compiled from the two, it is clear that Lorp 
TENTERDEN was not sanctioning the voting by a magistrate in a case where he had 
an interest. It seems that the party applying for the certiorari wanted to quash the 
order of removal. The sessions, at the trial of the appeal, had made an order of 
adjournment, two magistrates having previously voted for the respondent parish and 
two for the appellants, one of the former being a rated inhabitant of the respondent 
parish. The party applying for the certiorari contended that this was, in law, a 
decision for the appellant parish, because the vote of the interested magistrate 
could not be considered as any vote; and that, consequently, the sessions had no 
power to adjourn the appeal after such a decision. They, therefore, proposed to 
quash both the order of removal, and the order of adjournment. Lorp Trnrer- 
DEN then, after protesting against a magistrate’s voting where he is interested, 
refused to quash the order of adjournment, because, as to that, the Court of 
Q@ueen’s Bench could not sit in error on a decision of the court below in a matter 
within its jurisdiction; and, as to the order of removal, there had clearly been no 
valid decision of the sessions against it, and this court could not make one. 
Therefore, neither branch of the rule which it was proposed to make on the 
orders being brought up could have been granted. But this is a very different 
thing from refusing to interfere for the purpose of preventing a decision taking 
effect in which an interested magistrate has participated. 

I have already pointed out the exception to the general rule, which I was the 
more anxious to do, because I can conceive that, if that exception were lost sight 
of, difficulties might arise, especially at sessions where the Bench consists of very 
few magistrates. But it is very advisable that no interested person should ever 
take a part in a decision without stating the fact of his being interested, and 
inquiring whether any objection be made. A case occurred in last term, respecting 
a rate, in which I stated that I had an interest: and I was then requested to keep 
my place on the Bench. We are not to be understood as interfering with such 
a practice as that. But here three magistrates have been taking a part in the 
decision without anything to show that their doing so was authorised or desired. 


PATTESON, J.—I have no doubt that what took place on the second day makes 
this an invalid decision. Nineteen magistrates were then present, the majority 
being eleven and the minority eight, and three of the eleven being interested: 
that number would have destroyed the majority. I must guard myself, however, 
by stating that I am not at present prepared to say that, in a case where one 
magistrate is interested and fifty others are not, the proceedings will necessarily 
be invalid: I cannot go that length. The magistrate interested may not recollect 
his interest, though, afterwards, the party failing may pick out the objection. 
I confess that I look with great suspicion at the general proposition that the vote 
of any interested person must necessarily vitiate the proceedings. There will be 
many cases of commissioners under Acts of Parliament, or of persons filling com- 
mon law offices, who are interested, in which great difficulty might be created by 
so peremptory a rule. I do not, however, feel that where a magistrate knows 
that he is interested, and still takes a part in the discussion, he is justified in 
saying that, because so many other magistrates were present, he could not have 
influenced the decision: I was surprised to hear that argument urged; because it 
is clear that great effect may be produced by the party being present and merely 
joining in the discussion. It was said here that the majority would have been 
the same way, even if the parties interested had not joined. That, however, 
cannot be said truly of the proceedings on the second day. The certiorari is not 
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taken away in cases where the decision itself is impeached as being invalid on the 
ground of malversation. Many attempts have lately been made—indeed there is a 
perpetual endeavour—to get rid of clauses which take away certiorari, by impugn- 
ing the jurisdiction. Such attempts we ought carefully to watch; otherwise the 
clauses would be rendered nugatory. But here, the charge being malversation, 
the certiorari is not taken away. I ought to add, on looking through these afh- 
davits, containing so much matter, and a great deal of it contradictory, that it 
must not be supposed that we mean to say that the magistrates have acted 
partially. Imputations are made upon hearsay, some of them in additional 
affidavits; and the imputations are utterly denied upon oath. I cannot approve 
of additional affidavits being filed for the purpose of making such charges on 
information and belief, where the party adducing them has had no personal know- 
ledge on the subject. 


WILLIAMS, J.—I agree with my brother Parreson that these proceedings are 
invalidated by what took place on the second day. Tor, excluding as we must, 
the supposition that there was any acquiescence in the presence of the interested 
justices (which, if neither expressed or intimated by silence, might do away with 
the objection), I consider that a court of which persons interested form a part is 
not properly constituted. Nor, indeed can I help feeling a strong opinion as to the 
point suggested by my brother Parrrson. I am strongly disposed to think that 
a court is badly constituted of which an interested person is a part, whatever may 
be the number of disinterested members. In this I am strengthened by the 
inference to be drawn from the Justices Jurisdiction Act, 1742, which seems to 
recognise the necessity of an express enactment to prevent that common law 
principle from affecting certain acts of magistrates; and the provision is confined 
to particular acts, and does not extend to the trial of appeals. At an earlier stage 
of the argument, my Lord alluded to R. v. Inhabitants of Rishton (2). I can state 
that in that case no actual objection was, at the time, made to the presence of the 
interested magistrate. It appears that the majority there would have been affected 
by the votes of those magistrates: the case, however, was not put on that footing, 
but, on Forham Tithing Wilts Case (8) and Great Charte Parish v. Kennington 
Parish (4) being cited to show that the court was improperly constituted, the rule 
was granted, and the order was quashed without resistance. That is, in one 
sense, a case only of prima facie authority, because there was no argument: but, 
as far as it goes, it seems to show strongly that a justice of the peace cannot 
take a part in any decision in which he is interested. If that be so, I must agree 
with my Lord that we cannot go into a poll of the Bench, but have only to attend 
to the question whether there was a competent court, when nothing has taken 
place which amounts to a waiver of the objection. 


WIGHTMAN, J.—I agree that these proceedings are invalid: and I come to 
that conclusion on the ground of what took place on the second day. It appears to 
me that, whether we look at the common law or the inference to be drawn from 
the Justices Jurisdiction Act, 1742, the court was improperly constituted. 

Order of sessions quashed. Rule nisi fora mandamus commanding the sessions 
to hear appeal. 
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CALDER v. HALKET 


[Privy Councrt (Lord Brougham, Parke, B., Bosanquet, J., and Dr. Lushing- 
ton), December 5, 1839, July 4, 8, December 17, 1840] 


[Reported 3 Moo.P.C.C. 28; 2 Moo. Ind. App. 293; 
4 State Tr.N.S. 481; 13 E.R. 12] 


Magistrates—Protection—Wrongful arrest—Lack of jurisdiction—Want of juris- 
diction not known to magistrate. 

The respondent, who was a provincial magistrate in India, had jurisdiction 
over all non-British subjects in his territory, but had no jurisdiction over 
British subjects save where a complaint was made against a British subject by 
a native. <A riot having occurred, the respondent ordered the arrest and 
imprisonment of the appellant, who was a British subject, no complaint by 
a native having been made against him. There was no evidence that the 
respondent knew or ought to have known that the appellant was a British 
subject. . 

By the East India Company Act, 1780, s. 24 [repealed], it was provided that 
“no action for wrong or injury shall le... against any person exercising a 
judicial office in the country courts, for any judgment, decree or order of the 
ead Coutts, «. 

In an action against the respondent for trespass, 

Held: (i) the effect of the above section was to place judges of the native 
courts in India on the same footing as those of English courts of similar juris- 
diction, protecting them from actions for things done within their jurisdiction, 
though erroneously or irregularly, but leaving them lable for things done 
wholly without jurisdiction; (11) it was well settled that a judge of a court 
of record in England with limited jurisdiction, or a justice of the peace acting 
judicially with a special and limited authority was not liable to an action of 
trespass for acting without jurisdiction unless he had the knowledge, or means 
of knowledge of which he ought to have availed himself, of that which consti- 
tuted the defect of jurisdiction; (iii) there being no evidence that. the respon- 
dent knew or ought to have known that the appellant was a British subject, 
the action against him would be dismissed. 


' Notes. Section 24 of the East India Company Act, 1780, and the East India 
Company Act, 1813, were repealed by the Government of India Act, 1915, s. 1380, 
Sched. 4. 

Considered: Kemp v. Neville. (1861), 10 C.B.N.S, 523. Apphed: Pease _~. 
Chaytor (1868), 8 B. & 8. 620; Palmer v. Crone, [1927] 1 K.B. 804. Referred to: 
Ryalls v. R. (1849), 18 L.J.M.C. 69; fh. v. Williams, etc., Montgomeryshire Justices 
(1866), 15 L.T. 290; Sinclair v. Broughton and Government of India (1882), 47 L.T. 
170; Smith v. East Elloe R.D.C., [1956] 1 All E.R. 855. 

As to judicial privilege and protection of Justices, see 30 Hausspury’s Laws (8rd 
Edn.) 706-716; as to responsibility of Commonwealth judges, see 5 Hatspury’s 
Laws (3rd Edn.) 669-671; and for cases see 38 Dicerst (Repl.) 88, 89. 

Jases referred to: 

(1) Taafe v. Downes (1818), 3 Moo.P.C.C. 36, n.; 18 E.R. 15; 88 Digest (Repl.) 
Gi, seer. 

(2) Gwinne v. Poole (1692), 2 Lut. 935, 1560; 125 E.R. 522, 858; 388 Digest 
(Repl.) 87, 608. 

(3) Moravia v. Sloper (1737), Willes, 80; 2 Com. 574; 125 E.R. 1039; 388 Digest 
(Repl.) 66, 417. 

(4) Pike v. Carter (1825), 3 Bing. 78; 10 Moore, C.P. 376; 4 Dow. & Ry.M.C. 
145; 3 L.J.0.8.C.P. 169; 130 E.R. 443; 38 Digest (Repl.) 98, 717. 

(5) Lowther v. Earl of Radnor (1806), 8 East, 113; 108 E.R. 287; 88 Digest 


(Repl.) 98, 716. 
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A Also referred to in argument: 
Bushell’s Case (1674), 1 Mod. Rep. 119; 86 E.R. 777; sub nom. Bushel v. 
Starling, 8 Keb. 822; 88 Digest (Repl.) 84, 579. 
Hamond v. Howell (1677), 1 Mod. Rep. 184; 86 E.R. 816; 388 Digest (Repl.) 82, 
563. | 
Miller v. Seare (1777), 2 Wm. Bl. 1141; 96 E.R. 673; 88 Digest (Repl.) 88, 624. 
B Dicas v. Lord Brougham (1833), 6 C. & P. 249; 3 State Tr.N.S. 569; 1 Mood. & 
R. 809; 38 Digest (Repl.) 84, 575. 
Mostyn v. Fabrigas (1775), 1 Cowp. 161; 98 E.R. 1021; sub nom. Fabrigas v. 
Mostyn, 20 State Tr. 81, 226; 38 Digest (Repl.) 84, 573 
Groenvelt v. Burwell (1700), as reported in 1 Salk. 396; 1 Com. 76; Carth. 491; 
Holt, K.B. 184; 1 Ld. Raym. 454; 91 E.R. 3438; sub nom. Grenville v. 


C Physicians College, 12 Mod. Rep. 386; 88 Digest (Repl.) 85, 598 
Beardmore v. Carrington (1764), 2 Wils. 244; 95 E.R. 790; 17 Digest (Repl.) 
189, 857. 


Burdett v. Abbot, Burdett v. Colman (1811), 14 East, 1; affirmed (1812), 4 Taunt. 
401, Ex. Ch.; affirmed (1817), 5 Dow. 165; 3 E.R. 1289; 38 Digest (Repl.) 
57, 313. 
D_—_Beaurain v. Scott (1813), 8 Camp. 388; 170 E.R. 1420, N.P.; 88 Digest (Repl.) 
88, 625. 
Tate v. Chambers (1884), 3 Nev. & M.K.B. 528; 2 Nev. & M.M.C. 302; 
2 L.J.M.C. 88; 37 Digest (Repl.) 27, 210. 


Appeal by John Calder from a decision of the Supreme Court of Judicature at 
FE Fort William dismissing his action against the respondent for trespass claiming 
to recover damages for the arrest and false imprisonment of the appellant, by the 
respondent, in his character of judge and magistrate of the Foujdarry (criminal) 
Court of the Zillah of Nuddeah, in Bengal. 
The appellant was the manager of a factory at Bayadangah, in the same Zillah, 
belonging to Mr. David Andrews. Both the appellant and respondent were 
F European British-born subjects. On July 29, 1834, an affray took place in a 
village called Dutt Boahleah, within the Zillah of Nuddeah. On the following 
day, the police Darogah of the adjoining Thanah (police station) of Hanskolly, 
within which the village of Boahleah is situate, reported the particulars of the 
riot to the respondent, as acting magistrate of the Foujdarry Court of the Zillah 
of Nuddeah, and transmitted the depositions of the wounded persons, as well as 
G some of the witnesses of the affray. The respondent, Mr. Halket, being of 
opinion that the appellant was concerned in the riot, directed a robocarree (or 
order of instructions for the mode of proceeding in the case) of the Foujdarry 
Court at Kishnaghur, to be made and passed, by which is was ordered (among 
other things) that a perwannah should be written and directed to the Darogah, for 
the apprehension of Mr. Calder. The robocarree was signed by the respondent, 
FT and a perwannah was accordingly issued on the same day, and delivered to the 
Darogah of the Thanah of Hanskolly. Under the authority of which, the appel- 
Jant was detained, and kept under surveillance of two Burhurdanzes (matchlock- 
men), within the boundaries of Mr. Andrews’s factory. The appellant was ulti- 
mately brought before Mr. Halket, the respondent, as acting judge of the Foujdarry 
Court at Kishnaghur, and after some days’ investigation, admitted to bail; and 
J was eventually bound by recognisance, to appear when called upon. The greater 
part of the other prisoners charged with being concerned in the riot, were con- 
victed, and sentenced to different periods of imprisonment; but no further pro- 
ceedings were taken against Mr. Calder. On Mar. 6, in the following year, 1835, 
Mr. Calder commenced an action of trespass, in the Supreme Court at Calcutta, 
against Mr. Halket, for assault and false imprisonment. The declaration contained 
three counts. The first alleged that the respondent assaulted and imprisoned the 
appellant for thirty-four days, at Bayadangah. The second, that the respondent 
had laid hold of the appellant, and compelled him to go from a house in Bayadangah 
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to a place called Poolia, and from Poolia back to Bayadangah, and then to Kish- 
naghur, and there imprisoned him for twenty-five days. The third count alleged 
that the respondent had assaulted and imprisoned the appellant at Kishnaghur, for 
thirty-four days. The respondent pleaded the general issue; and also six special 
pleas, justifying the said several arrests and imprisonments, as done by him as 
magistrate of the district of Nuddeah, in the province of Bengal, and of the 
criminal court of the same district. The appellant joined issue upon the first plea, 
and replied de injuria to the six special pleas upon which issue was joined. 

The cause came on for trial before the Supreme Court, on July 23, 1835, when 
several witnesses were examined on both sides, and a verdict was given for the 
appellant, on all the issues joined in the action, with damages to the amount of 
five hundred sicca rupees, but with liberty for the respondent to move that the 
verdict should be set aside and a nonsuit, or verdict for the respondent, entered 
instead thereof, upon three several points reserved, viz., (i) that there was no 
proof of the arrest of the appellant by the respondent’s order; (ii) that under the 
provisions of the East India Company Act, 1780, s. 24, and the East India 
Company Act, 1813, s. 105, and the Bengal Regulations in force in the Presidency, 
the respondent was not liable to the Supreme Court in an action for damages; the 
acts proved appearing in evidence to have been acts done by him as magistrate 
of the provincial court of Kishnaghur; and, (iii) that under the general issue a 
sufficient justification was proved. A rule nisi to that effect was granted on 
Nov. 2, 1885. 

On Nov. 24, 1835, the several points reserved were argued before the Supreme 
Court, who were of opinion, that the arrest having taken place under the seal of 
the Foujdarry Court, and the appellant being a British-born subject, and not 
amenable to the jurisdiction of the Foujdarry Court of the Zillah, the respondent 
had failed to support his special pleas. They were however of opinion that under 
the general issue, the respondent was entitled to avail himself of the protection 
of s. 24 of the East India Company Act, 1780, which precluded the Supreme Court 
from holding jurisdiction in the action against the respondent, and accordingly 
adjudged that the verdict should be entered for the respondent on the general 


issue, with costs, and costs of motion. From this judgment the appellant appealed ~ 


to Her Majesty in Council. 

The East India Company Act, 1813, s. 105, gave provincial magistrates jurisdic- 
tion over British subjects in case of assault or trespass committed by British 
subjects on natives in India where a complaint was made by the person against 
whom the offence was committed; and in the event of conviction, the magistrate 
was empowered to impose a fine, and imprisonment if the fine was not paid. 


M. D. Hill, Q.C., and C. Buller for the appellant. 
Sergeant Spankie, Sir William Follett, Q.C., and Greenwood for the respondent. 





Dec. 17, 1840. PARKE, B.—The material question in this case is whether the 
respondent, being a judge of the Foujdarry Court of the Zillah of Nuddeah, was, 
in that character, entitled to the protection of the East India Company Act, 1780, 
s. 24, for issuing his order, or perwannah, and for what was done in obedience 
to it. This section is as follows: 


‘‘And whereas it is reasonable to render the provincial magistrates, as well 
natives as British subjects, more safe in the execution of their office, be it 
enacted, That no action for wrong or injury, shall lie in the Supreme Court, 
against any person whatsoever, exercising a judicial office in the country 
courts, for any judgment, decree, or order of the said court, nor against any 
person for any act done by or in virtue of the order of the said court.”’ 


Three meanings may be attributed to this clause. First, it may mean that no 
action should lie against one exercising a judicial office, in the county courts, 
for any judgment, decree, or order of the court, whether in a matter in which the 
court had a jurisdiction or not, or whether the judge wilfully and knowingly gave 
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judgment or made an order in the matter out of his jurisdiction or not; so that the 
fact of the existence of a judgment, decree, or order, should preclude all inquiry. 
Secondly, it may mean to protect the judge only where he gives judgment, or 
makes an order, in the bona fide exercise of his office, and under the belief of 
his having jurisdiction, though he may not. Thirdly, the object may have been to 
put the judges of the native courts on the footing of judges of the superior courts 
of record, or courts having similar jurisdiction to the native courts here, protecting 
them from actions for things done within their jurisdiction, though erroneously 
or irregularly done, but leaving them liable for things done wholly without 
jurisdiction. 

It seems to us, that the first of these constructions is inadmissible. It never 
could have been intended to give such unlimited power to the judges of the native 
courts, and reason points out that the general words of the clause must be qualified 
in the manner stated in one of the two latter modes of construction. We think 
that the third is the right mode, and that the true meaning of the section in question 
was to put the judges of native courts of justice on the same footing as those of English 
courts of similar jurisdiction. There seems no reason why they should be more or less 
protected than English judges of general or limited jurisdiction, under the like 
circumstances. To give them an exemption from liability, when acting bona fide 
in cases in which they had, though mistakenly, acted without jurisdiction, would 
be to place them on a better footing than English judges or magistrates, and to 
leave the injured individual wholly without civil remedy; for English judges, when 
they act wholly without jurisdiction, whether they may suppose they had it or 
not, have no privilege; and the justices of the peace, whether acting as such, or 
in their judicial character, in cases of summary conviction, have no other than 
that of having notice of action, a limitation of time for bringing it, a restriction 
as to venue, the power of tendering amends, and of pleading the general issue, 
with certain advantages as to costs. This construction is that contended for by 
the appellant, and to that extent we think that the appellant is right. But in 
applying that rule to the facts in evidence in the present case, we think that 
enough does not appear to make the respondent a trespasser. We must consider 
the respondent as being in the same situation as a criminal judge in this country, 
with the qualification, that he had no jurisdiction over one particular class, viz., 
the EKuropean-born subjects of the British Crown; and the question is whether he 
is liable to an action of trespass, for causing the appellant to be arrested, he being, 
in reality, exempt from his jurisdiction. If the particular character of the appellant 
be not taken into consideration, and if the case be treated as if he had been a 
native subject, there is no doubt that the respondent would have been protected; 
for it is not merely in respect of acts in court, acts sedente curia, that an English 
judge has an immunity, but in respect of all acts of a judicial nature, as was 
decided in Taafe v. Downes (1); and an order under the seal of the Foujdarry 
Court, to bring a native into that court, to be there dealt with on a criminal 
charge, is an act of a judicial nature, and whether there was any irregularity 
or error in it, or not, would be dispunishable by ordinary process at law. But the 
protection would clearly not extend to a judicial act, done wholly without juris- 
diction; and it is contended, that this order, with reference to a British-born 
person, is altogether without jurisdiction, because such person was not answerable 
to the general jurisdiction of the court; and the special jurisdiction given by East 
India Company Act, 1813, s. 105, did not warrant the mode of proceeding in this 
case, there being no information or complaint by a native; nor did that section of 

the statute authorise imprisonment in the first instance. 

The answer to the objection to the respondent’s jurisdiction, founded on the 
European character of the appellant, is that it does not appear distinctly in the 
evidence, upon which alone we are to act, whatever our suspicions may be, that 
the respondent knew, or had such information, as that he ought to have known 
of that fact; and it is well settled that a judge of a court of record in England, with 
limited jurisdiction, or a justice of the peace, acting judicially, with a special and 
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limited authority, is not liable to an action of trespass for acting without juris- 
diction, unless he had the knowledge or means of knowledge of which he ought 
to have availed himself, of that which constitutes the defect of jurisdiction. Thus 
in the elaborate judgment of PowrLn, B., in Gwinne v. Poole (2), it is laid down, 
that a judge of a court of record in a borough was not responsible, as a trespasser, 
unless he was cognisant that the cause of action arose out of the jurisdiction, 
or at least, that he might have been cognisant, but for his own fault; which last 
proposition Powe.., B., illustrates by a reference to the case of the Marshalsea 
Court, which had jurisdiction only in certain cases where the king’s servants were 
parties, who being all enrolled, the judge ought to have had a copy of the enrol- 
ment, and so would have known the character of the parties. It is true, says 
Powe, B. (speaking of the case of a borough court), that the cause of action does 
not arise within the jurisdiction of the court, as it ought to do, but as the judge 
cannot know that, except by the plaintiff or defendant, until he knows it, the rule 
shall be in this case, as in others, ‘‘ignorantia facti excusat.’’ Powe, B., lays 
down the same rule as to a party; but his opinion in that respect is disapproved 
of by Wites, C.J., in Moravia v. Sloper (8), but not so far as it relates to a judge 
or officer. The like rule has been followed, in the case of magistrates acting 
under the special powers of Acts of Parliament, who are not liable as trespassers, 
if they have jurisdiction to inquire into the facts stated before them, and nothing 
appears on one side or the other to show their want of jurisdiction: Pike v. Carter 
(4); Lowther v. Earl of Radnor (5). It is clear, therefore, that a judge is not liable 
in trespass for want of jurisdiction, unless he knew, or ought to have known, of 
the defect, and it lies on the plaintiff, in every such case, to prove that fact. 

In the case now under consideration, it does not appear from the evidence 
in the case, that the respondent was at any time informed of the European 
character of the appellant, or knew it before, or had such information as to make 
it incumbent on him to ascertain that fact. The point, therefore, which is con- 
tended for by the appellant, does not arise; and it is unnecessary to determine, 
whether, if distinct notice had been given by the appellant to the respondent, or 
proof brought forward that the respondent was well acquainted with the fact of his 
being British-born, the respondent would have been protected in this case, as 
being in the nature of a judge of record, acting irregularly within his general 
jurisdiction, or liable to an action of trespass, as acting by virtue of a special 
and limited authority, given by the statute, which was not comphed with, and, 
therefore, altogether without jurisdiction. The only doubt their Lordships have 
had in the consideration of this case, is whether the evidence was sufficient to 
show that the respondent knew or ought to have known, that the appellant was a 
British-born subject. They have had none, that it was competent for the 
respondent to give his defence in evidence, under the general issue, by force of 
the Criminal Jurisdiction Act, 1802, s. 6, if not at common law. 


Appeal dismissed. 
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LEUCKHART v. COOPER AND ANOTHER 


[Court or Common Preas (Tindal, C.J., and other judges), June 13, 1836] 


[Reported 3 Bing.N.C. 99; 2 Hodg. 150; 3 Scott, 521; 
6 L.J.C.P. 181; 182 E.R. 347] 


Custom—Reasonableness—Warehousekeeper’s lien—Goods liable to debt of factor 
to warehousekeeper for charges due on goods of third persons previously 
ancurred—Prejudice to foreign trade. 

An ancient custom entitled public warehousekeepers in London to a general 
lien on all goods from time to time housed in their warehouses for and in 
the name of the merchants or other persons by whom such warehousekeepers 
were employed for all money or any balance due from such merchants or 
other persons to the warehousekeepers for expenses incurred by them in 
respect of goods consigned from abroad. 

Held: under the custom the goods of a foreign merchant consigned for sale to 
a London factor and placed by him with a warehousekeeper for safe custody 
would be liable for a private debt of the factor for expenses incurred in 
respect of other goods of third persons formerly in the factor’s hands for 
charges contracted on such goods at any antecedent time, and in those 
circumstances the custom was prejudicial to foreign trade, and so unreasonable, 
unjust, and bad in law. 


Notes. The statute 6 Geo. 4, c. 94 (Factors, 1825) has been repealed by s. 14 
and Schedule of the Factors Act, 1889 (1 Hauspury’s Statutes (2nd Edn.) 35, 36). 

Considered: Dresser v. Bosanquet (1862), 82 L.J.Q.B. 57. Referred to: Kalten- 
bach v. Lewis (1888), 24 Ch.D. 54; Re Catford, Ex parte Carr v. Ford and Canning 
(1894), 48 W.R. 159. 

As to when custom is reasonable, see 11 Hauspury’s Laws (8rd Edn.) 162 et seq.; 
and for cases see 17 Dicrsr (Repl.) 30 et seq. As to general lien by custom or 
usage, see 24 Hatsspury’s Laws (8rd Edn.) 149 et seq.; and for cases see 82 Diarsr 
(Repl.) 278 et seq. 


Cases referred to: 
(1) Oppenheim v. Russell (1802), 3 Bos. & P. 42; 127 E.R. 24; 82 Digest 
(Repl.) 283, 299. 
(2) Wright v. Snell (1822), 5 B. & Ald. 850; 106 I.R. 1219; 82 Digest (Repl.) 
284, 304. 
(3) George v. Clagett (1797), 7 Term Rep. 359; Peake, Add. Cas. 181; 2 Esp. 
557; 101 E.R. 1019; 1 Digest (Repl.) 668, 2318. 


Also referred to in argument: 

Naylor v. Mangles (1794), 1 Esp. 109, N.P.; 82 Digest (Repl.) 280, 274. 

Spears v. Hartly (1800), 8 Esp. 81, N.P.; 82 Digest (Kepl.) 277, 228. 

Stephen v. Costor (1763), 3 Burr. 1408; 1 Wm. Bl. 418, 423; 97 E.R. 899 ; 
3 Digest (Repl.) 79, 167. 

Rushforth v. Hadfield (1806), 7 East, 224; 3 Smith, K.B. 221; 103 E.R. 86; 82 
Digest (Repl.) 281, 281. : 

Butler v. Woolcott (1805), 2 Bos. & P.N.R. 64; 127 E.R. 546; 17 Digest (Repl.) 
59, 660. 

Holderness v. Collinson (1827), 7 B. & C. 212; 1 Man. & Ry.K.B. 55; 6 
L.J.0.8.K.B. 17; 108 E.R. 702; 82 Digest (Repl.) 281, 277. 

Richardson v. Goss (1802), 3 Bos. & P. 119; 127 E.R. 65; 32 Digest (Repl.) 
Dd 9 C2 

Hiz v. Gardiner (1614), 2 Bulst. 195; 80 E.R. 1062; 17 Digest (Repl.) 12, 100. 

Aspinall v. Pickford (1800), 3 Bos. & P. 44, n.; 127 E.R. 26; 8 Digest (Repl.) 162, 
1042. 
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Foster v. Pearson, Stephens v. Foster (1835), 1 Cr.M. & R. 849; 5 Tyr. 255; 
41L.J.Ex. 120; 149 E.R. 1824; 1 Digest (Repl.) 825, 120. 

Haynes v. Foster (1883), 2 Cr. & M. 287; 4 Tyr. 65; 3 L.J.Ex. 158; 149 E.R. 
748; 1 Digest (Repl.) 399, 597. , 

Maanss v. Henderson (1801), 1 East, 335; 102 E.R. 180; 29 Digest (Repl.) 106, 
520. 


Rule Nisi obtained by the plaintiff to enter judgment non obstante veredicto 
in an action of trover for sundry bales of wool, on the ground that the custom 
relied on by the defendants was unreasonable and could not be supported in law. 

The plaintiff was a foreign merchant and the defendants were warehousemen 
who had received the wool from one Heilbron as factor for the plaintiff. The defen- 
dants justified retaining eleven bales of wool, part of the quantity claimed in the 
action, under the plea that they were public warehousekeepers carrying on their 
trade in the city of London and from time immemorial such public warehouse- 
keepers trading in the city of London were entitled by custom to a general lien 
on all the goods from time to time housed in their warehouses for and in the 
name of the merchants or other persons by whom such public warehousekeepers 
were employed, for all money or any balance due from such merchants or other 
persons in respect of advances or expenses incurred for duties, customs charges, 
etc., on goods consigned from abroad, when required to do so by such merchants 
or other persons; that between Jan. 1, 1833, and Oct. 10, 1834, Heilbron had on 
several occasions housed goods with the defendants and requested them to pay the 
duties which they did to the amount of £2,000 of which £1,030 13s. 5d. remained 
due; that the plaintiff sent bills of lading to Heilbron deliverable by consent to 
order enabling Heilbron to hold himself out as the true owner and believing him 
to be the true owner the defendants had retained the eleven bales by way of 
general lien for the £1,030 13s. 5d. due from Heilbron. 

A verdict was found for the defendants on this plea and the plaintiff obtained 
a rule nisi to enter judgment non obstante veredicto. 


Cresswell and R. V. Richards for the defendants, showed cause against the rule. 
Serjeant Atcherley and W. H. Watson for the plaintiff, supported the rule. 


Cur. adv. vult. 


June 13, 1886. TINDAL, C.J., delivered the following judgment of the court.— 
The jury having found a verdict in this case for the defendants, upon the issue 
raised upon the second plea, the plaintiff has moved for judgment non obstante 
veredicto. The question, therefore, is whether the custom stated in that plea 
is a custom that can be supported in law. 

The plea justified the retaining and holding of eleven bales of wool, parcel of the 
quantity claimed in the declaration, under an ancient custom from time imme- 
morial used in the trade of public warehousekeepers in the city of London, for all 
such public warehousekeepers to have and be entitled to a general lien upon all 
goods from time to time housed or remaining in their warehouses, for and in the 
name of the merchants or other persons by whom such public warehousekeepers 
are retained or employed, for all moneys, or any balance thereof, due from such 
merchants or other persons to such public warehousekeepers, for or on account of 
advances or expenses which such public warehousekeepers should have made: or 
been put to, in or about the paying of duties, or of customs on goods consigned 
to them from abroad, or the payment of freight and other charges for the 
conveyance of such goods to the port of London, or the entering, landing, and 
warehousing such goods. So that the general lien claimed is not confined to goods 
the property of the person who employed or retained the warehousekeeper, but 
extends to all goods which are put by him in his own name into the hands of the 
warehousekeeper, whether his property or not. The custom set up in the plea, 
if supportable, would make the goods of a foreign merchant, which have been 
consigned to a London factor for sale and by him put into the warehouse of the 
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warehousekeeper for safe custody, liable to a private debt of the factor for expenses 
incurred in respect of other goods of third persons which had been in his hands at 
former times, for charges contracted upon such goods during any antecedent 
period of time, and that, to an unlimited extent. It appears to us that such a 
custom is at once unreasonable and unjust, and, therefore, bad in law. It is a 
custom which is obviously prejudicial, in a direct manner, and in a very high 
degree, to foreign trade, for no foreign merchant would be content to consign 
his goods to this country for sale, if they could be made liable, while warehoused 
for the purpose of custody, to satisfy a debt already due from the factor to the 
warehousekeeper in respect of other goods. No authority whatever has been cited 
in support of this custom; and as far as any analogy can be drawn from decided 
cases, it is against its validity. 

Oppenheim v. Russell (1) establishes the principle, that, although a common 
carrier may have acquired by usage or special agreement a lien for a general 
balance of account between him and a consignee this lien shall not affect the right 
of the consignor to stop in transitu: that is, in effect, that this right of general 
lien shall not operate upon or against the rights of third persons. The doctrine laid 
down in Wright v. Snell (2) bears still more closely upon the point now under 
discussion; a general lien being held not sustainable by a carrier against the true 
owner of the goods for the general balance due from the factor to whom the goods 
were consigned for sale. That case, in effect, decides the present; for no sound 
distinction can be taken in this respect between a public warehousekeeper and a 
public carrier, except, indeed, that the latter stands in a position more favoured 
by the law in respect to lien than the former; the carrier being obliged by law to 
receive and carry the goods, whilst the warehousekeeper’s claim arises out of a 
voluntary contract. The present case appears to us to differ from that of George v. 
Clagett (3), principally relied on by the defendants. In that case the owner put 
his goods into the hands of his factor to sell as his own; the factor sold them as 
his own, and the defendant had no knowledge that the factor was not the real 
owner of the goods: in such case the set-off of the debt due from the factor to the 
purchaser followed as a necessary consequence from the sale by him as of his 
own goods. But in this case there was no sale by the factor; but the proposition 
contended for is that the goods became, by the operation of the custom, pledged 
for the factor’s debt, though the factor was not authorised by law so to pledge 
them directly. Although the factor may now, under some circumstances, pledge, 
the facts of the present case do not bring it within the operation of the statute 
6 Geo. 4, c. 94 (Factors, 1825). 

It is unnecessary, as a further objection to the custom set up by this plea, 
to observe that it is pleaded so largely as to comprehend all goods put into the 
hands of a warehousekeeper by a factor in his own name, whether or not the 
warehousekeeper has knowledge or notice that they are not the property of the 
factor, but of the foreign merchants. But, without relying on this objection, we 
think the custom unreasonable, and, therefore, bad upon the more general ground 


above stated, and, therefore, give our judgment for the plaintiff, non obstante 
veredicto. 


Judgment for plaintiff accordingly. 
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WELCOME v. UPTON 


[Court or Excurgurer (Lord Abinger, C.B., Parke, Alderson and Gurney, BB.), 
April 24, 1840] | 


[Reported 6 M. & W. 536; 9 L.J.Ex. 154; 151 E.R. 524] 


Commons—Pasture—Prescriptive right for nearly one hundred years to pasture 
cattle on field—Encroachments on part of field during previous twenty years 
where cattle not pasturing—Right of owner to pasture. 

To an action of trespass for taking the plaintiff’s cattle in an open field and 
impounding them, the defendant pleaded, first, that T.B. and his ancestors had 
been immemorially used and accustomed to have, for themselves and their heirs 
and assigns, the sole and several pasturage in 217 acres of the field, in gross, for all 
his and their cattle from Sept. 4 to April 5; that T.B., in 1755, by indenture, 
granted the pasturage to S.B., his heirs and assigns for ever; that J.B. (who 
claimed by descent from S.B.) in 1836 demised the pasturage to the defendant, 
who seized the plaintiff’s cattle because they were depasturing on the 217 acres. 
The second plea alleged a right of sole pasturage, in gross, for thirty years 
before the commencement of the suit in J.B. and his ancestors, and a demise 
from him to the defendant. The replication traversed the right of T.B. as 
alleged in the first plea, and the enjoyment of J.B. as of right without inter- 
ruption for thirty years as alleged in the second plea. It appeared in evidence, 
that within the previous twenty years, encroachments had been made by build- 
ings and enclosures on the 217 acres, and that above thirty acres had thus been 
appropriated, but no encroachments had been made on that part of the 217 
acres on which the alleged trespass was committed. 

Held: (i) those interruptions, being so recent, did not disprove the right of 
T.B. to the pasturage in 1755, as alleged in the first plea; and, not having 
been made on that part of the land where the plaintiff’s cattle were depasturing, 
they were not conclusive evidence of an interruption of the enjoyment of that 
part by J.B., as alleged in the second plea; (ii) the right of pasturage alleged 
in the pleas was capable of being granted away, and did not necessarily 
descend to the heir of the grantor. 


Notes. Considered: Davies v. Williams (1851), 16 Q.B. 546; Mounsey v. Ismay 
(1865), 83 H. & C. 486. Referred to: Saunders v. Latcham (1855), 4 W.R. 97; 
Bailey v. Stephens (1862), 12 C.B.N.S. 91; Shuttleworth v. Le Fleming (1865), 
19 C.B.N.S. 687. 

As to common of pasture, see 5 Hatspury’s Laws (8rd Edn.) 309 et seq.; and 
for cases see 11 Dicrst (Repl.) 13 et seq. 


Cases referred to: 

(1) North v. Cox (1668), 1 Lev. 258; Vaugh. 251; 83 E.R. 394; 11 Digest (Repl.) 
14, 145. 

(2) Hoskins v. Robins (1671), 2 Keb. 842; Poll. 18; 2 Saund. 319; 1 Vent. 123, 
168; 84 E.R. 5383; sub nom. Roberts v. Hoskins, 2 Keb. 757; sub nom. 
Hopkins v. Robinson, 2 Lev. 2; 1 Mod. Rep. 74; 11 Digest (Repl.) 14, 140. 

(3) Potter v. North (1669), 1 Lev. 268; 2 Keb. 513, 517; 1 Saund. 346; 1 Vent. 
8838; 88 E.R. 400; 11 Digest (Repl.) 14, 146. 


Also referred to in argument : 


Ford v. Lord Grey (1703), 6 Mod. Rep. 44; 1 Salk. 285; 87 E.R. 807; 32 Digest 


(Repl.) 531, 1285. 
Weekly v. Wildman (1698), 1 Ld. Raym. 405; 91 E.R. 1169; 11 Digest (Repl.) 
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Motion for new trial. 
In an action of trespass for taking and seizing the plaintiff’s cattle, horses and 


= 


Ex.] WELCOME v. UPTON . 315 


cows, then depasturing in a certain open field called ‘‘Port and Guilton Field,”’ 
and impounding the same, the defendant pleaded, first, that before and at the 
time of making the indenture hereinafter mentioned, Thomas Brereton, and all 
his ancestors whose heir he then was, from time immemorial had, and every of 
them had been used and accustomed to have, the sole and several herbage and 
pasturage of and in 217 acres of and in Port and Guilton Field, in gross, for all 
manner of his and their cattle to feed and depasture thereon from Sept. 4 in 
each and every year until April 5 next following; that Thomas Brereton, on 
April 19, 1755, by indenture made between him and Samuel Billingsley, granted 
to Samuel Billingsley the sole and several herbage and pasturage of and in the 
217 acres in Port and Guilton Field, to have and to hold the sole and several 
herbage unto Samuel Billingsley, his heirs and assigns for ever. The plea then 
stated the vesting of the right to the herbage and pasturage on Jan. 1, 1826, in 
J. R. F. Billingsley, and that he demised the same on Mar. 1, 1836, to the defen- 
dant; and justified the seizing and impounding the plaintiff’s cattle on the ground 
of their being on and depasturing the land in question. The defendant pleaded, 
secondly, that for thirty years before the commencement of this suit, J. R. F. 
Billingsley and his ancestors had enjoyed as of right, without interruption, for 
himself and themselves, his and their heirs and assigns, the sole and several 
herbage of the field, in gross, for all manner of his and their cattle to depasture 
on from Sept. 4 in each year to April 5 following. The plea then stated a demise 
by J. R. F. Billingsley of the herbage in question to the defendant, and a justi- 
fication of the alleged trespass, in the same terms as in the former plea. The 
plaintiff, in replication to the first plea, pleaded that the defendant of his own 
wrong seized and impounded the cattle. The replication to the second plea was 
that for and during the full period of thirty years next before the commencement 
of this suit, J. R. I. Billingsley and his ancestors had not enjoyed as of right 
without interruption for himself and themselves, and his and their heirs and 
assigns, the sole and several herbage and pasturage of and in the 217 acres 
of and in the field, in gross, for all manner of his and their cattle to feed and 
depasture thereon. 

At the trial before Lirrntepaue, J., the defendant gave in evidence in support of 
his pleas the conveyance of the right of pasturage in 1755, from Thomas Brereton 
to Samuel Billingsley. He then tendered in evidence a deed-poll dated Oct. 28, 
1800, made by a descendant of Samuel Billingsley relating to the right of pasturage 
in question, in order to prove, by its recitals, the marriages, deaths and survivor- 
ships of the descendants of Samuel Billingsley; and also a lease dated in 1800, 
and an agreement in 1817, by which certain members of the family of Billingsley 
had let the pasturage to one James Upton. It was objected for the plaintiff, first, 
that the recitals in the deed-poll were no evidence against the plaintiff who was 
not party or privy to the deed; and, secondly, that the lease and agreement were 
not admissible, inasmuch as they did not prove any seisin of or user by Thomas 
Brereton. The trial judge thought all these documents admissible, and they were 
accordingly received. It appeared in the course of the evidence that from 1818 
down to the present time, various encroachments, by buildings and enclosures, had 
been made on the 217 acres of land mentioned in the pleadings, and that above 
thirty acres of it had thus been appropriated by different parties; but no such 
encroachment had been made on that portion of the open field on which the alleged 
trespass was committed. It was contended for the plaintiff that those acts of 
interruption negatived the right of Brereton to the pasturage of the 217 acres, and 
showed that he and those who claimed under him had not enjoyed an uninterrupted 
user of it. The trial judge, in summing-up, stated his opinion that the interrup- 
tions proved were not such as to defeat the right alleged in the second plea; and 
that, as they had taken place only within the last twenty years, they could not 
affect the right of Brereton as alleged in the first plea. The jury found for the 
defendant. 

Platt moved for a new trial. 
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LORD ABINGER, C.B.—I am of opinion that the plaintiff is not entitled to A 
judgment non obstante veredicto. I think that the interest of Thomas Brereton 
in the sole and several pasturage was capable of transfer. Instances of sole 
pasturage are to be found in the South Downs in Sussex and they are frequently 
transferred in gross; it is the same with the cattlegates in the north of England, 
although some have thought that the owners of them are tenants in common of the 
soil. Here there is proved to exist a sole and separate right of pasturage which B 
may be assigned as a valuable interest. It must be exercised according to the 
ordinary rules of property, no authority being shown for its being exempted from 
them. The plea of prescription was proved; the immemorial right of pasturage 
was shown to have been in Thomas Brereton, and was assigned by him to 
Billingsley through whom the defendant claimed it. As to the interruptions to the 
enjoyment, they were of modern date, and could not affect the right of Brereton. C 


PARKE, B.—It appears to me that there has been no miscarriage at the trial 
with respect to the evidence. The question on the first issue is whether Thomas 
Brereton and his ancestors were entitled in 1755 to the sole and separate herbage 
of the field in question. It was evidence to prove that issue that parties claiming 
under him had exercised acts of ownership with respect to it. It was certainly Jj 
evidence of a seisin in fee in Thomas Brereton that parties afterwards coming in 
under him enjoyed the right in the same manner in which he claimed to enjoy it. 
The next objection is that the deed-poll ought not to have been admitted in 
evidence. The only object of its production was to prove relationship; it came 
from the proper repository, and was rightly received for the purpose of connecting 
the parties named in it with the present claimant of the right. As to the interrup- wR 
tions, the learned judge was correct in saying that, if Thomas Brereton had a right 
to the sole pasturage in 1755, his right could not be defeated by interruptions 
which commenced long afterwards. If the only question in this case had been 
whether a right of common in gross be within the Prescription Act, 1832, s. 5, 
we should probably have granted a rule for the purpose of giving that question 
further consideration, although we might be disposed to think that the present # 
case is within the equity of the statute. But if the first plea be good, the determina- 
tion of that question becomes immaterial. The first plea claims a prescriptive 
right in Thomas Brereton and his ancestors, and in his and their heirs and assigns, 
of sole and several pasturage in the close in question. That plea is good. It is 
laid down in Co. Lirr. 122, that a party may prescribe to take the sole and several 
herbage; and, although this was doubted in North v. Cox (1), it was afterwards @ 
established as law by Hoskins v. Robins (2), and Potter v. North (8). The word 
‘fassions,’’ in the plea, may be rejected as insensible. The remaining question is 
whether a party who has such a right as this may grant it away from his heirs. 

I think that there can be no doubt that he is not bound to use it by himself and 
his descendants only, and that the parties are equally entitled to it, whether they 
claim under him by deed or by descent. H 


ALDERSON, B., and GURNEY, B., concurred. 
Rule refused. 


A 


B 
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BILL v. CURETON 


[Rotts Court (Sir Charles Pepys, M.R.), February 21, March 4, 1835] 
[Reported 2 My. & K. 508; 4L.J.Ch. 98; 89 E.R. 1036] 


Settlement—Voluntary settlement—Personalty—Limitations as on marriage—No 
marriage in contemplation—Power of settlor to revoke—Position of purchaser 
of settlor’s interest in no better position. 

A single woman not at the time contemplating marriage executed a deed 
dated Aug. 14, 1827, by which she transferred a sum of stock to which she 
was absolutely entitled to trustees on trust to pay the dividends to her until 
she should marry, and after her marriage to her separate use for her life, 
and after her decease to her husband for life or until he should become 
bankrupt, and then to hold on trust for her children, and, if no child, for such 
person as she should by deed or will appoint, and in default of appointment 
on trust for her next-of-kin. The settlor filed a bill to set aside the settle- 
ment and joined as co-plaintiff the mortgagee of her interest under the settle- 
ment. 

Held: (i) the settlement, being a voluntary settlement and the trust having 
been set up, was binding on the settlor and irrevocable; (ii) the settlement 
being of stock and settlements of personal property not being with 27 Eliz. 1, 
c. 4 [see now Law of Property Act, 1925, s. 173], the co-plaintiff could not 
claim as a purchaser under the statute, and consequently could not have a better 
title than the settlor from whom he purchased. 


Notes. Referred to: Davies v. Quarterman (1840), 4 Y. & C.Ex. 257; Hughes v. 
Stubbs (1842), 1 Hare, 476; Meek v. Kettlewell (1842), 1 Hare, 464; Anderson v. 
Wallis (1843), 7 Jur. 119; Malcolm v. Scott (18438), 8 Hare, 89; Wilding v. Richards 
(1845), 1 Coll. 655; Griffith v. Ricketts, Griffith v. Lunell (1849), 7 Hare, 299; 
Henrigues v. Bensusan (1872), 20 W.R. 850; Hssery v. Cowlard (1884), 26 Ch.D. 
191. 

As to who can avoid conveyances made with intent to defraud creditors, see 17 
Haussury’s Laws (8rd Edn.) 659 et seq.; and for cases see 25 Diarsr (Repl.) 660 
et seq. For the Law of Property Act, 1925, s. 178, see 20 Hatspury’s StTaturEs 
(2nd Edn.) 788. 


Cases referred to: 
(1) Wallwyn v. Coutts (1815), 3 Mer. 707; 86 E.R. 272; sub nom. Walwyn v. 
Coutts, 8 Sim. 14; 5 Digest (Repl.) 1258, 10,097. 
(2) Garrard v. Lord Lauderdale (1880), 8 Sim. 1; on appeal (18381), 2 Russ. & M. 
451; 89 E.R. 465, L.C.; 5 Digest (Repl.) 1259, 10,099. 
(3) Villers v. Beaumont (1682), 1 Vern. 100; 1 Eq. Cas. Abr. 28; 23 E.R. 842, 
L.C.; 40 Digest (Repl.) 589, 927. 
(4) Brookbank v. Brookbank (1691), 1 Eq. Cas. Abr. 168; 21 E.R. 963; 25 Digest 
(Repl.) 257, 655. 
(5) Ellison v. Ellison (1802), 6 Ves. 656; 31 E.R. 1248, L.C.; 25 Digest (Repl.) 
585, 250. 
(6) Pulvertoft v. Pulvertoft (1811), 18 Ves. 84; 34 E.R. 249, L.C.; 25 Digest 
(Repl.) 268, 760. 


Also referred to in argument: 

Lynn v. Ashton (1830), 1 Russ. & M. 188; Taml. 828; 89 E.R. 78; 27 Digest 
(Repl.) 119, 878. 

Massey v. Parker (1834), 2 My. & K. 174; 4 L.J.Ch. 47; 89 E.R. 910; 5 Digest. 
(Repl.) 732, 6326. 

Bolton v. Bolton (1789), 3 Swan. 414, n.; 86 E.R. 930, L.C.; 40 Digest (Repl.) 
589, 931. 

Bayley v. Boulcott (1828), 4 Russ. 345; 38 E.R. 835; 43 Digest 565, 145. 
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Bill to set aside a voluntary settlement made by deed filed by Mary Bill, the 
settlor against the defendants, the trustees of the settlement. Henniker, the 
mortgagee of the settlor’s interest under the settlement was joined as a co-plaintiff. 

The plaintiff, Mary Bill, being possessed of £1,666 18s. 4d. 8 per cent. consols, 
was prevailed on to transfer the same into the names of the defendants Edward 
Cureton, Henry Peile and Robert Barker, and she executed a deed dated Aug. 14, 
1827, and made between herself of the one part, and the defendants of the other 
part, whereby it was declared that the defendants should stand and be possessed 
of the £1,666 13s. 4d. 3 per cent. consols then standing in their names, and the 
dividends and income thereof, on trust to pay the dividends and annual proceeds 
thereof to Mary Bill, until she should be married; and after she should be married, 
in trust to pay the dividends and annual produce thereof to her, or to such 
person or persons as she should from time to time (but not by way of anticipation) 
appoint to receive the same during her life, to the intent that the same might 
be for her sole and separate use, and might not be subject to the control, disposi- 
tion, or engagements of any person or persons with whom she might marry; and 
alter her decease, in case she should marry and leave a husband surviving her, 
in trust for such husband during his life, or until he should become a bankrupt; 
and after the decease of such husband, or after the time when he should become 
a bankrupt, in trust for all and every the child and children of Mary Bill either 
by such husband or any future husband or husbands, equally to be divided between 
them, share and share alike, as tenants in common; and in case there should be no 
child of the plaintiff Mary Bill, then upon trust for such person or persons, and 
in such shares and proportions as she should, by deed or will appoint; and in default 
of such appointment, in trust for her next-of-kin according to the statute of 
distributions. 

The plaintiff, having become financially embarrassed in consequence of having 
placed the stock out of her control, obtained advances from the defendant Cureton, 
totalling £175, to secure which by deed dated Feb. 8, 1832, she assigned, by 
way of mortgage, to Cureton, his executors and assigns, all her interest in the 
settled fund. Cureton afterwards advanced further sums to the plaintiff and, 
to reimburse himself, he retained the whole of the dividends on the stock until the 
plaintiff’s debt was reduced to £152 lls. On June 19, 1833, Alborough Henniker, 
who was a co-plaintiff, paid off the debt due to Cureton, and advanced the plaintiff 
a further sum of £127 9s., and took an assignment, by way of mortgage, from 
Cureton and the plaintiff of all their right and interest in the dividends of the 
stock, to secure the repayment of the £280 advanced by him, with interest at 
5 per cent. 

The plaintiff, Mary Bill, alleged that she executed the deed of Aug. 14, 1827, 
solely with the view of protecting herself against the importunities of relations, 
who were constantly soliciting her to make advances of money to them, and that 
she did not intend to preclude herself from calling for a re-transfer of the stock 
to herself, or as she should appoint; and it was further alleged, that neither at 
the time of the execution of the trust deed, nor at any subsequent time, was there 
any marriage in contemplation between her and any other person. The bill prayed 
that the settlement might be declared voluntary and revocable, and that it might be 
delivered up to the plaintiff, Mary Bill, to be cancelled; and that the defendants 
might be decreed to transter the stock into the joint names of the plaintiffs, and 
that the amount of the principal and interest due to the co-plaintiff Henniker might 
be raised and paid to him. 


Pemberton and Blunt for the plaintifis. 
Barber, W. C. L. Keene and Wood for the defendants. 

Cur. adv. vult. 
Mar. 4, 1835. SIR CHARLES PEPYS, M.R.—The bill in this case is filed 


by the party who made a voluntary settlement of stock on Aug. 14, 1827, the trusts 
of which I shall presently state, and by a person who claims through one of the 
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defendants to whom the settlor, after the execution of the settlement, made an 
assignment of the fund for a valuable consideration; and the object of the bill is, 
to obtain the trust fund from the trustees, or, in other words, to destroy the 
voluntary settlement. By the settlement of 1827, the stock was transferred to 
trustees, and the trusts of it were declared to be for the settlor till she should 
marry; and upon her marriage, for her separate use for life; and after her death, 
for her children, to be equally divided among them; and in default of children, 
for her next-of-kin. The object was, probably, to protect her against wasteful 
expenditure of this fund, as it does not appear that any marriage was in contempla- 
tion, and none has taken place. The settlor, having exceeded the income so 
secured to her, incurred debts which led to the assignment of the fund under 
which the co-plaintiff claims; and the question is whether any relief can be given 
in this suit. 

That a voluntary settlement, where the trust is actually created, is binding 
upon the settlor, has been so long, and is so fully established, that no attempt to 
raise the question would probably have been now made, were it not that the 
modern cases of Wallwyn v. Coutts (1), and Garrard v. Lord Lauderdale (2) have 
been supposed to be inconsistent with that doctrine. The doctrine itself has never 
been disputed, and has been the subject of repeated decisions, from Villers v. 
Beaumont (8), in 1682, and Brookbank v. Brookbank (4), in 1691, down to the 
modern cases of Ellison v. Ellison (5) and Pulvertoft v. Pulvertoft (6). It must, 
indeed, have been coeval with the statute of 27 Eliz. 1, c. 4 (fraudulent Convey- 
ances, 1584), inasmuch as s. 2 of that Act declares that voluntary conveyances 
shall be void only as against purchasers for valuable consideration; assuming, 
therefore, that, as against the authors of such settlements, they were good. If, 
therefore, Wallwyn v. Coutts (1) and Garrard v. Lord Lauderdale (2) were incon- 
sistent with this doctrine, there would be no doubt on which side the weight of 
authority would be to be found. But, in fact, those decisions were not intended 
to interfere with the general doctrine, and the grounds upon which they were 
founded are perfectly consistent with all the preceding cases. It cannot be sup- 
posed that Lorp Epon, L.C., who decided Ellison v. Ellison (5) and Pulvertoft v. 
Pulvertoft (6) and several similar cases, intended to overturn the doctrine upon 
which they proceeded, by his decision in Wallwyn v. Coutts (1); and SHADWELL, 
V.-C., in Garrard v. Lord Lauderdale (2) expressly draws the distinction, and leaves 
that doctrine untouched. These two cases, indeed, so far from deciding that a 
cestui que trust becoming entitled under a voluntary settlement had not a good 
title against the settlor, proceeded upon this, that the character of trustee and 
cestui que trust never existed between the creditor and the trustees of the trust 
deeds, but that the settlor himself was the only cestui que trust, and, therefore, 
that he was entitled to direct the application of his own trust fund. Whether such 
views of the relative situation of the creditor and the trustees were correct or 
not, is immaterial for the present purpose. The grounds, upon which the judges 
who decided those cases professed to proceed, are sufficient to prevent their 
decisions from being considered as authorities against the former well-established 
doctrine. 

I do not wish to have it supposed that I entertain any doubt of the propriety 
of those decisions. That the distinction between them and the prior cases is 
somewhat refined, is true; but it is obvious that the distinction has good sense 
for its foundation, and that the rule, as established by them, is adopted to promote 
the views and intentions of the parties. A man who, without any communication 
with his creditors, puts property into the hands of trustees for the purpose of 


_ paying his debts, proposes only a benefit to himself by the payment of his debts— 


his object is “not to benefit his creditors; it would, therefore, be a result most 
remote from the contemplation of the debtor, if it should be held that any creditor 
discovering the transaction should be able to fasten upon the property, and invest 
himself with the character of a cestui que trust. TI, therefore, feel no disposition 
to question or to depart from the rule established by those two cases. 
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The result is that the author of this settlement is bound by it, and is not en- 
titled to the assistance of this court to release herself from it. The co-plaintiff 
claims as a purchaser under the statute 27 Eliz. 1, c. 4, against the parties 
claiming under the voluntary settlement; but he cannot stand upon this ground, 
for the settlement is of stock; and settlements of personal property are not within 
the statute 27 Eliz. 1, c. 4. Consequently the purchaser, not having the protection 
of the statute, cannot have a better title than the settlor, from whom he purchased ; 
and if he had a good title in himself, he could have no relief in this suit, having 
associated himself as a co-plaintiff with the settlor; it having been in several late 
cases decided that, under such circumstances, no decree can be made, although 


the plaintiff might, in a suit in which he was sole plaintiff, have been entitled to 
relief. 


Bill dismissed. 


KELLY v. SOLARI 


[Court or Excurquer (Lord Abinger, C.B., Parke, Gurney and Rolfe, BB.), 
November 18, 1841] 


[Reported 9 M. & W. 54; 11 L.J.Ex. 10; 6 Jur. 107; 152 E.R. 24] 


Mistake—Mistake of fact—Money paid under mistake—Payor having means of 
knowing facts—Facts bona fide forgotten. 

Money paid by one person to another under a bona fide forgetfulness of facts 
which disentitle the other person to receive it may be recovered in an action 
for money had and received. It is not sufficient to preclude a party from 
recovering money paid by him under a mistake of fact that he had the means 
of knowledge of the fact unless he paid it intentionally, not choosing to 
investigate the fact. 


Notes. Applied: Bell v. Gardiner (1842), 4 Man. & G. 11; Townsend v. Crowdy 
(1860), 8 C.B.N.S. 477. Distinguished: Chambers v. Miller (1862), 18 C.B.N.S. 
125. Considered: Barrow v. Isaacs, [1891] 1 Q.B. 417. Applied: Imperial Bank 
of Canada v. Bank of Hamilton, [1903] A.C. 49. Considered: Hood of Avalon v. 
Mackinnon, [1909] 1 Ch. 476; Baker v. Courage, [1910] 1 K.B. 56; Holt v. Mark- 
ham, [1922] All E.R.Rep. 184. Applied: R. H. Jones, Ltd. v. Waring and Gillow, 
Ltd., [1926] All E.R.Rep. 86; Home and Colonial Insurance Co. v. London 


Guarantee and Accident Co. (1928), 45 T.L.R. 184. Considered: Morgan v. Ash-~ 


croft, [1987] 3 All E.R. 92; Anglo-Scottish Beet Sugar Corpn., Lid. v. Spalding 
U.D.C., [1937] 3 All E.R. 885; Ayres v. Moore, [1939] 4 All E.R. 351. Referred 
to: Higgs v. Scott (1849), 7 C.B. 63; Aiken v. Short (1856), 1 H. & N. 210; Mersey 
Docks and Harbour Board v. Penhallow (1861), 8 Jur.N.S. 486; Pooley v. Brown 
(1862), 11 C.B.N.S. 566; Brownlie v. Campbell (1880), 5 App. Cas. 925; Deutsche 
Bank (London Agency) v. Beriro & Co. (1895), 1 Com. Cas. 255; Baylis v. Bishop of 
London, [1911-13] All E.R.Rep. 273; Maskell v. Horner, [1915] 3 K.B. 106; 
Norwich Union Fire Insurance Society, Ltd. v. William H. Price, Ltd., [1984] 
All E.R.Rep. 352; Weld Blundell v. Synott, [1940] 2 All E.R. 580; Fibrosa Spolka 
Akcyjna v. Fairbairn Lawson Combe Barbour, Ltd., [1942] 2 All E.R. 122; Re 
Diplock’s Estate, Diplock v. Wintle, [1947] 1 All E.R. 522; Metropolitan Police 
District Receiver v. Croydon Corpn., [1956] 2 All E.R. 785. 

As to recovery of money paid under a mistake, see 26 Hauspury’s Laws (8rd 
Edn.) 921 et seq.; and for cases see 85 Dicrest (Repl.) 158 et seq. 
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Cases referred to: 
(1) Bilbie v. Lumley (1802), 2 East, 469; 102 E.R. 448; 35 Digest (Repl.) 172, 
570. , 
(2) Milnes v. Duncan (1827), 6 B. & C. 671; 9 Dow. & Ry.K.B. (also 
L.J.0.S.K.B. 289; 108 E.R. 598; 35 Digest (Repl.) 168, 540. 


Also referred to in argument: 

Lucas v. Worswick (1833), 1 Mood. & R. 293, N.P.; 35 Digest (Repl.) 164, 511. 

Brisbane v. Dacres (1813), 5 Taunt. 148; 128 E.R. 641; 35 Digest (Repl.) 172, 571. 

Wilkinson v. Johnson (1824), 8 B. & C. 428; 5 Dow. & Ry.K.B. 403; 3 
L.J.0.S.K.B. 58; 107 E.R. 792; 6 Digest (Repl.) 99, 778. 

Chatfield v. Paxton (1799), cited 2 East at p. 471, n.; 102 E.R. 449; 35 Digest 
(Repl.) 167, 532. 

Cox v. Prentice (1815),3 M. & S. 844; 105 E.R. 641; 35 Digest (Repl.) 112, 122. 

Bize v. Dickason (1786), 1 Term Rep. 285; 99 E.R. 1097; 385 Digest (Repl.) 159, 
480. 

Cripps v. Reade (1796), 6 Term Rep. 606; 101 E.R. 728; 35 Digest (Repl.) 167, 
537. 


Rule Nisi obtained by the plaintiff to set aside a nonsuit and enter a verdict for 
him or for a new trial in an action of assumpsit for money paid, money had and 
received, and on an account stated. The defendant pleaded non assumpsit. 

At the trial before Lorp Asincer, C.B., it appeared that in 1836, Mr. Angelo 
Solari, the late husband of the defendant, effected a policy on his life with the 
Argus Assurance Co. for £200. He died on Oct. 18, 1840, leaving the defendant 
his executrix, not having (by mistake) paid the quarterly premium on the policy, 
which became due on Sept. 3 preceding. In November, 1840, the actuary of the 
office informed two of the directors, Mr. Bates and Mr. Clift, that the policy had 
lapsed by reason of the non-payment of the premium, and Mr. Chft thereupon 
wrote on the policy, in pencil, the word ‘‘lapsed.’’ On Feb. 6, 1841, the defendant 
proved her husband’s will, and on the 13th, applied at the Argus office for the 
payment of the sum of £1,000, secured on the policy in question and two others. 
Messrs. Bates and Clift, and a third director, accordingly drew a cheque for 
£987 10s., which they handed to the defendant’s agent, the discount being de- 
ducted in consideration of the payment being made three months earlier than 
by the rules of the office it was payable. Messrs. Bates and Clift stated in 
evidence that they had, at the time of so paying the money, entirely forgotten 
that the policy in question had lapsed. The plaintiff, one of the directors of the 
Argus Life Assurance Co., brought this action to recover from the defendant 
£197 10s., alleged to have been paid to her by the company under a mistake of fact. 
Lorp Apincer, C.B., expressed his opinion that if the directors had had knowledge, 
or the means of knowledge, of the policy having lapsed, the plaintiff could not 
recover, and that their afterwards forgetting it would make no difference. He 
accordingly directed a nonsuit, reserving leave to the plaintiff to move to enter a 
verdict for him for the amount claimed. The plaintiff obtained a rule nisi 
accordingly. 


Platt and Butt for the defendant, showed cause against the rule. 
Thesiger and Whateley for the plaintiff, supported the rule. 


LORD ABINGER, C.B.—I think that the defendant ought. to have had the 
opportunity of taking the opinion of the jury on the question whether in reality 
the directors had a knowledge of the facts, and, therefore, that there should be 
a new trial, and not a verdict for the plaintiff; although I am now prepared to 
say that I laid down the rule too broadly at the trial as to the effect of their 
having had means of knowledge. That is a very vague expression, and it is 
difficult to say with precision what it amounts to; for example; it may be that 
the party may have the means of knowledge on a particular subject, only by 
sending to and obtaining information from a correspondent abroad. In Bilbie v. 
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Lumley (1) the argument as to the party having means of knowledge was used by 
counsel and adopted by some of the judges; but that was a peculiar case and 
there can be no question that, if the point had been left to the jury, they would 
have found that the plaintiff had actual knowledge. The safest rule, however, is 
that if the party makes the payment with full knowledge of the facts, although 
under ignorance of the law, there being no fraud on the other side, he cannot 
recover it back again. There may also be cases in which, although he might by 
investigation learn the state of facts more accurately, he declines to do so, and 
chooses to pay the money notwithstanding; in that case there can be no doubt 
that he is equally bound. Then there is a third case, and the most difficult one— 
where the party had once a full knowledge of the facts but has since forgotten 
them. I certainly laid down the rule too widely to the jury when I told them 
that, if the directors once knew the facts, they must be taken still to know them 
and could not recover by saying that they had since forgotten them. I think that 
the knowledge of the facts which disentitles the party from recovering must mean 
a knowledge existing in the mind at the time of payment. I have little doubt in 
this case that the directors had forgotten the fact, otherwise I do not believe they 
would have brought the action; but as counsel for the defendant certainly has a 
right to have that question submitted to the jury, there must be a new trial. 


PARKE, B.—I entirely agree in the opinion just pronounced by Lorp ABINGER, 
C.B., that there ought to be a new trial. I think that, where money is paid to 
another under the influence of a mistake, that is, on the supposition that a 
specific fact is true which would entitle the other to the money, but which fact 
is untrue, and the money would not have been paid if it had been known to the 
payer that the fact was untrue, an action will lie to recover it back, and it is 
against conscience to retain it; though a demand may be necessary in those cases 
in which the party receiving may have been ignorant of the mistake. The position 
that a person so paying is precluded from recovering by laches in not availing 
himself of the means of knowledge in his power seems, from the cases cited, to 
have been founded on the dictum of BayLny, J., in Milnes v. Duncan (2); and with 
all respect to that authority, I do not think that it can be sustained in point of 
law. If, indeed, the money is intentionally paid without reference to the truth 
or falsehood of the fact, the plaintiff meaning to waive all inquiry into it and 
that the person receiving shall have the money at all events, whether the fact 
be true or false, the latter is certainly entitled to retain it; but if it is paid under 
the impression of the truth of a fact which is untrue, it may, generally speaking, 
be recovered back, however careless the party paying may have been in omitting 
to use due diligence to inquire into the fact. In such a case the receiver was not 
entitled to it, nor intended to have it. 


GURNEY, B., concurred. 





ROLFE, B.—I am of the same opinion. With respect to the argument that 
money cannot be recovered back except where it is unconscientious to retain it, 
it seems to me that wherever it is paid under a mistake of fact and the party 
would not have paid it if the fact had been known to him, it cannot be otherwise 
than unconscientious to retain it. But I agree that counsel for the defendant 
has a right to go to the jury again on two grounds: first, that the jury may 
possibly find that the directors had not in truth forgotten the fact; and, secondly, 
that they may also come to the conclusion that they had determined that they 
would not expose the office to unpopularity, and would, therefore, pay the money 
at all events; in which case I quite agree that they could not recover it back. 


Rule absolute for a new trial. 


A 
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. Re ISLINGTON MARKET BILL 


[Hous or Lorps (Lord Brougham and the Earl of Devon), July 9, 14, August 19, 
1835] 


[Reported 8 Cl. & Fin. 518; 12 M. & W. 20, n.; 6 E.R. 1580] 


Market—Grant by Crown—Limitation of power—New market to be held at same 
times and within seven miles from existing market void—Benefit of public. 

Market—Selling out of market—Defence to action—Insufficient accommodation 
for public—Use of space allotted for market for other purposes. 

Where a corporation had held a market by prescription, and the Crown 
afterwards granted to the corporation a charter with these words, ‘“‘quod 
nullum mercatum infra septem leucas in circuitu burgi predicti per nos vel 
heredes nostros alieno concedatur,”’ 

Held: (i) this prohibition, if it could be construed to extend beyond that 
which was attached by the common law to the grant of a market, was void; 
(ii) the establishment of a new market, to be held at the same times within 
the common law distance of the old market, was prima facie injurious to the 
latter, and, therefore, void; the convenience of the public would not, under 
such circumstances, justify the grant of a new market. 

Where the first charter purported to be granted ‘‘de assensu prelatorum, 
comitum...in instanti Parliamento convocato,’’ a new charter granted to 
hold a market within the prescribed distance would be void, and would be 
repealable by scire facias. The words stated would have the effect of giving 
the first charter the authority of an Act of Parliament. Such a charter could 
only be repealed by Act of Parliament. 

If the market created by the first charter had not sufficient space for the 
accommodation of the public, and also, if part of the space originally allotted 
to it was employed or suffered by the grantee to be employed for other 
purposes without his providing as convenient a place for the public to buy and 
sell in elsewhere within the limits of his grant, such circumstances would 
furnish a good defence to an action brought by him against any person for 
selling out of the market. They might also furnish ground for a scire facias 
to repeal the patent. 

Quere whether such circumstances would not render the grantee liable to an 
indictment for a misdemeanour? If they would, an action would also lie against 
him for his default. 

But while such grant remained unrepealed, no other market could be granted 
within the limited distance. 

If by the terms of the grant the market was to be held in a fixed place 
defined and known by metes and bounds, should those limits not be sufficient, 
and the owner of the market have no power to enlarge them, a new market 
might be granted to such an extent as to supply the deficiency, but no more. 


Notes. ixplained: Goldsmid v. Great Eastern Rail. Co. (1888), 25 Ch.D. 511. 
Considered: London Corpn. v. Lyons, Son & Co. (Fruit Brokers), [1989] Ch. 78. 
Referred to: Manchester Corpn. v. Peverley (1882), 22 Ch.D. 294, n.; Great 
Eastern Rail. Co. v. Goldsmid (1884), 9 App. Cas. 927; Windsor Corpn. v. Taylor 
(1898), 79 L.T. 450; Scott v. Glasgow Corpn., [1899] A.C. 470; Wilcox v. Steel, 
[1904] 1 Ch. 212; Gingell and Foskett v. Stepney B.C., [1906] 2 K.B. 468; A.-G. v. 
Horner (No. 2), [1918] 2 Ch. 140; Morpeth Corpn. v. Northumberland Farmers’ 
Auction Mart Co., [1921] 2 Ch. 154; Brackenborough v. Spalding U.D.C., [1942] 
J All E.R. 34. 

As to limitation of power of the Crown to grant new market, see 25 Hatspury’s 
Laws (8rd Edn.) 382 et seq.; and for cases see 33 Digest (Repl.) 480 et seq. 
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Cases referred to: 
(1) Prince v. Lewis (1826), 5 B. & C. 868; 8 Dow. & Ry.K.B. 121; 4 Dow. & 
Ry.M.C. 19; 4 L.J.0.8.K.B. 188; 108 E.R. 185; 33 Digest (Repl.) 475, 305. 
(2) Moseley v. Walker (1827),7 B. & C. 40; 9 Dow. & Ry.K.B. 863; 5 L.J.0.S.K.B. 
358; 108 X.R. 640; 83 Digest (Repl.) 458, 93. 


Bill to establish a cattle market at Islington which had been introduced into 
Parliament and was ordered to be argued by counsel when the petition of the 
corporation of the city of London to oppose the bill by counsel had been granted. 


Harrison for the corporation against the bill. 
Serjeant Merewether in support. 


July 9, 1885. At the close of the aupinaante the following ‘etiaattOne were 
proposed ‘8 the judges: 

A charter was granted by King Edward III to the corporation of the borough 
of A., with these words (inter alia), ‘‘quod nullum mercatum infra septem leucas 
in circuitu burgi predicti per nos vel heredes nostros alieno concedatur.’’ The 
corporation has continued to hold, as it before had been held, by prescription, a 
market in Blackacre, and to take the profits thereof. A charter is now granted to 
B. by the Crown, of a market to be held in Whiteacre, within less than seven 
miles distance from Blackacre. 

1. Is this second grant contrary to the first, and may it be repealed by scire 
facias as contrary thereto? 

2. The same question, Whiteacre being less than seven miles distant from the 
borough of A.? 

83. In either of these cases, can it be pleaded or in any way taken into con- 
sideration that the benefit of the public required a new market to be held other 
than markets held by the corporation of A., and within less than seven miles from 
those markets, or from the said borough? 


PARK, J., delivered the following answer on behalf of the judges.—I have to 
acquaint your Lordships, that my learned brethren and myself, in considering 
the questions propounded to us by your Lordships, assume that it is proposed to 
ask the first and second questions with reference to holding the new market at the 
same times with the old. 

The judges are agreed, that, if this clause adds any prohibition other than that 
which is attached by the common law to the grant of a market, it is void; for 
there is no consideration for such restriction, nor any additional benefit conferred 
upon the subject. That is, it is a prohibition imposed in respect of an old right, 
without a new consideration. 

The establishment of a new market, to be held at the same times within the 
common law distance of an old market, prima facie is injurious to the old market, 
and, therefore, void. 

The judges are also of opinion, that the circumstances menticned in the third 
question, viz., that the benefit of the public required a new market to be held other 
than markets already held by the first grantee, would not of itself warrant the 
grant of such new market. 

July 14, 1835. In a subsequent debate on the bill, the further opinion of the 
judges was desired, and their Lordships having again attended the House, the 
following questions were put to them: 

A charter was granted by King Edward III to the corporation of the borough of 
A., with these words (inter alia), “‘qucd nullum mercatum infra septem leucas 
in circuitu burgi predicti per nos vel heredes nostros alieno concedatur.’’ This 
grant purports to be made ‘‘de assensu prelatorum, comitum, baronum, ac totius 
communitatis regni in instanti Parliamento apud Westmonasterium convocato.’’ 
The charter begins, ‘‘Rex Archiepiscopis, etc. salutem.’’ The corporation has 
continued to hold as it before had been held, by prescription, a market in Black- 
acre, in the borough of A., and to take the profits thereof. A charter is now 


A 


H.L.] | Re ISLINGTON MARKET BILL (Pazk, J.) 325 
granted to B. by the Crown of a market to be held in Whiteacre, within less than 
seven miles distance from Blackacre. Ae 

1. Would the second charter as above mentioned, for holding a market within 
seven miles from the market at Blackacre, be illegal, and could it be repealed by 
scire facias? 

2. Same question, within seven miles from the borough of A.? 

3. The judges having informed the House, that in their opinion the circum- 
stance of the benefit of the public requiring a new market would not of itself 
warrant the grant of a new market, their opinion is further required, whether the 
advantage of the public, coupled with the fact that the space of the prior market 
is not sufficient for the buyers and sellers, could not be pleaded, or in any way 
taken into consideration, to warrant or support the grant of a new market within 
the limits of the common law? 

4. Or whether the advantage of the public, coupled with the facts that the space 
of the prior market is not sufficient for the buyers and sellers, and that part of 
the ancient site of the market has been employed or permitted to be employed by 
the owners of the market, could not be pleaded, or in any way taken into considera- — 
tion, to warrant or support the grant of a new market within the limits of the 
common law? 

5. Or whether, supposing the prior market to be granted in a fixed place, the 
advantage of the public, coupled with the facts that the place of the prior market 
is not sufficient for the buyers and sellers, and that part of the ancient site and 
place of the market has been employed or permitted to be employed by the 
owners of the market for other purposes than those of the market, could not be 
pleaded, or in any way taken into consideration, to warrant or support the grant 
of a new market within the limits of the common law? 


LITTLEDALE, J., delivered the unanimous opinion of the judges on the two 
first questions in the affirmative, but desired time to consider of the remaining 
three questions. 


Cur. adv. vult. 


Aug. 19, 1835. LITTLEDALE, J., delivered the unanimous opinions of the 
judges on the three remaining questions, in the following terms.—When three 
of the judges, Parke, B., Bosanquet, Lorp Commissioner, and myself, attended 
your Lordships’ House on July 14, your Lordships were pleased to ask the judges 
then present, whether the words of the charter of King dward III were such as 
to give it the effect of an Act of Parliament? and to which question, the judges 
answered in the affirmative. That being so, it would appear that all the other 
questions which now await the opinion of the judges are at an end, because if 
there be a prohibition by Act of Parliament from holding a market within seven 
miles of the borough of A., the king would have no right to grant a market to 
be held within seven miles under any circumstances whatsoever; but an application 
must be made to Parliament to repeal that Act which has embraced and confirmed 
the charter. 

The third and fourth questions proposed by your Lordships, which are the two 
first of those on which the judges requested time for consideration, may be 
conveniently answered together. These questions evidently apply to the grant 
of a market, not to be held in a certain spot defined or known by metes and 
bounds, but generally in the vill or district of Blackacre. There is no doubt but 
that the grantee of such a market may hold it anywhere within that vill or 
district, or in more places than one, and may change the place in which it is held; 
and an obligation is cast upon him by his acceptance of the grant, to provide 
convenient accommodation for all who are ready to buy and sell in the public 
market. If he does not do so, or if, after having once appropriated a particular 
site for the use of the public as a market-place, he afterwards employs or permits 
it, or part of it, to be employed for other purposes without providing as convenient 
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a place for the public to buy and sell in elsewhere, within the limits of his grant, 
the consequence would be first, that there would be a good defence to an action 
brought by the grantee of the franchise against any person for selling out of the 
market to the prejudice of his right, provided such person had been prevented from 
selling in the market by the want of convenient room. This point was decided 
in Prince v. Lewis (1), and confirmed by Moseley v. Walker (2). A second conse- 
quence would be, that this breach of a public duty on the part of the grantee 
of the franchise might, unless those inconveniences were removed, and a sufficient 
space restored for the accommodation of the public, operate as a forfeiture, and 
furnish a ground for a scire facias to repeal the patent by which the market was 
granted. Thirdly, we are not prepared to say that such misconduct of the grantee 
would not render him liable to an indictment for a misdemeanour, in like manner 
as the grantee of a ferry is punishable for a default in providing proper boats 
and ferrymen, though we are not aware of any instance in which such a proceeding 
against the owner of a market has been adopted; and if an indictment would lie 
against him for his default, an action would also lie at the suit of any private 
individual who should have received any special injury thereby. 

But these are the only consequences of the breach of duty committed by the 
grantee of the franchise; for we are of opinion that while the grant remains un- 
repealed, the default of providing proper accommodation for the public cannot 
operate in point of law as a ground for granting a new charter to another to 
hold a market within the common law distance, which shall really be injurious to 
the existing market. But after the former grant has been duly repealed, a new 
charter may of course be granted to anyone. 

The fifth and last question proposed by your Lordships contains one circum- 
stance which makes a very material difference in the consideration of the supposed 
case. This question relates to a market held by the terms of the grant in a fixed 
place, that is, as we understand it, in a place defined or known by metes and 
bounds, and containing a precise quantity of land. We are of opinion, that if those 
limits are not sufficient for the accommodation of buyers and sellers at the market, 
and the owner of the market has no power to enlarge the limits, that circumstance, 
coupled with the fact that it would be for the advantage of the public that a new 
market should be erected, would be a sufficient ground for the Crown to take such 
steps as would according to law have the effect of erecting a new market, to such 
an extent as would remedy the inconvenience, without affecting the rights of the 
owners of the old market; and for that purpose a writ of ad quod damnum might 
issue, and upon the inquisition returned on that writ, that the erection of a new 
market would not be to the damage of the owners or other persons, the Crown 
might grant such a new market as would not be to the damage of others. We 
do not say that a writ of ad quod damnum is absolutely necessary; but if the 
Crown were to grant a new charter without a writ of ad quod damnum, and it 
should appear that the interests of other persons were prejudiced, the Crown 
would be supposed to be deceived, and the grant might be repealed on a scire 
facias: see note in FirzHersert’s Natura Brevium, 226; and according to the 
authority in 2 Co. Instr. 406: 


“Tf one hath a market either by prescription or by letters patent of the king, 
and another obtains a market to the nusans of the former market, he shall 
not tarry till he have avoided the letters patent of the latter market by course 
of law, but he may have an assize of nusans’’; 


and the same authority adds, ‘‘there be words in the grant of a market, ita quod 
non sit ad nocumentum alterius mercati.’’ But in whatever form any proceedings 
are taken for the new market, we are of opinion that the new market can only 
be legally granted to such an extent as to provide for what may be called the 
surplus accommodation of the public beyond what the market of Blackacre can 
afford, and that the market of Blackacre is not to be affected by the new market: 
for instance, if the public require twenty acres of accommodation, and Blackacre 
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could only afford ten acres, the new market could not be granted for the whole 
twenty acres, but only for the additional ten acres, so as, upon the whole, the 
twenty should be capable of being used by the public; and we think that if the 
proceeding by ad quod damnum should be adopted, the inquisition would probably 
be adapted to such a state of things. 

For if a new market were granted for twenty acres, that would be to the 
damage of the old market, and might have the effect of totally ruining it, when 
there was no default in the owners of that market, but the necessity of the new 
market arose from the increase of population. This view of the case, however, 
is entirely new. We at least know of no instance where the question has arisen, 
for in general markets belong to districts, and then they may be changed or 
enlarged as the owners please. As this point never has been argued by counsel, 
and as the opinion of three judges only is asked, when the original questions were 
submitted to nine judges, we do not feel so confident in this opinion as if we had 
come to the same conclusion after hearing counsel and conferring with the whole 
of the nine judges to whom the questions were originally put. 

Your Lordships will observe that it may by possibility happen that the limits 
of a district within which a market is to be held (though such market may not 
be confined to a certain place therein) may yet be so narrow, and the residue of 
the district not appropriated to the purpose of a market so occupied, that the 
grantee cannot possibly perform his duty by providing such accommodation as the 
increased exigencies of the public may require. Such a case would, we apprehend, 
be governed by the principle laid down in our answer to the fifth and last question, 
and the Crown would have a power to grant such new market as would be required 
for that portion of the public which could not be accommodated within the limits 
of the former grant. 


LORD BROUGHAM.—I am sure that your Lordships are much indebted to the 
judges for the very learned answers they have given to your Lordships’ questions. 
The opinion they have given is undoubtedly a qualified one, but then it is clear 
that we can run no risk from acting on it thus qualified. Your Lordships only 
put the question whether the charter intended to be granted was inconsistent with 
the old grant. Your Lordships put the feigned case of a new and an old charter. 
But the judges have stated that in such a case as we have stated, namely, with 
such words in the charter, it is to be taken as equal to an Act of Parliament. An 
Act of Parliament, as we know, can touch anything, and that which has been 
created by one may be taken away by another. The answer, therefore, does not 
decide the fate of the bill. The fact that the Islington Market Bill may be 
inconsistent with existing rights, is not decisive of the question whether you ought 
to pass that bill, for that must be the case with all local Acts and with all bills 
for the dissolution of marriage. Yet it is clear, that, with respect to these, 
Parliament has an undoubted power to pass them. All, therefore, that you have 
obtained from the judges, so far as relates to your guidance in the present case, is 
the expression of an opinion that but by a new Act of Parliament old rights cannot 
be interfered with. But that may be the best foundation for asking for the new 
remedy. The question of compensation may be affected by this opinion of the 
judges, but nothing more; but your Lordships cannot grant this compensation, and 
the other House of Parliament has dealt with the bill already. You may suggest 
an amendment, and the other House may tack a clause of compensation to the bill. 


THE EARL OF DEVON agreed with what had just fallen from the noble and 
learned Lord. 


The opinions of the judges were ordered to be entered on the Journals. 
The bill afterwards passed both Houses and received the Royal assent. 
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SMITH v. JEYES 


[Rotts Court (Lord Langdale, M.R.), December 9, 10, 23, 1841] 
[Reported 4 Beav. 503; 49 E.R. 433] 


Partnership—Dissolution—When court will decree—Matters to be considered— 
Destruction of mutual confidence—Duties and obligations implied in partner- 
ship agreements. 

Partnership—Receiver—Jurisdiction to appoint. 

To entitle one partner to an order for an injunction and a receiver against his 
co-partner, he must either show a dissolution or facts which, if proved at the 
hearing, would entitle him to a decree for dissolution. 

Where a partner does acts inconsistent with the duty of a partner and of 
a nature to destroy the mutual confidence which ought to subsist between 
partners and makes it impossible that business can be conducted in partner- 
ship with benefit to either party, the court will decree a dissolution before the 
expiration of the term for which the partnership was entered into. 

The transactions of partners with each other cannot be considered merely 
with reference to the express contract between them. The duties and obliga- 
tions arising between the parties are regulated by the express contract between 
them so far as the express contract extends and continues in force, but, if the 
express contract or so much of it as continues in force does not reach to all 
those duties and obligations, they are implied and enforced by law. It is often 
matter to be collected and inferred by the conduct and practice of the parties 
whether they have held themselves, or ought or ought not to be held, bound 
by the particular provisions contained in the particular provisions of their 
express contract. When it is insisted that the conduct of one partner entitles 
the other to a dissolution the court must consider not merely the specific terms 
of the express contract but also the duties and obligations which are implied 
in every partnership contract. 


Notes. Variation by consent of the terms of partnership is provided by s. 19 
of the Partnership Act, 1890 (17 Hatspury’s Statutes (2nd Edn.) 590). 

Referred to: Hall v. Hall (1850), 3 Mac. & G. 79. 

As to formation and duration of partnership, see 28 Hautssury’s Laws (8rd Edn.) 
494 et seq., and as to jurisdiction to appoint a receiver, see ibid. 554 et seq.; and 
for cases see 86 Dicest (Repl.) 455 et seq. 


Case referred to: 
(1) Crawshay v. Collins (1808), 15 Ves. 218; 33 E.R. 736, L.C.; 86 Digest (Repl.) 


541, 1024. 


Motion by the plaintiff for an injunction and receiver against his co-partner, the 
defendant. 


Pemberton and J. Parker for the plaintiff. 
Kindersley and Wright for the defendant. 


LORD LANGDALE, M.R.—The plaintiff and the defendant in this cause are 
attorneys and solicitors. In 1835 they formed a partnership with each other 
under the provisions of a deed dated May 29, 1835. It was stipulated that the 
partnership should continue for ten years, but for certain causes, enumerated in 
the deed, either party was to be at liberty to determine the partnership, by notice, 
at an earlier period. The plaintiff alleging that the defendant had, by his conduct, 
on Aug. 21, 1841, given cause for dissolution of the partnership, gave a notice of 
dissolution on Aug. 21, 1841, and he has filed this bill for the purpose of having it 
declared that the partnership was dissolved by the effect of the notice, or if need 
be, to have the partnership dissolved by the decree of this court; and he now 
moves to have a receiver appointed to collect the partnership effects, and an 
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injunction to restrain both parties from receiving them. The plaintiff 1s not 
entitled to the order for which he asks, unless he has shown that he had a right to 
dissolve the partnership, by notice under the deed, or has shown facts, which, 
if proved at the hearing, would entitle him to a decree for a dissolution. 

One cause of dispute between the parties has been the amount of debts owing 
which have been left outstanding. The plaintiff complains that the defendant 
has not brought in capital as he ought to have done, and has diverted some sums 
of money from the partnership account, or retained them for his own use. In 
answer to these charges, the defendant alleges that if the plaintiff had exerted 
himself to get in the outstanding debts, as he might and ought to have done, there 
would have been no occasion for additional capital; and further, that if he, the 
defendant, has at any time retained in his hands partnership moneys, and applied 
them to his own use, such moneys have been less in amount than the subsistence 
money to which he would have been entitled under the deed, if the outstanding 
debts had been collected by the plaintiff, as they ought to have been. Upon the 
affidavits given in evidence on this occasion, it does not appear to me that the 
plaintiff has been guilty of any such neglect or supineness as the defendant charges 
him with, in the collection of outstanding debts. There does not appear to me to 
be anything in the conduct of the plaintiff, in that respect, which can justify any 
deviation, on the part of the defendant, from the course of duty which he ought to 
have pursued towards his partner. 

The transactions of partners with each other cannot be considered merely with 
reference to the express contract between them. The duties and obligations arising 
from the relation between the parties are regulated by the express contract between 
them, so far as the express contract extends, and continues in force; but if the 
express contract, or so much of it as continues in force, does not reach to all 
those duties and obligations, they are implied and enforced by the law: Crawshay 
v. Collins (1) (15 Ves. at p. 226); and it is often matter to be collected and inferred 
from the conduct and practice of the parties whether they have held themselves, 
or ought or ought not to be held, bound by the particular provisions contained in 
their express agreement. When it is insisted that the conduct of one partner 
entitles the other to a dissolution, we must consider, not merely the specific terms 
of the express contract, but also the duties and obligations which are implied in 
every partnership contract; and upon the evidence produced on the occasion of 
this motion, it appears to me that the conduct of the defendant has been such as 
to make it impossible that the business can be conducted in partnership with benefit 
to either party. The neglect to account for the £50 sent from Liverpool in August, 
1840; the application of the £54 received from Mrs. Eliason to the payment of his 
private debts; the refusal to sign office cheques, till he had prevailed on the plaintiff 
to sign a cheque for his personal use; the refusal to sign a cheque for the proctor’s 
bill, and the transmission of the proctor’s letter to some, however few, of the 
creditors of the partnership, with a letter of his own, so expressed as to be 
manifestly injurious to the partnership, and his conduct as to the £556 remitted 
to the partnership for the purpose of making a specific payment, appear to me to 
be all of them inconsistent with the duty of a partner, and of a nature to destroy 
the mutual confidence which ought to subsist between them. These acts, and 
others referred to in the affidavits, are not disproved or satisfactorily explained by 
the defendant; and being such as, if proved at the hearing, would, in my opinion, 
entitle the plaintiff to a dissolution, appear to me to be sufficient to entitle him 
to the order for which he now asks. 


Order for injunction and receiver. 
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NORTON v. ELLAM 


[Courr or Excurquer (Parke and Alderson, BB.), April 21, 1887] 


[Reported 2 M. & W. 461; Murp. & H. 69; 6 L.J.Ex. 121; 
1 Jur. 483; 150 E.R. 839] 


Limitation of Action—Promissory note payable on demand with interest—Statute 
running from date of note—Need for demand before action. 
Promissory Note—Action on—Limitation—Note payable on demand with interest 
—Statute running from date of note—Need for demand before action. 
In an action on a promissory note payable with interest on demand, the 
Statute of Limitation begins to run from the date of the note, and no demand 
is necessary before bringing an action. 


Notes. Section 8 of the Limitation Act, 1628, has been repealed by s. 34 and 
Schedule of the Limitation Act, 1939, and is replaced by s. 2 of that Act (13 
Haussury’s Sratures (2nd Edn.) 1160). The periods of limitation have been 
extended in certain actions by the Law Reform (Limitation of Action) Act, 1954 
(34 Hauspury’s Srarures (2nd Edn.) 463 et seq.), and the Limitation Act, 1963 J) 
(43 Hatssury’s Statutes (2nd Edn.) 614 et seq.). 
Apphed: Jackson v. Ogg (1859), John 397. Followed: Re Bethell (1887), 34 
Ch.D. 561. Considered: Re George, Francis v. Bruce (1890), 44 Ch.D. 627; Re 
Brown’s Estate, Brown v. Brown, [1893] 2 Ch. 800; N. Joachimson v. Swiss Bank 
Corpn., [1921] All E.R.Rep. 92; Tate v. Crewdson, [1988] 3 All E.R. 48; Lloyds 
Bank, Ltd. v. Margolis, [1954] 1 All E.R. 734. Referred to: Bradford Old Bank 
v. Sutcliffe, [1918] 2 K.B. 888. | 
As to calculation of payment and as to action on a promissory note or bill of 
exchange barred by lapse of time, see 38 Haussury’s Laws (8rd Edn.) 159, 223; 
and for cases see 6 Dicest (Repl.) 50 et seq., 212 et seq. As to when cause of 
action arises for purpose of limitation of action, see 24 Hatspury’s Laws (8rd Edn.) 
214. EF 
Cases referred to in argument: 
Christie v. Fonsick (1811), 1 Selwyn Law of Nisi Prius, 18th ed., p. 301; 
6 Digest (Repl). 50, 430. 

Rumball v. Ball (1711), 10 Mod. Rep. 39; 88 E.R. 616; 6 Digest (Repl.) 212, 
1467. 

Barough v. White (1825), 4 B. & C. 825; 6 Dow. & Ry.K.B. 879; 3L.J.0.8.K.B. G 
927: 107 E.R. 1080; 6 Digest (Repl.) 172, 1195. 

Banks v. Colwell (1788), cited 8 Term Rep. at p. 81; 100 E.R. 466; 6 Digest 
(Repl.) 185, 1272. 

Holmes v. Kerrison (1810), 2 Taunt. 823; 127 E.R. 1102; 6 Digest (Repl.) 218, 
1472. 


Rule Nisi obtained by the defendant to enter a nonsuit in an assumpsit on a 
promissory note payable on demand with lawful interest, in the following form ; 
“T promise to pay £400 on demand with lawful interest.’’ The defendant pleaded 
that the cause of action did not accrue within six years. The question was whether 
time within the Statute of Limitation ran from the date of the note or from the 
time of the demand. ' 

At the trial before Lorp Apincrer, C.B., at the Middlesex sittings after last 
Michaelmas term, a verdict was taken for the plaintiff, with liberty to the defen- 
dant to move to enter a nonsuit, if the court should be of opinion that the statute 
began to run from the date of the note, there having been a demand within six 
years after the date of the note, but no subsequent promise to pay. The defendant 
obtained a rule accordingly. 


Petersdorff for the plaintiff, showed cause against the rule. 
Butt for the defendant, supported the rule. 
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PARKE, B.—I entertain no doubt at all on this point. It is the same as the 
case of money lent payable upon request, with interest, where no demand is 
necessary before bringing the action. There is no obligation in law to give any 
notice at all; if you choose to make it part of the contract that notice shall be 
given, you may do so. The debt which constitutes the cause of action arises 
instantly on the loan. Where money is lent, simply, it is not denied that the 
statute begins to run from the time of lending. Then is there any difference 
where it is payable with interest? It is quite clear that a promissory note, payable 
on demand, is a present debt, and is payable without any demand, and the statute 
begins to run from the date of it. Then the stipulation for compensation in the 
shape of interest makes no difference, except that thereby the debt is continually 
increasing de die in diem. It is quite different from the case of a note payable at 
sight, because there, by the terms of the contract, it must be shown before the 
action is brought. 








ALDERSON, B.—I am of the same opinion. It must be so unless there is 
something to show that a demand is to be a collateral matter. 


Rule absolute for a nonsutt. 


MITFORD v. REYNOLDS 


{Lorp CHAaNcELLOR’s Court (Lord Lyndhurst, L.C.), November 18, 19, 20, 1841, 
December 8, 20, 1842] 
[Reported 1 Ph. 185; 12 L.J.Ch. 40; 7 Jur. 8; 41 E.R. 602] 
Charity—Surplus—Gift to charity of surplus after primary invalid gift—Amount 
of surplus possible of ascertainment—Validity of ultimate gift. 


Charity—Benefit to community—Bequest for charitable works in city for exclusive 
benefit of native inhabitants. 


G Charity—Religion—Idolatry. 


Charity—Foreign charity—Property to be applied for benefit of persons abroad— 

Mode of application. 

A testator made several specific and pecuniary legacies and then directed his 
executors to purchase and prepare for the ultimate deposit of his body, and for 
the removal and deposit of the remains of certain specified relatives then 
lying interred in a churchyard, a certain piece of unconsecrated ground then 
belonging to another person, on which they were ‘‘to build a suitable, hand- 
some, and durable monument, the expense to be met and provided from the 
surplus property that should remain after payment of the above legacies and 
bequests ...’’ He then gave ‘‘the remainder of his property to the govern- 
ment of Bengal, to be applied to charitable, beneficial, and public works at 
and in the city of Dacca in Bengal, for the exclusive benefit of the native 
inhabitants in such manner as they and the government might regard as 
most conducive to that end.”’ 

Held: (i) even assuming that the direction relating to burial was void. it 
did not invalidate the subsequent bequest to the government of Bengal if the 
bequest was otherwise valid, because the sum necessary for carrying such direc- 
tion into effect was capable of being ascertained; (ii) the bequest to the 
government of Bengal was a good charitable bequest; (iii) the money would 
be paid to the Governor-General, there being no validity in the objection that 
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this might lead to abuse, because he would be subject to the control of the 
Indian courts. 

Per Curiam: The property could not be used for idolatrous ements which 
would not be for the benefit of the native inhabitants. 


Notes. The law of mortmain was repealed by the Charities Act, 1960, s. 38. 

The question of the construction of this will was further considered by Swap- 
WELL, V.-C., and the meaning and effect of the decision here reported was explained. 
For a report of the later proceedings before the vice-chancellor, see [1843-60] 
All E.R.Rep. 118. After this decision had been given, it transpired that the owner 
of the piece of land in question was not willing to sell it to the executors to enable 
it to be used for the purposes set out in the will. 

Considered: Nightingale v. Goulburn (1847), 5 Hare, 484; Trimmer v. Danby 
(1856), 25 L.J.Ch. 424; Dundee Magistrates v. Morris (1858), 3 Macq. 184. 
Applied: Hwan v. Morgan (1858), 82 L.T.0.S. 19. Considered: Fisk v. A.-G. 
(1867), L.R. 4 Eq. 521; Re Smith, Public Trustee v. Smith, [19382] 1 Ch. 153; 
Re Strakosch, Temperley v. A.-G., [1949] 2 All E.R. 6. Referred to: Nightingale 
v. Goulbourn [1848-60] All E.R.Rep. 420; Re Taylor, Martin v. Freeman (1888), 
58 L.T. 588; Re Dean, Cooper Dean v. Stevens (1889), 41 Ch.D. 552; Re Allen, 
Hargreaves v. Taylor, [1905] 2 Ch. 400; Re Baynes, Public Trustee v. Leven 
Corpn., [1941] 2 All E.R. 597; Re Astor’s Settlement Trusts, Astor v. Scholfield, 
[1952] 1 All E.R. 1067. 

As to gifts for the general benefit of a community, see 4 Hatspury’s Laws (8rd 
Edn.) 227-228; as to gift of surplus after prior gift, see ibid. 272-274; as to 
carrying out charitable trusts outside the jurisdiction, see ibid. 809-310; as to 
certainty of objects generally, see 388 Hatspury’s Laws (8rd Edn.) 835-836; and 
for cases see 8 Diacrest (Repl.) 332-336, 401-402. For the Charities Act, 1960, 
s. 88, see 40 Hatsgury’s Statutes (2nd Edn.) 168. 


Cases referred to: 

(1) Williams v. Williams, Williams v. Kershaw (1885), 5 Cl. & Fin. 111, n.; 
1 Keen, 274, n.;5 L.J.Ch. 84; 7 E.R. 346; 8 Digest (Repl.) 398, 899. 

(2) Jones v. Williams (1767), Amb. 651; 27 E.R. 422, L.C.; 8 Digest (Repl.) 
344, 247, 

(3) Howse v. Chapman (1799), 4 Ves. 542; 81 E.R. 278, L.C.; 8 Digest (Repl.) 
344, 248. 

(4) Townley v. Bedwell (1801), 6 Ves. 194; 81 E.R. 1008, L.C.; 8 Digest (Repl.) 
an B Byes Um 

(5). A.-G@. v., Heels. (1824), 2 Sim. & St. 67; 2 L.J.0.8-Ch., 189; 57. tie 2/0; 
8 Digest (Repl.) 344, 250. 

(6) Lyons Corpn. v. East India Co. (1836), 1 Moo.P.C.C. 175; 1 Moo. Ind. App. 
175; 8 State Tr.N.S. 647; 12 E.R. 782, P.C.; 8 Digest (Repl.) 382, 752. 

(7) Chapman v. Brown (1801), 6 Ves. 404; 31 E.R. 1115; 8 Digest (Repl.) 400, 


917. 

(8) A.-G. v. Davies (1804), 9 Ves. 5385; 82 E.R. 710, L.C.; 8 Digest (Repl.) 369, 
537. 

(9) A.-G. v. Hinaman (1820), 2 Jac. & W. 270; 87 E.R. 680; 8 Digest (Repl.) 
401, 920. 


Also referred to in argument: | 
Moggridge v. Thackwell (1803), 7 Ves, 386; 82 E.R. 16, L.C.; affirmed (1607); 
18 Ves. 416, H.L.; 8 Digest (Repl.) 535, 2823. 
Morice v. Bishop of Durham (1805), 10 Ves. 522; 32 E.R. 947; 8 Digest (Repl.) 
390, 836. 
A.-G. v. Combe (1679), 2 Cas. in Ch. 18; 22 E.R. 825; sub nom. Anon., Freem. 
Ch. 40, L.C.; 8 Digest (Repl.) 461, 1611. 


British Museum v. White (1826), 2 Sim. & St. 594; 4 L.J.0.8.Ch. 206; 57 E.R. 


473: 8 Digest (Repl.) 346, 266. 
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Powell v. A.-G. (1817), 8 Mer. 48; 86 E.R. 19; 8 Digest (Repl.) 822, 65. 
James v. Allen (1817), 3 Mer. 17; 36 E.R. 7; 8 Digest (Repl.) 391, 839. 
Ommanney v. Butcher (1823), Turn. & R. 260; 87 E.R. 1098; 8 Digest (Repl.) 
889, 823. . 
Baker v. Sutton (1886), 1 Keen, 224; 5 L.J.Ch. 264; 48 E.R. 292; 8 Digest 
(Repl.) 399, 901. 

Fowler v. Garlike (1830), 1 Russ. & M. 282; 8 L.J.0.S.Ch. 66; 39 E.R. 90; 43 
Digest 645, 804. 

Knight v. Knight (1840), 8 Beav. 148; 9 L.J.Ch. 354; 4 Jur. 839; 49 E.R. 58; 
affirmed sub nom. Knight v. Broughton (1844), 11 Cl. & Fin. 518; 8 Jur. 928 ; 
8 E.R. 1195, H.L.; 48 Digest 580, 284. 

Mellick v. Asylum President, etc. (1821), Jac. 180; 37 H.R. 818; 8 Digest (Repl). 


354, 332. | 

Edinburgh Corpn. v. Aubery (1753), Amb. 236; 27 E.R. 157; 8 Digest (Repl.) 
452, 1484. 

Jones v. Williams (1767), Amb. 651; 27 E.R. 422, L.C.; 8 Digest (Repl.) 344, 
247. 


A.-G. v. Lepine (1818), 2 Swan. 181; 1 Wils. Ch. 465; 86 E.R. 584, L.C.; 
8 Digest (Repl.) 452, 1485. 

Emery v. Hill (1826), 1 Russ. 112; 38 E.R. 44; 8 Digest (Repl.) 452, 1490. 

A.-G. v. Stephens (1834), 8 My. & K. 347; 40 E.R. 182; 8 Digest (Repl.) 492, 
2078. 

De Themmines v. De Bonneval (1828), 5 Russ. 288; 7 L.J.0.S.Ch. 35; 38 E.R. 
1035; 8 Digest (Repl.) 359, 376. 

Doe d. Thompson v. Pitcher (1815), 6 Taunt. 359; 2 Marsh. 61; 128 E.R. 1074; 
8 Digest (Repl.) 353, 316. 

A.-G. v. Earl of Lonsdale (1827), 1 Sim. 105; 5 L.J.0.8.Ch. 99; 57 E.R. 018; 
8 Digest (Repl.) 421, 1116. 

Ellis v. Selby (1836), 1 My. & Cr. 286; 5 L.J.Ch. 214; 40 E.R. 384, L.C.; 8 Digest 
(Repl.) 895, 871. 


Appeal by the plaintiff, the widow of the testator, from a decision of the vice- 
chancellor that a bequest of the remainder of the testator’s property to the govern- 
ment of Bengal to be applied to charitable, beneficial, and public works at and in 
the city of Dacca in Bengal, for the exclusive benefit of the native inhabitants, in 
such manner as they and the government might regard as most conducive to that 
end, was a good charitable gift. 


Robert Mitford, the testator in this cause, had been for thirty years of his life 
in the civil service of the East India Company, during the greater part of which 
time he had resided at Dacca, in the presidency of Bengal. In 1828 he returned 
to England, and was domiciled in England at the time of his death, which took 
place in 1836. Being possessed of a very large personal estate, he made his will, 
dated July 21, 1835, which commenced in these words : 


‘“‘The will last made by me was destroyed in consequence of circumstances 
that occurred in my family which have totally changed the nature of the 
relations as they had previously subsisted, and, by a necessary result, any 
disposition towards the parties in the respect of their succession to the property, 
real and personal, of which I may be found to be possessed at my death, after 
the payment of all my just debts, necessary expenses, funeral charges.. .’’ 


The testator then proceeded to make several specific and pecuniary bequests, after 
which he proceeded as follows: : 


“Highthly, in the event of my demise at any early period, I direct and 
enjoin the executors and administrators hereunto, to purchase and prepare for the 
ultimate deposit of my body, and also for the removal and deposit of the remains 
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of my parents and sister, now lying interred in a vault in the churchyard of 
Chipping Ongar, in Essex, the mount that is contiguous, surrounded by a moat, 
which I understand to be the property at present of Mr. Evans, on the summit 
of which they will be pleased to cause the construction of a suitable and 
handsome as well as durable monument, fronting the summit and sides of the 
mount with cedar and cypress trees, in a manner that may render it orna- 
mental to the town, the expenses whereof for the purchase, the construction 
of the monument, etc., are to be met and provided from the surplus property 
that will and may be found after the payment of, and discharge shall have 
been made of the above legacies and bequests, etc. And though aware that the 
Monument Mount may not be consecrated, I yet direct and expressly will and 
command, that this injunction for the place of final interment be absolutely 
attended to, and carried into instant effect and completion.”’ 

“Ninthly, I will, devise, give, and bequeath the remainder of my property, 
of whatsoever kind and description, and that may arise from the sale of my 
effects, after deducting the annual amount that will be requisite to defray the 
keep of my horses (which I will and direct be preserved as pensioners, and 
never, under any plea or pretence, to be used, rode, or driven, or applied to 
labour) to the government of Bengal, for the express purpose of that govern- 
ment applying the amount to charitable, beneficial, and public works at and 
in the city of Dacca in Bengal, the intent of such bequest and direction being, 
that the amount shall be applied exclusively to the benefit of the native inhabi- 
tants, in the manner they and the government may regard to be most con- 
ducive to that end.”’ 


In a subsequent part of his will the testator appointed Henry Revell Reynolds, jun., 
and Joseph William Thrupp, his executors. 

Shortly after the testator’s death the bill was filed by his widow (partly, as a 
creditor against his estate under the trusts of her marriage settlement and of a 
separation deed which he had executed shortly before his death, and partly, as 
claiming an interest in the residue, which, she contended, was ineffectually disposed 
of by the above recited clauses of the will) against the executors of the will, the 
trustees of the settlement and separation deed, John Mitford and Anne, the wife 
of Henry Revell Reynolds the elder (who were alleged to be the testator’s only 
next-of-kin at the time of his death), the East India Company, and the Attorney- 
General. The bill prayed, among other things, a declaration that the bequest 
contained in the ninth clause of the will was void, and also a declaration that the 
directions contained in the eighth clause respecting the monument, were illegal 
and of no effect. By the decree made on the hearing of the cause before the 
Vice-Chancellor of England (SHapweEt., V.-C.), on June 8, 1838, it was, among 
other things, declared ‘‘that the bequest of the residue, in the testator’s will 
contained, was a good and valid bequest for the charitable purposes therein men- 
tioned,’’ and it was referred to the master to make the usual inquiries as to the 
next-of-kin of the testator living at the time of his death, and if the master should 
find that such next-of-kin, or the representatives of such of them, if any, as weré 
dead, were parties to the suit, he was then to proceed to take the usual accounts 
of the testator’s estate. The plaintiff appealed against so much of that decree as 
declared the validity of the bequest to the government of Bengal, and the appeal 
came on to be heard before Lorp CotrenHam, L.C., on July 21, 1839; but his 
Lordship refused to decide the question raised by the appeal, until the inquiries 
and accounts directed by the decree should have been taken, and the existence 
of a residue ascertained. In the meantime, however, he directed a further 
reference to the master to inquire who was meant by the testator by the description 
in his will of ‘‘the government of Bengal?’’ The master, by a separate report, 
dated Dec. 10, 1839, found that by the government of Bengal, the testator intended 
to designate the executive government of Fort William in Bengal, as it existed 
under the provisions of the Government of India Act, 1888, at the date of his 
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will, and that such government was then and had ever since been vested in the 
Governor-General of India alone. In consequence of that report, the Earl of 
Auckland, the then Governor-General of India, was made a party to the suit by 
amendment; and the master having afterwards made his general report, from 
which it appeared that testator’s next-of-kin were before the court, and that there 
was a considerable residue, the appeal now came on again, to be heard. 


Bethell, Russell, and Heathfield for the plaintiff. 

Wakefield, Turner, Ellison and Jemmell for the next-of-kin. 

Richards, Lloyd and Wigram for the East India Company and the Earl of Auck- 
land. 

Twiss and Wray for the Attorney-General. 

Koe and Roupell for the executors. 


Dec. 8, 1842. LORD LYNDHURST, L.C.—This is a question arising out of the 
will of Robert Mitford. The testator, after providing for the payment of his debits 
and legacies, proceeds as follows: 


‘‘Ninthly, I will, devise, give, and bequeath the remainder of my property to 
the government of Bengal, for the express purpose of that government apply- 
ing the amount to charitable, beneficial, and public works at and in the city 
of Dacca in Bengal, the intent of such bequest and donation being that the 
amount shall be applied exclusively to the benefit of the native inhabitants in 
the manner they and the government may regard to be most conducive to that 
end.”’ 


The first and main question is whether this is a valid charitable bequest. The 
money is to be applied to charitable, beneficial, and public works at and in the 
city of Dacca in Bengal. If these words, as it is contended upon the authority 
of Williams v. Kershaw (1), are to be taken distributively and not conjunctively, 
and any one of the purposes or of the alternatives would not constitute a valid 
charitable bequest, the whole disposition will, of course, fail. On that point no 
doubt can be entertained. But this is not the whole of the bequest, because the 
testator goes on to say that it is his intent that the money shall be applied 
exclusively to the benefit of the native inhabitants of Dacca. Taking, therefore, 
the whole together, the meaning, as I understand it, is this, that the money shall 
be applied to works—by which I understand something to be constructed or estab- 
lished—tfor the benefit of the native inhabitants of Dacca—not for any particular 
class of the native inhabitants, but for all the native inhabitants in general, both 
rich and poor—and I think within all the authorities, this constitutes a valid 
charitable bequest. 

In Jones v. Williams (2), which was before Lorp Campen, there was a bequest 
of £1,000 to supply water to the town of Chepstow for the use of the inhabitants. 
That was considered a charitable bequest within the statute of Elizabeth (Charitable 
Gifts Act, 1601); and Lorp Campen, upon that occasion, stated that a eift for 
general or public use, for the poor as well as the rich, had always been considered 
within the statute of Elizabeth, as a good charitable bequest. Again, in a case 
which was cited at the Bar, of Howse v. Chapman (8), Lorp LovuacHBorouGH decided 
that a gift for the improvement of the city of Bath was, from its general nature, a 
good charitable bequest. In another case which was also referred to, the case of 
the Botanical Garden at Stockwell (Townley v. Bedwell (4)), Lorp Expon thought 
that the testator’s having added in his will, that he considered it would be a public 
benefit, gave to the bequest the character of charity, and consequently that the gift 
was void under the Statute of Mortmain. So, also, in A.-G. v. Heelis (5), which 
was a gift of funds for the improvement of the town of Bolton, that also, from its 
general nature, was considered as a valid charitable bequest, and Str Jonn Leacu, 
V.-C., on that occasion stated that he had always considered the rule to be that 
any lawful bequest for a general or public purpose was a good charitable bequest 
within the statute of Elizabeth, and he instanced the case of money given for the 
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purpose of building a sessions house for the county, and other similar cases which 
had been considered from their general nature as good charitable bequests. 

In the present case, according to the construction which I put upon the words 
of this bequest taken altogether, it is a bequest of money to be applied in the 
construction or establishment of some works for the general benefit of the native 
inhabitants of Dacca, for the poor as well as for the rich; and I think that comes 
within the principle of the cases I have stated, and constitutes, under the statute 
of Elizabeth, a good charitable bequest. 

It is unnecessary for me to advert to the question as to the Statute of Mort- 
main, because I agree in what was stated in Lyons Corpn. v. Hast India Co. (6), 
that the Statute of Mortmain does not apply to India. This brings me, therefore, 
to the consideration of several other objections which have been made to this 
bequest. One is that it is difficult to ascertain, and uncertain, what the testator 
meant by the term ‘‘native inhabitants of Dacca.’’ I apprehend that any person 
who has been in the habit of communicating with the East Indies would have no 
difficulty upon that subject. If there were any real difficulty, it might be removed 
by a reference for the purpose of inquiring as to the meaning of this term. But 
I apprehend that in the mouth of a person who has been in the habit of residing 
in the Kast Indies the term ‘‘native inhabitants of Dacca’’ is used in contradistinc- 
tion to the European inhabitants, or the descendants of European inhabitants; and 
that, I conceive, was the sense in which the term was used by the testator in this 
instance. Again, it is said, How can any works be exclusively for the use of the 
native inhabitants? The instance was given of a monument, which all persons 
would see and all persons would enjoy as far as it was capable of being enjoyed. 
But many instances might be put of works that might be applied exclusively to the 
benefit of the native inhabitants—hospitals for the benefit of the native inhabitants 
only—baths for the benefit of the native inhabitants only—gardens, and various 
other establishments might be suggested which would satisfy the words ‘‘for the 
exclusive benefit of the native inhabitants.”’ 

Another objection which was made was that this fund might be applied to idola- 
trous purposes, to the building of a temple for the worshipping of idols, and other 
objectionable purposes. The answer to this, I think, is obvious. The gift is 
‘‘for the benefit of the native inhabitants.’’ This court would not consider such 
an application of the funds as being for the benefit of the native inhabitants, nor 
would any other court, administered upon the principles of this court, consider 
that an application of the fund for the purpose of encouraging idolatry could be for 
the benefit of the native inhabitants of Dacca; and I understand from the Acts of 
Parliament (East India Company Acts, 1772 and 1780), by which the Supreme 
Court of Calcutta was founded, and from the proceedings in Lyons Corpn. v. East 
India Co. (6), that the Supreme Court of Calcutta exercises an equitable jurisdic- 
tion, similar to and corresponding with the equitable jurisdiction of this court, 


including the jurisdiction exercised by this court in matters of charity. Any ~ 


application, therefore, of the funds for idolatrous purposes would not be considered 
by that court as a proper application within the meaning of the testator, and 
would be controlled, regulated, and restrained. It appears to me, therefore, that 
the money in this case being, by the will of the testator, directed to be given for 
this purpose to the government of Bengal, which government of Bengal is found 
by the report of the master to be the Governor-General of India, the money ought 
to be paid over to the Governor-General of India, as in the case of foreign charities, 
for the purpose of being applied to the purposes mentioned in the will. 

Then it is said, this court will not part with the fund, because it may lead to 
abuse, that the Governor-General may misapply this fund, may not discharge this 
trust in a manner of which this court might approve, and that he is amenable to 
no tribunal, and subject to no control. This also, I apprehend, is incorrect. When 
you come to look at the statute, by which that court is founded and regulated 
(East India Company Act, 1772, as amended by the 1780 Act), it appears that the 
Governor-General is subject to the jurisdiction and control of the Supreme Court 
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of Calcutta, except when he is acting entirely in his public capacity as Governor- 
General in council. In this case, he is receiving the funds of a private individual, 
to be applied according to the will of that individual. He does not receive them 
for the purpose of discharging any duty, or any trust which is cast upon him by 
the public; he is not responsible to the government, or to Her Majesty, or to the 


East India Company, for the manner in which he discharges this trust; he is not 


acting as Governor-General in council; and, therefore, I apprehend, he is amenable 
to the tribunal of the Supreme Court of Calcutta, precisely in the same way as if 
he was acting in any ordinary case as an individual. 

Another difficulty, however, was suggested, which was of this nature. This 
charity is to be administered for the benefit of the native inhabitants of Dacca, 
according to the opinion of the Governor-General and the native inhabitants, of 
what shall be for their benefit: and it is said, What are you to do if they differ 
as to the mode of distribution and application? In that case I think the answer 
is obvious. You could not apply the fund to any charitable object until they 
agreed, or until the court, if the court thought itself justified in doing so, should 
interfere for that purpose. But the same difficulty would exist in a great variety 
of cases. If property is given for a charitable object to A. and B., to be applied 
to such charitable institutions in this metropolis as they shall agree upon, they may 
differ; but such a bequest was never considered on that account as not constituting 
a valid bequest. It appears to me, therefore, that these objections are objections 
that do not weigh in this case, and ought not to govern the decision of the court. 

But then there is another objection—an objection which was not presented to the 
consideration of the vice-chancellor when the case was argued before him; and that 
objection arises out of the eighth clause, which precedes that on which I have been 
commenting. The clause is in these terms. [Hrs Lorpsuip read the eighth 
clause.] It is argued that this is a void bequest; and that this being a void bequest, 
and the amount which it will be necessary to expend for the purpose of carrying 
this design into effect, if it could be legally carried into effect, being uncertain, and this 
being to be paid out of the residue, and the remainder of the residue being to be applied 
to the charitable objects to which I have already adverted, that if the sum to be applied 
to this object is uncertain, the balance also must be made uncertain, and, therefore, 
that the ultimate residue applicable to the charitable purpose being uncertain, the gift 
would be void within the decision in Chapman v. Brown (7), and I think in A.-G. v. 
Davies (8), and in the more recent decision of A.-G. v. Hinxman (9). Assuming that 
this is a void bequest (I am aware that that is a matter which is controverted), it 
is payable out of the residue, because it is payable out of the surplus after the 
payment of debts and legacies; and I do not know what constitutes the residue, 
but the surplus after the payment of the debts and legacies. It is remarkable that 
when you come to the other disposition it speaks of the remainder, that is, the 
remainder after all those previous objects have been satisfied, and, among others, 
this object as to the mausoleum or monument, which is to be paid, as I consider, 
out of the residue. Then the only question is this: Is this so uncertain in its 
nature (assuming that it is a void bequest), so uncertain as to the amount that 
would be required for it, as to vitiate the bequest to the charity to which I have 
adverted? In Chapman v. Brown (7), Str Witit1am Grant, M.R., was very 
desirous, if possible, of preventing this consequence. That was a bequest for a 
chapel. He says, the chapel is not defined, the nature and size of it is not ascer- 
tained, and there is no locality appointed. If I knew where it was to be built, I 
might form some opinion as to what would be required for the population of that 
district, and I might, under such circumstances, refer it to the master for the 
purpose of ascertaining what sum would be sufficient for the purpose of satisfying 
this bequest. Those difficulties which existed in Chapman v. Brown (7), have no 
existence, as it appears to me, in the present instance. The place is defined, the 
very spot is pointed out, and the extent required for the purchase. The monument 
is to contain the body of the testator, and the bodies of his two parents, and of 
his sister. The proper size of it, therefore, is easily ascertained. It is to be 
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a suitable and handsome monument, and durable, that is, built of durable materials, 
and in a durable way. It does not appear to me, therefore, that there is in this 
case that difficulty which existed in Chapman v. Brown (7), and which the Master 
of the Rolls there thought to be insurmountable, and which prevented him from 
referring it as a matter of inquiry to the master. It does not appear to me that 
there is in this case any difficulty, but that it may be referred to the master for the 
purpose of ascertaining what would be a proper sum to carry that intention of the 
testator into effect. That sum, being once ascertained, would be deducted from 
the residue, which would render the amount applicable to the charitable object 
certain, and that would get rid of the objection which has been raised upon this 
ground. 

It appears to me, taking all these matters into consideration, that this is a good 
charitable bequest, free from any valid or legal objection which can be urged 
against it, and that this court ought ultimately to direct this money to be paid over 
to the Governor-General. But all this is premature. The vice-chancellor has 
merely declared it to be a valid charitable bequest, and so far I am of opinion that 
the decree is right. I think, however, it will be necessary to vary it in one respect; 
namely, for the purpose of identifying what the charitable bequest is, to which 
the decree refers: because, if the direction as to the mausoleum, which is un- 
touched by the decree, is to be considered as a charitable bequest—not a super- 
stitious use, but a charitable bequest—then there are two charitable bequests 
contained in the will; and therefore that part of the decree of the vice-chancellor, 
in which he has declared ‘“‘that the charitable bequest of the residue in the 
testator’s will contained is a valid charitable bequest,’’ should be varied so as to 
identify the charitable bequest to which he refers, namely, that which relates to 
the inhabitants of Dacca. That is the only alteration which it appears to me, 
at this moment, necessary to make in the decree. 


Dec. 20, 1842. The cause came on, by the Lord Chancellor’s permission, to be 
heard before his Lordship for further directions. 


Bethell for the. plaintiff, proposed that it should be referred to the master to 
make the inquiry, suggested in the foregoing judgment, respecting the monument. 

Wigram on behalf of the Dacca charity, submitted that the court should first 
decide whether the bequest for the monument was merely a charge upon the 
residue, or an appropriation of an integral part of the residue, and if it was merely 
a charge, then whether the bequest was valid; because, if it were held to be 
merely a charge on the residue, and invalid, the whole residue would belong to 
the Dacca charity, and the proposed inquiry would be useless. 


LORD LYNDHURST, L.C.—I consider that I have already decided the first 
question. The expense of constructing the monument was to be defrayed out of 
the property which should remain after payment of the testator’s debts and 
legacies: what is that but the residue? Then, when he comes to the Dacca 
charity, he says: ‘‘I give the remainder of my property’’—from which I understand, 
what remains of the residue after building the monument—‘‘to the government of 
Bengal,’’ etc. I think, therefore, the proper course will be to reserve the question 
as to the validity of the bequest for the monument, and to refer it to the master 
to inquire what sum would be reasonably required for the purpose of carrying into 
effect the directions of the testator, by which he provides, etc., adopting the 
very words of the eighth clause. That form of reference will leave the question, 
as to the validity of the bequest, open. 


Decree of the vice-chancellor, as varied, confirmed. 


A 


i 
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SIDMOUTH v. SIDMOUTH 


[Rois Courr (Lord Langdale, M.R.), April 27, 28, 1840] 
[Reported 2 Beav. 447; 9 L.J.Ch. 282; 48 E.R. 1254] 


B Administration of Estates—Advancement—Presumption of advancement—Pur- 


chase of funds by parent in name of child—Receipt of dividends by parent 

under power of attorney from child—Rebuttal of presumption—Evidence— 

Acts and declarations of parent. 

Where property is purchased by a parent in the name of his child, the 
purchase is prima facie deemed to be an advancement and the resulting trust 
in favour of the person who pays the purchase-money does not arise in such a 
case. The presumption of advancement may be rebutted by evidence showing 
an intention that the child shall take as trustee. The contemporaneous acts 
and declarations of the parent are evidence to show that the child shall take 
as trustee only, but the subsequent acts and declarations of the parent are in- 
admissible for that purpose. 

Moneys were invested in the funds by a father in the name of his son, the 
dividends being received by the father during his life under a power of attorney 
from the son. 

Held: this was an advancement, and the invested money belonged to the son. 


Notes. Referred to: Skeats v. Skeats (1842), 12 L.J.Ch. 22; Gopeekrist Gosain 
v. Gungapersand Gosain (1854), 6 Moo. Ind. App. 53; Bone v. Pollard (1857), 
24 Beav. 283; Williams v. Williams (1868), 32 Beav. 370; Forrest v. Forrest (1865), 
34 L.J.Ch. 428; Hepworth v. Hepworth (1870), L.R. 11 Eq. 10; Re Shephard, 
Shephard v. Cartwright, [1953] 2 All E.R. 608. 

As to resulting trusts and presumptions of equity on making a gift, see 18 Hats- 
BuRY'S Laws (8rd I:dn.) 384 et seq.; and for cases see 25 Diarst (Repl.) 558 et seq. 
As to advancement on a gift to a child, see 88 Hatspury’s Laws (8rd Edn.) 869; and 
for cases see 22 Dicest (Repl.) 53 et seq. 


Cases referred to in argument: 

Finch v. Finch (1808), 15 Ves. 43; 83 E.R. 671, L.C.; 25 Digest (Repl.) 559, 85. 

Taylor v. Taylor (1737), West temp. Hard. 111; 1 Atk. 886; 26 E.R. 247, L.C.; 
25 Digest (Repl.) 559, 82. 

Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92; 30 E.R. 42; 25 Digest (Repl.) 559, 
84. 

Lord Grey v. Lady Grey (1677), 1 Cas. in Ch. 296; 2 Swan. 594; Cas. temp. 
Finch, 888; 22 E.R. 809, L.C.; 25 Digest (Repl.) 558, 75. 

Crabb v. Crabb (1834), 1 My. & K. 511; 3 L.J.Ch. 181; 39 E.R. 774, L.C.; 25 
Digest (Repl.) 559, 87. 

Woodman v. Morrel (Morin) (1678), Freem. Ch. 82; 22 E.R. 1040; on appeal, 
Freem.Ch. 34, n., L.C.; 25 Digest (Repl.) 558, 76. 

Murless v. Franklin (1818), 1 Swan. 13; 36 E.R. 278, L.C.; 25 Digest (Repl.) 
559, 86. 

Swift d. Farr v. Davis (1799), 8 East, 354, n.; 108 E.R. 378. 

Stileman v. Ashdown (1742), 2 Atk. 477; 26 E.R. 688, L.C.; 25 Digest (Repl.) 
559, 83. 

Loyd v. Read (1719), 1 P.Wms. 607; 24 E.R. 587, L.C.; 25 Digest (Repl.) 562, 
104, 


Bill praying for a declaration that certain sums which had been purchased in the 
funds by Lord Stowell, in the name of his only son William Scott, and the dividends 


ot which had, with the concurrence of William Scott, been received by Lord 


Stowell during his life, belonged to William’s estate; or if not, then that the rights 
of the plaintiff and the defendants therein might be declared. 
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At six different times in 1825 and 1826, Lord Stowell purchased several large 
sums in the funds in the name of his only son William Scott, and on Jan. 18, 
Oct. 24, 1825, and Aug. 8, 1826, William executed powers of attorney authorising 
Lord Stowell and his bankers to receive the dividends, which had been done, and 
the amount carried to the credit of Lord Stowell’s account with his bankers. It 
did not appear that William Scott knew of the purchases at the time they were 
made and, in two of the cases, it did not appear that he knew of the transfers until 
the times when he executed the powers of attorney, but in one case he attended at 
the bank with his father and received the dividend warrant which he handed over 
to Lord Stowell. What took place at the time Lord Stowell directed the purchases 
to be made, was detailed in the evidence of one Addison, then a clerk of Lord 
Stowell’s bankers, and was as follows: After stating that Lord Stowell was in the 
habit of coming to his bankers when he had some surplus money to lay out for 
the purpose of giving directions as to its investment, and that the witness almost 
uniformly saw him on those occasions, he stated ‘‘that a conversation of this sort 
usually occurred, viz., after mentioning that he had some spare money to lay out, 
he would say, partly as if deliberating to himself and partly as if speaking to 
witness: ‘What shall I buy? I have some idea of buying the stock in my son’s 
name’; and after hesitating and considering for a short time, he would add: ‘Well, 
I think I will buy it in my son’s name,’ or he used expressions to that effect. 
That, although ... Lord Stowell now and then evinced some little indecision as to 
whose name the stock should be purchased in, yet that all the purchases of stock 
which he made from May 4, 1825, till the month of October, 1826, were with one 
exception made by his direction in the name of his son William Scott. That the 
witness was led to believe, as well from his conversation with Lord Stowell, as 
from the manner in which the stock was dealt with and treated, that Lord Stowell 
always considered that the stock, so purchased in his said son’s name, still remained 
his own property.”’ 

In 18380 Lord Stowell made his will and two ecodicils and, in November, 1831, 
he made a third codicil under which he intended William to take considerable 
benefits. William, however, died in November, 1835, and Lord Stowell died two 
months afterwards in January, 18386. There was some evidence of Lord Stowell’s 
solicitor, Mr. Chisholme, to the effect that in 1829 and in 1831, at an interview 
respecting his will, Lord Stowell had spoken of some property which William had 
in the funds, and which he had taken into account in determining the amount 
intended to be left to him by Lord Stowell. There was also some evidence to show 
that in the enumeration of Lord Stowell’s property shortly before his death, but 
when his intellects were much impaired by age, the property in question had been 
included. 

The interests of the parties to the suit in the funds in question were as follows. 
The plaintiff, Lady Sidmouth, would be absolutely entitled to the funds in question, 
if they formed part of the estate of William; but in the event of the stock forming 
part of Lord Stowell’s estate, the principal defendants would, under the will of 
Lord Stowell, be entitled thereto, in the event of the death of the plaintiff without 
issue. 

Pemberton and L. Wigram for the plaintiff, Lady Sidmouth, the sister and per- 
sonal representative of William Scott. 

Hall for the first and second defendants, Lord Sidmouth and Mr. Chisholme, the 
executors of Lord Stowell. 

Kindersley and H. Williams for the representatives of Lord Eldon, one of Lord 
Stowell’s next-of-kin. 

Purvis for Mrs. Forster, another of Lord Stowell’s next-of-kin. 

Turner and Allfrey for Mr. Sanderson, another of Lord Stowell’s next-of-kin. 





LORD LANGDALE, M.R.—The plaintiff in this cause is the legal personal 
representative of her late brother, William Scott, and as such she claims to be 
entitled to £5,500 three per cents., £7,000 three per cent. reduced annuities, and 


iD 


= 
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£21,000 three and a half per cent. annuities, which were standing in the name of 
William Scott at the time of his death. [Having described the defendants, His 
Lorpsurp continued :] William Scott died on Nov. 26, 1835, in the lifetime of his 
father, Lord Stowell, who died on Jan. 28, 1886. The death of William was not 
made known to his father and, for some time after Lord Stowell’s death, it was 
supposed that William had died intestate. On this supposition, administration of 


his estate was granted to his father’s executors and they procured the sums of 


stock which are in question to be transferred into their names. After William's 
will was discovered, administration of his estate was granted to the plaintiff. By 
William’s will the whole of his personal estate was bequeathed to the plaintiff. By 
the will of Lord Stowell, his residuary estate is contingently given in trust for the 
persons who, under the Statute of Distributions, would be entitled to his personal 
estate in case he had died intestate and without issue. 

The several sums of stock which were standing in William Scott’s name at the 
time of his death, were all of them purchased by the directions and with the money . 
of Lord Stowell; and, in these circumstances, the plaintiff contends that the stock 
so purchased by the father in the name of the son was an advancement to the son, 
that they constituted part of his estate and now belong to her as his legal personal 
representative. The defendants, the next-of-kin (exclusively of the plaintiff and 
her issue), contend that the purchase was made in circumstances which constitute 
William Scott a trustee for his father, Lord Stowell, and that, notwithstanding the 
transfer of the stock into the name of William, the beneficial interest therein was 
vested in Lord Stowell, formed part of his estate and, on the happening of the 
contingency contemplated by him, will belong to his next-of-kin. 

The law applicable to cases of this nature is subject to so little doubt that it has 
not been questioned in the argument of this case. Where property is purchased 
by a parent in the name of his child, the purchase is prima facie to be deemed 
an advancement, and the resulting or implied trust which arises in favour of the 
person who pays the purchase money and takes a conveyance or transfer in the 
name of a stranger does not arise in the case of a purchase by a parent in the name 
of a child. Still, the relation of parent and child is only evidence of the intention 
of the parent to advance the child, and that evidence may be rebutted by other 
evidence, manifesting an intention that the child shall take as a trustee. In this 
case, as in most others of the like kind, the only question is whether there is such 
other evidence. That contemporaneous acts and even contemporaneous declara- 
tions of the parent may amount to such evidence, has often been decided. Subse- 
quent acts and declarations of the parent are not evidence to support the trust, 
although subsequent acts and declarations of the child may be so; but generally 
speaking, we are to look at what was said and done at the time. 

In this case, the only evidence showing what was done at the time is that of 
Mr. Addison. He says that Lord Stowell was in the habit of going to the banking- 
house of Child & Co. when he had surplus money to lay out and that, on such 
occasions, a conversation of the following sort usually occurred. After mentioning 
that he had some spare money to lay out, he would say, partly as if deliberating 
to himself and partly as if speaking to witness: ‘‘What shall I buy? I have some 
idea of buying the stock in my son’s name’’; and after hesitating and considering 
for a short time, he would add: ‘‘Well, I think I will buy it in my son’s name,”’ 
or he used expressions to that effect. The witness then proves the stock to have 
been purchased by the directions of Lord Stowell in his son’s name and, leaving 
it to be supposed that the vague language he has described was employed on the 
several occasions of those purchases, he says it was understood by the bank that 
the stock was to be held by the son at the entire and absolute disposal of the father. 

This understanding [by the bank] is not material, as we are to consider what it 
is of which the facts are evidence. I am of opinion that the species of deliberation 
which was manifested by Lord Stowell and, supposing it to have occurred on every 
occasion of transfer, affords no evidence whatever that he intended his son to be a 
trustee of the stock. I cannot suppose him to have been ignorant of the legal effect 


342 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


of buying the stock in the name of his son; and it seems much more probable that. 


any hesitation which he evinced was occasioned by a deliberation whether he should 
or not make an advancement for his son rather than by a deliberation whether he 
should or not make his son a trustee for him at a time when he had other stock 
standing in his own name, and in which it does not appear that any convenience 
could be obtained by making his own son a trustee for him of part of the stock of 
which he was the owner. 

As far as acts strictly contemporaneous appear, there does not seem to be any- 
thing to manifest an intention to make the son a trustee for the father. The 
circumstance that the son was adult does not appear to me to be material. It is 
said that no establishment was in contemplation and that no necessity or occasion 
for advancing the son had occurred but, in the relation between parent and child, 
it does not appear to me that an observation of this kind can have any weight. The 
parent may judge for himself when it suits his own convenience, or when it will 
be best for his son to secure him any benefit which he voluntarily thinks fit to 
bestow on him, and it does not follow that because the reason for doing it is not 
known there was no intention to advance at all. 

But then it is said that the powers of attorney which enabled the father or the 
father’s bankers, to receive the dividends, though not strictly contemporaneous, 
followed so soon on the transfers as to show that they were part of the same 
transaction. In none of the cases does it appear that William knew of the transfers 
at the time when they were made. In two of the cases it does not appear that he 
knew of the transfers until the times when he executed the powers of attorney, but 
in one of the cases he had attended at the bank, he himself received the dividend 
warrant and consequently knew of the transfer before he executed the power of 
attorney. He then permitted his father, who was present, to deal with the dividend 
as he pleased. These circumstances are not conclusive but they make it probable 
that, at the time when the transfers were made, Lord Stowell intended that the 
dividends should be received by himself. Whenever that intention was formed, 
William acquiesced in it. 

Supposing, however, that the demand of the powers of attorney afford evidence of 
Lord Stowell’s intention at the times of the several transfers, I am of opinion that 
it cannot thence be deduced that Lord Stowell, at the same times, intended his 
son to be a mere trustee for him. Consider the situation in which they stood— 
the son unmarried, living in the house of his father and wholly maintained by him, 
having future expectations from another source but no present maintenance except 
from his father, and having very great future expectations from his father’s large 
property; and then consider what the father could mean by transferring sums of 
stock into the name of his son, with an intention to receive the dividends himself. 
It is clear that he meant to continue to maintain his son; it is probable that if he 
had meant only a contingent provision in the event of the son surviving him, he 
would have made a transfer into the joint names of himself and his son, for this 
would have given the absolute power over the stock to the survivor. If he had 
intended, notwithstanding the transfer to the son, to retain the absolute dominion 
in himself, it is probable he would have taken care to extend the power so as to 
enable himself to sell and transfer; but it is scarcely to be conceived why he should 
make any transfer at all if he intended the son to have neither any present interest 
in the stock nor any power over it nor any future benefit of any kind from it. 

It seems to me to be if not a necessary yet an extremely probable inference from 
the circumstances, that the father intended to make the son, to the extent of these 
transfers, secure for the future; but at the same time intended to make the son, for 
the present, dependent on himself for his support; that although he adopted a mode 
of proceeding which gave power to the son to revoke the letters of attorney and 
sell the stock, yet he relied, and reasonably, on his own parental influence, on the 
habitual deference of his son and on the conformity to his own will which he 
might expect in a son who had so much to expect from him, that no improper 
advantage would be taken of the power which the son obtained by the transfer. 
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So, in fact, they went on; the son was maintained by the father who continued to 
receive the dividends. 

The evidence of Mr. Chisholme, so far as it shows that at a subsequent period 
Lord Stowell referred to this stock as a provision to that extent made for William 
Scott, is material. It was quite consistent with its being an advancement that 
Lord Stowell should take it into consideration to determine what further provision 
he should make for William by his will. The other parts of the evidence ot 
Mr. Chisholme I do not consider to be important. Lord Stowell does not appear 
at the time to have accurately recollected the particulars of the stock which he had 
transferred and Mr. Chisholme may not have succeeded in accurately collecting the 
very words which Lord Stowell used; but I do not find anything in any part of the 
evidence which is inconsistent with the material part, by which it is shown that 
Lord Stowell himself considered that by the transfers he had made a provision for 
his son. [Hrs Lorpsure then dealt with further evidence which he considered 
proved nothing as to the rights of the parties. ] 

On the whole, I think there is not in this case anything to rebut the ordinary 
presumption which arises from an investment by a father in the name of his son; 
and the several sums of stock in question, form parts of the estate of William 
Scott, and belong to the plaintiff as his representative. 


WOODLAND AND ANOTHER v. FULLER AND ANOTHER 


[Court oF QuEEN’s Bencu (Lord Denman, C.J., Littledale, Patteson and Coleridge, 
JJ.), May 5, 1840] 


[Reported 11 Ad. & El. 859; 3 Per. & Dav. 570; 9 L.J.Q.B. 181; 
4 Jur. 743; 113 E.R. 641] 


Execution—Delivery of property to sheriff—Effect—Binding property—Right of 
debtor to convey property away—Sale in market overt. 

Delivery to the sheriff of the goods of a judgment debtor binds the property 
so that, into whosesoever hands it comes, it is liable to be seized under the writ. 
The debtor may convey it away, but not so as to defeat the right of the 
execution creditor. The only way in which he ean defeat that right is by a sale 
in market overt. By a conveyance in any other circumstances the debtor can 
only convey what he himself has. 


Notes. Referred to: Holmes v. Tutton (1855), 5 E. & B. 65; Bridge v. Tattersall 
(1857), 29 L.T.0.8. 76; Bothamley v. Heywood (1862), 8 Jur.N.S. 1156; Johnson v. 
Pickering, [1908] 1 K.B. 1. 

As to execution under the writ of fi. fa., see 16 Hansspury’s Laws (3rd Edn.) 
27,48; and for cases see 21 Dicrest (Repl.) 527-529. 


Case referred to: 
(1) Giles v. Grover (1832), 9 Bing. 128; 6 BIi.N.S. aii; & Cl. & Fm: 
2 Moo. & 8. 197; 181 E.R. 563, H.L.; 21 Digest (Repl.) 598, 872. | 


Also referred to in argument: 
Harris v. Loyd (1839), 5 M. & W. 482; 9 L.J.Ex. 95; 151 E.R. 183; 21 Digest 
(Repl.) 527, 271. . 
Samuel v. Duke (1888), 8 M. & W. 622; 6 Dowl. 587; 1 Hom & H. 197: 
7 L.J.Ex. 177; 150 E.R. 1294; 21 Digest (Repl.) 618, 1055. 
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Williams v. Waring (1835), 2 Cr.M. & R. 854; 4 Dowl. 200; 1 Gale, 268; 5 Tyr. 
1128; 4 L.J.Ex. 292; 150 E.R. 152; 41 Digest (Repl.) 85, 98. 

Payne v. Drewe (1804), 4 East, 523; 102 E.R. 981; sub nom. Paine v. Drew, 
1 Smith, K.B. 170; 21 Digest (Repl.) 562, 590. 

Wheatly v. Lane (1669), 1 Sid. 397; 1 Saund. 216; 1 Lev. 255; 2 Keb. 455; 82 
E.R. 1179; 24 Digest (Repl.) 718, 7059. 

Baily v. Bunning (1666), 1 Sid. 271; 2 Keb. 82; 82 E.R. 1100; sub nom. Bayly v. 
Bunning, 1 Lev. 173; 21 Digest (Repl.) 617, 1039. 

Thomas v. Desanges (1819), 2 B. & Ald. 586; 106 E.R. 480; 5 Digest (Repl.) 867, 
7284. 

Sadler v. Leigh (1815), 4 Camp. 195; 2 Rose, 286, N.P.; 5 Digest (Repl.) 867, 
7283. 


Interpleader in an action of trover. 

By the order of CoteripGe, J., with the consent of the parties (after issue joined) 
the following Case was stated for the opinion of the court. The plaintiffs were 
assignees of the estate and effects of the Rev. George Henry Templer, an insolvent 
debtor; and the defendants were judgment creditors of the said Templer. The 
defendants brought an action on promises against Templer, which was tried 
before Maute, B., at the Wiltshire Assizes, on Mar. 7, 1839, when a verdict was 
returned for the plaintiffs for £728 16s. damages; and Maute, B., certified that 
execution ought to issue in one week. Final judgment was signed by the plaintiffs 
for £763 1s., on Mar. 15, 1839; and, on the same day, the defendants subsequently 
sued out of this court a writ of testatum fi. fa., directed to the sheriff of Somerset- 
shire, commanding him to levy the last-mentioned sum, with interest thereon, 
at the rate of 4 per cent. per annum, from Mar. 15 aforesaid, of the goods and 
chattels of Templer. The testatum fi. fa. was delivered by the defendants to 
Messrs. Dyne & Co., at their office in Lincoln’s Inn Fields, at 1.15 p.m., Mar. 15, 
and before the petition of Templer was filed, or the vesting order made, as herein- 
after mentioned. The goods and chattels which form the subject of the present 
action were the goods and chattels of Templer. 

No member of the firm of Dyne & Co. was, at the time of the delivery, sheriff 
or undersheriff of the county of Somerset; but Dyne & Co. were then deputies, 
appointed under the Civil Procedure Act, 1833, s. 20 [repealed by the Sheriffs Act, 
1887] for the receipt of writs, granting warrants thereon, making returns thereto, 
and accepting of all rules and orders to be made on or touching the execution of 
any process or writ to be directed to the said sheriff. 

On the delivery of the writ, Dyne & Co. granted a warrant thereon for levying 
the amount of the damages; and on the same day, sent the warrant by post to the 
officer to whom it was directed, and who received it on the following morning. 

The testatum fi. fa. was not at any time in the county of Somerset until Mar. 16. 
On Mar. 14, in the Insolvent Debtors’ Court, final judgment in an action of debt, 
in which Richard Hiorns was plaintiff and Templer defendant, was signed for the 
plaintiff, for £41 I’s. 9d. debt, and £7 9s. damages. On the same day, a writ of 
ca. sa. was sued out in the said mentioned court; and notice thereof was published, 
as the court directed. The petition of Templer was not dismissed by the court; but, 
on June 8, 1839, Templer was brought up before that court, to be dealt with 
according to the provisions of the Judgments Act, 1888; when his petition was 
heard and duly adjudged by the court which held that he should be forthwith 
discharged from custody, and entitled to the benefit of the Act, as to the several 
debts and sums claimed. On the same Mar. 15, notice of the filing of the petition, 
and of the making the vesting order, was given to Dyne & Co. 

At 11 a.m. on Mar. 16, J. P. Melmoth, by the authority, and in the name and 
on the behalf, of the provisional assignee, took possession of a house then lately 
occupied by Templer, and of the goods and chattels therein which became vested 
in the provisional assignee by the said vesting order, and subsequently in the 
plaintiffs on their appointment as assignees, subject to any right which the 
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A defendants might have acquired, in the circumstances stated in this case, to seize 
the same and levy their said damages thereout. Melmoth kept possession of the 
said goods and chattels until the seizure thereof by the sheriff as hereinalter 
mentioned. 

Several hours after the provisional assignee had so taken possession, and about 
5 p.m. on Mar. 16, an officer of the sheriff of the county of Somerset entered the 

B said house, with the said warrant, and with the intention of executing the same 
on the said goods and chattels, when he was informed by Melmoth that he was 
in possession thereof under an authority from the said provisional assignee, and 
on his behalf: but the officer, in order to execute the warrant, took possession of the 
said goods and chattels, and continued in possession thereof from the time of the 
said seizure until after the appointment of the plaintiffs as assignees. 

({ The defendants before the seizure had notice of the filing of the petition and 
the vesting order, but had ordered and directed the seizure, and the sherift’s 
officers continued in possession, and thereby converted the goods and chattels to 
their own use. 

The plaintiffs were, on Mar. 25, appointed assignees of the estate and effects 
of Templer for the purposes of the last-mentioned Act, and, on the same day, 

D signified to the court their acceptance of their appointment, which was entered 
on the record of the said court. After the seizure under the warrant, the sheriff 
of the county of Somerset applied for relief under the statute 1 & 2 Will. 4, c. 58, 
when it was ordered by Cottman, J., that the present action should be brought. 

The question for the opinion of the court was whether the plaintiffs were entitled 

to recover in this action, and if so, that such a judgment might be entered as the 

fF court thought fit; and if not, that a judgment might be entered of nolle prosequi, 
immediately, or otherwise as the court thought fit. 


Bere for the plaintiffs. 
Erle for the defendants. 


LORD DENMAN, C.J.—I have no doubt in this case. Section 37 of the Judg- 

F ments Act, 1838 [repealed by the Bankruptcy Repeal and Insolvent Court Act, 

1869, s. 20 and Sched.] gives to the vesting order no greater effect than the assign- 

ment of the debtor had formerly; and such an assignment would only have vested 
the property in the assignee, subject to the right of the execution creditor. 


LITTLEDALE, J.—Since the Statute of Frauds, 1677, the property is bound 

G from the delivery to the sheriff. The seizure confers only a right to sell, not a 
property, for the defendant may sell, subject to the right of the execution creditor, 
and, where the goods are worth more than the sum for which execution issues, such 
sale passes the right to the residue. Here, however, it is contended that the vesting 
order has a greater effect than such a sale, and resembles a sale in market overt, 
but I do not see how we can give such an effect to the transaction. Nor has the 

HI case any resemblance to a question under a bankruptcy, where the power of the 
sheriff to sell depends on his seizing before the act of bankruptcy. The sheriff, 
therefore, in this case, had a right to sell. It is said that this is an action of 
trover, and that, therefore, the action may be maintained on the right of possession. 
But the question is raised upon interpleader, under the authority of the court, to 
decide the rights of the parties, and we ought not to allow this question to be 

J evaded. Lven if issue were joined on a plea of not possessed modo et forma, I do 
not know that the defendants would not be able, on these facts, to establish a 
right of possession. At any rate, the question might be raised by some special plea. 


PATTESON, J.—AIl the steps in this case are clear except one, as to which 
I was struck by the argument of counsel for the plaintiff: I mean, on the effect 
of the vesting order. It is clear that the delivery to the deputy is a delivery to 
the sheriff. That, however, does not change the property, nor, indeed, does the 
seizure do so: Giles v. Grover (1). But the delivery does bind it so that, into 
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whosesoever hands it comes afterwards, it is liable to be seized under the writ. 
The debtor may convey it away, but not so as to defeat the right of the execution 
creditor. It is true that the debtor might defeat that right by a sale in market 
overt, which is a peculiar proceeding. But the law as to such a sale applies to 
no other transaction. Then a conveyance by the insolvent could give no more 
right than any other conveyance, because he could convey only what he had at 
the time. There is nothing in the Judgments Act, 1838, to show that such a 
conveyance was equivalent to a sale in market overt. Then was the vesting order 
so? I do not like the doctrine of equivalents, but here the statute merely says 
that the order shall have the effect of vesting, without carrying the transaction 
beyond the conveyance under the former Insolvent Debtors’ Acts: it gets rid of no 
charge. Then how is the charge to be enforced? Counsel for the plaintiffs seemed 
to contend that it could not be enforced by the sheriff’s seizure. But this has been 
the ordinary way by which the sheriff has enforced, and I cannot see why he is 
not to enforce the execution here as he would against a purchaser. Thus the 
general property is in the plaintiffs, and they had possession under it; but the 
sheriff was not a wrongdoer when he seized in right of the execution creditor; and, 
therefore, trover could not be maintained. 


COLERIDGE, J.—It appears to be conceded, and properly, that the right of the 
defendants must prevail unless the vesting order can have the effect of a sale in 
market overt. But I see no analogy between the two. We know the history of the 
vesting order; it merely takes the place of the provisional assignment by the 
insolvent, from whom all emanated under the former acts. Nothing then could 
pass but what the insolvent had; and all passed subject to such rights as could 
attach against him. Hers the delivery of the writ does not alter the property, but 
binds it so as to give the sheriff a right to seize, unless the goods be sold in market 
overt. The vesting order puts the court in the place of the insolvent, and no more. 
Whatever, therefore, passed, passed subject to the effect of the writ. 


Judgment for defendants. 


CHANTER v. HOPKINS 


[Court or Excuequer (Lord Abinger, C.B., Parke and Gurney, BB.), November 
19, 1838) 


[Reported 4 M. & W. 399; 1 Horn & H. 377; 8 L.J.Ex. 14; 
3 Jur. 58; 150 E.R. 1484] 


Sale of Goods—Warranty— Warranty part of contract, but collateral to its express 
object. 

The defendant sent the following order to the plaintiff: ‘“‘Send me your patent 
hopper and apparatus to fit up my brewing copper with your smoke-consuming 
furnace. Patent right £15 15s....’’ The furnace was installed on the 
defendant’s premises, but was found to be unsuitable for brewing and not 
smoke-consuming when used. On a claim by the plaintiff for £15 lds. licence 
fee for the patented article, the defendant (without making any imputation 
of fraud) alleged breach of warranty in that the plaintiff was aware of the 
purpose for which the furnace was required. 

Held: on the facts the plaintiff made no warranty as to the suitability of 
the furnace, and, therefore, there was no breach of an implied warranty by him; 
he had supplied an article according to the terms of the defendant's order, 


A 
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and so he had fulfilled his part of the contract and was entitled to judgment. 

Per Lorp AxsinceR, C.B.: A warranty is an express or implied statement of 
something which a party undertakes shall be part of a contract, but, although 
part of the contract, it is collateral to the express object of it. Cases where 
goods supplied do not accord with the description under which they are sold, 
although called cases of breach of warranty, should be distinguished as cases 
of non-compliance with the contract. 


Notes. The proviso to s. 14 (1) of the Sale of Goods Act, 1893 (22 Haussury’s 
Sratures (2nd Edn.) 993), provides that in the case of a contract for the sale 
of a specified article under its patent or other trade name there is no implied 
condition as to its fitness for any particular purpose. 

Considered: Shepherd v. Pybus (1842), 3 Man. & G. 868. Applied: Oliphant v. 
Bayley (1843), 18 L.J.Q.B. 84. Considered: Pacific Steam Navigation Co. v. Lewis 
(1847), 16 M. & W. 788; Parsons v. Sexton (1847), 4 C.B. 899; Hall v. Conder 
(1857), 2 C.B.N.S. 22. Applied: Prideaux v. Bunnett (1857), 1 C.B.N.S. 618. 
Distinguished : Ripley v. Jordan (1860), 2 L.T. 154. Considered: Turner v. Muck- 
low (1862), 6 L.T. 690. Applied: Stucley v. Baily (1862), 1 H. & C. 405. 
Approved: Azémar v. Casello (1867), L.R. 2 C.P. 677. Applied: Chalmers v. 
Harding (1868), 17 L.T. 571. Considered: Lloyd v. Sturgeon Falls Pulp Co. (1901), 
85 L.T. 162; Watts v. Stevens, [1906] 2 K.B. 3238; Baldry v. Marshall, Litd., 
[1924] All E.R.Rep. 155. Referred to: Camac v. Warriner (1845), 1 C.B. 356; 
Pott v. Flather (1847), 11 Jur. 7385; Bannerman v. White (1861), 31 L.J.C.P. 28; 
Emmerton v. Mathews (1862), 7 H. & N. 586; Jones v. Just (1868), L.R. 3 Q.B. 
197; Osborn v. Hart (1871), 23 L.T. 851; R. v. Middleton (18738), L.R. 2 C.C.R. 38; 
Manchester Liners, Ltd. v. Rea, Ltd., [1922] All E.R.Rep. 605. 

As to sale of article under its patent or trade name, see 384 Hauspury’s Laws 
(8rd Edn.) 51-54; and for cases see 39 Diarst (Repl.) 550 et seq. As to meaning 
of a warranty, see 34 Hatspury’s Laws (8rd Edn.) 42; and for cases see 89 DicEst 
(Repl.) 509 et seq. 


Case referred to: 
(1) Jones v. Bright (1829), 5 Bing. 5383; Dan. & Ll. 804; 3 Moo. & P. 155; 
7 L.J.0.8.C.P. 218; 180 E.R. 1167; 39 Digest (Repl.) 558, 832. 


Also referred to in argument: 
Gray v. Cox (1825), 4 B. & C. 108; 1 C. & P. 672; 6 Dow. & Ry.K.B. 200; 107 
E.R. 999; 89 Digest (Repl.) 539, 744. 
Street v. Blay (18381), 2 B. & Ad. 456; 109 E.R. 1212; 389 Digest (Repl.) 581, 
1040. 


Rule Nisi obtained by the defendant to enter the verdict for him, or for a new 
trial, or to reduce damages, in an action of indebitatus assumpsit. | 

The plaintiff claimed that the defendant was indebted to him in the sum of 
£15 15s., for the grant of a licence to the defendant to set up and use on the 
defendant’s premises a patented invention owned by the plaintiff, called Chanter’s 
smoke-consuming furnace, which the defendant had then set up and applied to 
his own use and benefit under and by virtue of the said licence and permission. 
There were also counts for goods sold, and for work and labour. The defendant 
denied liability. 

At the trial before Gurney, B., it appeared that the plaintiff was the proprietor 
of a patent for the invention of a furnace and stove, having an apparatus for the 
purpose of consuming its own smoke. The defendant, a brewer at St. Ives, 
Huntingdonshire, applied to him for one of his patent furnaces, by the following 
written order: 


“St. Ives, Sept. 16, 1835. 
“Send me your patent hopper and apparatus, to fit up my brewing copper 
with your smoke-consuming furnace. Patent right £15 15s.; iron work not to 
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exceed £5 5s.; engineer’s time fixing, 7s. 6d. per day. 
“Richard Hopkins, Vine Inn.”’ 


The furnace and apparatus were accordingly sent in the November following, and 
put up upon the defendant’s premises under the superintendence of a workman of 
the plaintiff. On the plaintiff's applying for payment, the following letter was 
written to him by the defendant’s attorney : 


‘St. Ives, Dec. 28, 1835. 

““Sir,—By your contract with Mr. Hopkins, you were to do the work to his 
furnace in such a way, that there was to be a great saving of coals; that there 
was to be no more smoke than from a common chimney; that considerable time 
was to be saved in the work of the brewery, and that there was to be less 
labour at the furnace. Instead of these advantages, the new furnace consumes 
quite as many coals as the old one; there is quite as much smoke; there are 
several hours’ more time consumed in brewing; and there is a vast deal more 
labour at the furnace, and the copper is very much injured. Under these 
circumstances, we are directed by Mr. Hopkins to apply to you for compensa- 
tion; and unless the same be made, and the old furnace restored, within 
seven days from this day, an action will be brought against you for the injury 
sustained.’’ 


The firm of which the plaintiff was a member, replied as follows: 


‘London, Dec. 30, 1835. 

‘““Gentlemen,—We are not a little surprised at the terms of your letter 
received yesterday in our Mr. Chanter’s absence. On examining our man, we 
find the furnace he erected worked extremely well when he was there, but he 
says the fireman has a determined opposition to it, and if such be the case, 
the very best of inventions cannot be made to answer. We have no difficulty 
of sending fifty witnesses into court to prove all we ever engaged with Mr. 
Hopkins; we, therefore, distinctly inform you, we shall enforce the payment 
of our demand on Mr. Hopkins; and if Mr. Hopkins refuses payment, we 
presume you will wish the document sent you. You will oblige us to say 
Mr. Hopkins’s determination; ours you have without alteration.’’ 


The defendant subsequently sent back the furnace to the plaintiff’s premises in 
London. The plaintiff proved that his patent furnace was in much use, and was 
an article well known in the market; and called several witnesses of different 
trades, who stated that they had used the apparatus to much advantage, and that 
it consumed a great portion of its smoke. On the other hand, the defendant 
proved that it had not been of any service on his premises; and he offered evidence 
of conversations with the plaintiff before the order was given, for the purpose of 
showing that the plaintiff knew the apparatus was to be used in a brewery, for 


which it was alleged that it was not suitable. No fraud, however, was imputed | 


to the plaintiff. This evidence was objected to, but the judge received it, subject 
to the opinion of the court as to its admissibility. It was contended for the defen- 
dant that, in the circumstances, there was an implied warranty on the part of the 
plaintiff, that a smoke-consuming furnace should be furnished to the defendant 
which should be useful in a brewery. The judge reserved leave to the defendant 
to enter a verdict for him, if the court should be of that opinion: and, under his 
direction, a verdict was found for the plaintiff, damages, £15 15s.; the jury stating 
also in answer to a question from the judge, that in their opinion the patent 
furnace was useless to the defendant as a brewer. 

Byles for the defendant, obtained a rule nisi to enter a verdict for the defendant, 
pursuant to the leave reserved or for a new trial or to reduce the damages. 


Erle and Saunders for the plaintiff, showed cause against the rule. 
Byles for the defendant, supported the rule. 


LORD ABINGER, C.B.—I think the rule must be discharged. A good deal of 
» 


B 
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confusion has arisen in many of the cases on this subject, from the unfortunate use 
made of the word ‘‘warranty.’’ Two things have been confounded together. A 
warranty is an express or implied statement of something which the party under- 
takes shall be part of a contract, and, though part of the contract, is yet collateral 
to the express object of it. But in many of the cases, some of which have been 
referred to, the circumstance of a party selling a particular thing by its proper 
description has been called a warranty, and the breach of such contract, a breach 
of warranty; but it would be better to distinguish such cases as a non-compliance 
with a contract which a party has engaged to fulfil; as, if a man offers to buy peas 
of another, and he send him beans, he does not perform his contract; but that 
is not a warranty; there is no warranty that he should sell him peas; the contract 
is to sell peas, and if he sends him anything else in their stead, it is a non- 
performance of it. 

So if a man were to order copper for sheathing ships—that is a particular copper, 
prepared in a particular manner—if the seller sends him a different sort, in that 
case he does not comply with the contract: and though this may have been 
considered a warranty, and may have been ranged under the class of cases relating 
to warranties, yet it is not properly so. 

In the present case the question is whether or not the order has not been 
complied with in its terms. What is the order? It is an order for one of those 
engines of which the plaintiff was known to be the patentee; he was not obliged 
to know the object or use to which the defendant meant to apply it; and it is 
admitted there is no fraud. If, when the plaintiff received such an order, he had 
known it could not be so applied, and felt that the defendant was under some 
misapprehension on the subject and that he was buying a thing on the supposition 
that he could apply it to that use, when the plaintiff very well knew he could not, 
in that case it might affect the contract on the ground of the suppression of a 
material fact; that might be a question for the jury. Or if the terms of the 
contract were proposed by the plaintiff himself, such as, ‘‘I will send you one of 
my smoke-consuming furnaces, which will suit your brewery’’; in such case that 
would be a warranty that it should suit a brewery. In this case no fraud what- 
ever is suggested; and the case is that of an order for the purchase of a specific 
chattel, which the buyer himself describes, believing indeed that it will answer 
a particular purpose to which he means to put it, but, if it does not, he is not the 
less on that account bound to pay for it. The seller does not know it will not suit 
his purpose and the contract is complied with in its terms. It appears to me that 
this is the ordinary case of a man who has had the misfortune to order a particular 
chattel on the supposition that it will answer a particular purpose, but who finds it 
will not. I think there is no ground at all, therefore, to disturb the verdict. 


PARKE, B.—I also think there is no ground in this case for disturbing the 
verdict. The rule of law is clear, that you cannot add to or diminish a written 
contract by anything in parol which may have occurred between the parties. If 
indeed there has been any fraudulent representation, the buyer may relieve himself 
from the contract on the ground of fraud; but here the defendant does not pretend 
to impute fraud to the plaintiff. He cannot then be allowed to give parol 
evidence as to any warranty not contained in the agreement itself; and the question 
is, therefore, reduced to the construction of the words of the agreement, as con- 
tained in the order. 

I agree with the authority which counsel for the defendants has referred to of 
Jones v. Bright (1), that if an order is given for an undescribed and unascertained 
thing stated to be for a particular purpose which the manufacturer supplies, he 
cannot sue for the price, unless it does answer the purpose for which it was 
supplied. The case may be illustrated by the example which has been already 
referred to. Suppose a party offered to sell me a horse of such a description as 
would suit my carriage; he could not fix on me a liability to pay for it, unless it 
were a horse fit for the purpose it was wanted for; but if I describe it as a 
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particular bay horse in that case the contract is performed by his sending that 
horse; and it appears to me that the present is a similar case. The order is: ‘‘Send 
me your patent hopper and apparatus, to fit up my brewing copper with your 
smoke-consuming furnace.’’ The purchase is of a defined and well-known machine. 
The plaintiff has performed his part of the contract by sending that machine; and 
it is the defendant’s concern whether it answers the purpose for which he wanted to 
use it, or not. As I read the contract, all the plaintiff has to do is to send his 
patent machine and whether it answers the purpose of the defendant or not, with 
that the plaintiff has nothing to do; he has furnished the machine contracted for, 
and he is entitled on that contract to recover the stipulated price, namely, fifteen 
guineas. On these grounds, it appears to me that the verdict was right, and that 
the rule ought to be discharged. 


GURNEY, B., concurred. 
Rule discharged. 


QUARMAN v. BURNETT AND ANOTHER 


[Court or Excuequer (Parke, Alderson and Rolfe, BB.), February 18, 1840] 


[Reported 6 M. & W. 499; 9 L.J.Ex. 808; 4 Jur. 969; 
151 H.R. 509] 


Master and Servant—Inability of master for act of servant—Negligence of servant - 

—‘‘Servant’’—Hire of horses and coachman—Negligence of coachman. 

The owners of a carriage were in the habit of hiring horses from the same 
person to draw the carriage for a day or a drive, and the owner of the horses 
provided the same coachman on each occasion. The owner of the horses paid 
weekly wages to the coachman, and the coachman also received a regular 
gratuity from the carriage-owners for each drive. The carriage-owners pro- 
vided him with a livery, which he left at their house at the end of each drive. 
On one occasion, while the coachman was depositing his livery at their house, 
he did not leave anyone to hold the horses, who set off, and injured the plaintiff. 
In an action against the carriage-owners, 

Held: the coachman was not the servant of the carriage-owners, and they 
were not liable for his negligence. 

Per Curiam: (i) It is undoubtedly true that there may be special circum- 
stances which may render the hirer of job-horses and servants responsible for 
the neglect of a servant, though not liable by virtue of the general relation 
of master and servant; he may become so by his conduct, as by taking the . 
actual management of the horses, or ordering the servant to drive in a particular 
manner which occasions the damage complained of, or to absent himself at one 
particular moment, and the like. (ii) Cases in the nature of nuisances, where 
a man in possession of hired property can be liable for the acts of persons who 
are not his servants, which injure others, depend on a principle which does 
not apply to personal moveable chattels. 


Notes. Applied: Milligan v. Wedge (1840), 12 Ad. & El. 787; Rapson v. Cubitt 
(1842), 9 M. & W. 710. Considered: M‘Laughlin v. Pryor (1842), 4 Man. & G. 48. 
Distinguished: Martin v. Temperley (1843), 4 Q.B. 298. Applied: Burgess v. 
Gray (1845), 1 C.B. 578. Considered: The Eden (1846), 4 Notes of Cases, 460; 


Reedie v. London and North Western Rail. Co., Hobbit v. Same (1849), 4 Exch. 
944; Mersey Docks and Harbour Board Trustees v. Gibbs, [1861-73] All E.R.Rep. 


A 


C 
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397. Applied: Jones v. Liverpool Corpn. (1885), 14 Q.B.D. 890; The Niobe 
(1888), 18 P.D. 55. Approved: Mills v. Armstrong, The Bernina, [1886-90] All 
E.R.Rep. 823. Applied: The Quickstep (1890), 15 P.D. 196. Distinguished : 
Donovan v. Laing, Wharton and Down Construction Syndicate, [1893] 1 Q.B. 629; 
Jones v. Scullard, [1898] 2 Q.B. 565. Applied: S.S. Devonshire v. Barge Leslie, 
[1912] A.C. 634. Considered: Bull v. West African Shipping, etc., Co., [1927] 
A.C. 686; Hewitt v. Bonvin, [1940] 1 K.B. 188; Mersey Docks and Harbour Board 
v. Coggins and Griffiths (Liverpool), Ltd., [1946] 2 All E.R. 345. Referred to: 
Allen v. Hayward (1845), 7 Q.B. 960; Rich v. Basterfield (1847), 4 C.B. 783; 
Machu v. London and South Western Rail. Co. (1848), 2 Exch. 415; R. v. Hey 
(1849), 2 Car. & Kir. 9838; Holmes v. Onion (1857), 2 C.B.N.S. 790; Dalyell v. 
Tyrer (1858), E.B. & E. 899; Blaikie v. Stembridge (1859), 6 C.B.N.S. 894; Tobin 
v. R. (1864), 11 C.B.N.S. 310; Williams v. Jones (1865), 8 H. & C. 602; Omoa Coal 
and Iron Co. v. Huntley (1877), 2 C.P.D. 464; River Wear Comrs. v. Adamson, 
[1874-80] All E.R.Rep. 1; Spaight v. Tedcastle (1881), 6 App. Cas. 217; Public 
Works Comrs. v. Angus & Co., Dalton v. Angus & Co., [1881-5] All E.R.Rep. 1; 
Hughes v. Percival, [1881-5] All E.R.Rep. 44; The European (1885), 10 P.D. 99; 
The Tasmania (1888), 138 P.D. 110; Hardaker v. Idle District Council, [1895-9] 
All E.R.Rep. 811; Dewar v. Tasker (1906), 95 L.T. 87; Robinson v. Beaconsfield 
U.D.C., [1911-13] All E.R.Rep. 997; Padbury v. Holliday and Greenwood (1912), 
28 T.L.R. 494; Poulson v. Jarvis (1919), 89 L.J.K.B. 305; Jefferson v. Derbyshire 
Farmers, Ltd., [1920] All E.R.Rep. 129; Honeywill and Stein, Ltd. v. Larkin 
Bros. (London’s Commercial Photographers), Ltd., [1933] All E.R.Rep. 177; 
Daniels v. Vaux, [1938] 2 All E.R. 271; Willard v. Whiteley, Ltd., [1938] 8 All 
E.R. 779; Century Insurance Co. v. Northern Ireland Road Transport Board, 
[1942] 1 All E.R. 491; Pass of Ballater (Owners) v. Cardiff Channel Dry Docks 
and Pontoon Co., [1942] 2 All E.R. 79; Bontex Knitting Works, Ltd. v. St. Johns 
Garage, [1943] 2 All E.R. 690; Read v. J. Lyons & Co., [1944] 2 All E.R. 98; Dowd v. 
W. H. Boase & Co., [1945] 1 All E.R. 605; Nicholas v. Sparkes € Sons (1943), 
[1945] K.B. 309, n.; Marney v. Campbell Symonds € Co. (1946), 175 L.T. 283; 
Darling v. A.-G., [1950] 2 All E.R. 793; Balfour v. Barty-King, [1956] 2 All E.R. 
555; Green v. Fibreglass, Ltd., [1958] 2 All E.R. 521; Norton v. Canadian Pacific 
Steamships, Ltd., [1961] 2 All E.R. 785. 

As to liability for acts of contractors and other persons’ servants, see 25 Hats- 
purY's Laws (8rd Edn.) 497-505; 28 Hatssury’s Laws (8rd Edn.) 22-27; and for 
cases see 84 Dicest (Repl.) 19-27. 


Cases referred to: 

(1) Laugher v. Pointer (1826), 5 B. & C. 547; 8 Dow. & Ry.K.B. 556; 4 
L.J.0.5.K.B. 309; 108 E.R. 204; 34 Digest (Repl.) 20, 29. 

(2) Bush v. Steinman (1799), 1 Bos. & P. 404; 126 E.R. 978; 84 Digest (Repl.) 
205, 1436. 

(3) Sly v. Hdgley (1806), 6 Esp. 6, N.P.; 84 Digest (Repl.) 201, 1409. 

(4) Randleson v. Murray (1888), 8 Ad. & El. 109; 8 Nev. & P.K.B. 239; 1 Will. 
Woll. & H. 149; 7 L.J.Q.B. 182; 2 Jur. 824; 112 E.R. 777; 34 Digest (Repl.) 
202, 1422. 


Also referred to in argument : 

Fenton v. City of Dublin Steam Packet Co. (1838), 8 Ad. & El. 835: 1 Per. & Dav. 
103; 1 Will. Woll. & H. 628; 8 L.J.Q.B. 28; 2 Jur. 1087; 112 E.R. 1054; 
41 Digest 791, 6506. 

Stables v. Eley (1825), 1 C. & P. 614; 171 E.R. 1339, N.P.; 45 Digest (Repl.) 
50, 138. 

Brady v. Giles (1835), 1 Mood. & R. 494, N.P.; 84 Digest (Repl.) 16, 1. 

Illidge v. Goodwin (1831), 5 C. & P. 190, N.P.; 86 Digest (Repl.) 48, 224. 


Croft v. Alison (1821), 4 B. & Ald. 590; 106 E.R. 1052; 34 Digest (Repl.) 179 
1268. 
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Rule Nisi obtained by the defendants to enter a nonsuit in an action on the case 


for negligence. 

The facts, as stated by Parke, B., were as follows: The action was tried before 
Maute, B., when a verdict was given for the plaintiff. The declaration was in 
case. It stated that the plaintiff was possessed of a chaise and horse which he 
was driving; that the defendants were possessed of a chariot, to which two horses 
were harnessed, which said carriage and horses were then under the care of the 
defendants; and that the defendants so carelessly conducted themselves, that 
through the carelessness and negligence, want of proper caution, and improper 
conduct of the defendants, the horses so harnessed started off with the carriage, 
without a driver or other person to manage, govern, or direct the same, whereby 
the defendants’ carriage was struck against the plaintifft’s carriage, and the plain- 
tiff sustained personal injury. There were two pleas—first, not guilty; secondly, 
that the carriage and horses, or either of them, were not under the care of the 
defendants, or either of them. 

At the trial, it appeared that the defendants were two old ladies who had been 
in the habit of employing a person of the name of Mortlock, and his daughter, who 
succeeded him in the business of a jobmaster, to supply them, originally with a 
fly and a horse and driver, by the day, at a certain sum for the whole; but about 
three years before the trial they became possessed of a carriage of their own, 
since when they had been furnished by Miss Mortlock occasionally with a pair of 
horses and a driver, by the day or drive, for which she charged and received a 
certain sum. She paid the driver by the week, and the defendants besides gave 
him a gratuity for each day’s service. For the last three years, the same coach- 
man constantly drove the defendants’ carriage, and they had purchased a livery 
hat and coat for him, which, it appeared, were usually hung up in the passage 
of the defendants’ house, and the coachman, before he drove, was in the habit of 
going in and putting on the coat and hat, and when he had finished the drive, 
of returning and replacing them. On the day in question, he wore the hat only, 
and when he had returned home with the ladies, and after they had got out of 
the carriage, the: coachman went in to replace the hat, and left the horses without 
anyone to hold them, and they set off while the coachman was so occupied, and 
ran against the plaintiff’s carriage, overturned it, and inflicted serious personal 
injury on the plaintiff, besides doing damage to the carriage itself. It appeared 
that there was no other regular coachman in the jobmistress’s yard, but when he 
was otherwise employed, some other person in the yard acted as coachman, but 
never for the defendants since they had their own carriage, though occasionally 
before. 

It was objected, that the defendants were not liable, because the damage was 
caused by the neglect of the coachman, who was not their servant, but the servant 
of his mistress, Miss Mortlock. For the plaintiff, it was contended, that they were 
liable for the coachman’s neglect, independently of the special circumstances of the 
case; and that there were besides two peculiar grounds on which the defendants 
ought to be held responsible. First, that there was evidence to go to a jury of 
selection and choice by the defendants of the particular coachman, so as to make 
him their servant; and secondly, that when the coachman went in to leave his 
hat, he was, in so doing, acting as the servants of the defendants, and, therefore, 
his neglect was theirs. 

The jury found a verdict for the plaintiff, with £198 9s. damages, and Maute, B., 
reserved liberty to move to enter a nonsuit. The defendants obtained a rule 


accordingly. 
Thomas (Sir Frederick Pollock with him) for the plaintiff, showed cause against 


the rule. 
Serjeant Channell (Kelly with him) for the defendants, supported the rule. 


Cur. adv. vult. 


eb. 18, 1840. PARKE, B., delivered the judgment of the court in which after 


q 
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stating the facts as set out above, he continued: On the argument, in the course 
of which the principal authorities were referred to, we intimated our opinion that 
we should be called upon to decide the point which arose in Laugher v. Pointer (1), 
and upon which not only the Court of King’s Bench, but the twelve judges differed ; 
as the special circumstances above mentioned did not seem to us to make any 
difference; and we are still of opinion that they did not. It is undoubtedly true, 
that there may be special circumstances which may render the hirer of job-horses 
and servants responsible for the neglect of a servant, though not liable by virtue 
of the general relation of master and servant. He may become so by his own 
conduct, as by taking the actual management of the horses, or ordering the servant 
to drive in a particular manner, which occasions the damage complained of, or to 
absent himself at one particular moment, and the like. As to the supposed choice 
of a particular servant, Mautr, B., thought there was some evidence to go to 
the jury, of the horses being under the defendants’ care, in respect of their choosing 
this particular coachman. We feel a difficulty in saying that there was any 
evidence of choice, for the servant was the only regular coachman of the Job- 
mistress’s yard; when he was not at home, the defendants had occasionally been 
driven by another man, and it did not appear that at any time since they had 
their own carriage, the regular coachman was engaged, and they had refused to be 
driven by another. The circumstance of their having a livery, for which he was 
measured, is at once explained by the fact that he was the only servant of Miss 
Mortlock ever likely to drive them. Without, however, pronouncing any opinion 
upon a point of so much nicety, and so little defined, as the question whether there 
is some evidence to go to a jury, of any fact, it seems to us that if the defendants 
had asked for this particular servant, among many, and refused to be driven by 
any other, they would not have been responsible for his acts and neglects. If the 
driver be the servant of a jobmaster, we do not think he ceases to be so by 
reason of the owner of the carriage preferring to be driven by that particular 
servant, where there is a choice among more, any more than a hack post-boy 
ceases to be the servant of an innkeeper, where a traveller has a particular prefer- 
ence of one over the rest, on account of his sobriety and carefulness. If, indeed, the 
defendants had insisted upon the horses being driven, not by one of the regular 
servants, but by a stranger to the jobmaster, appointed by themselves, it would 
have made all the difference. Nor do we think that there is any distinction in 
this case, occasioned by the fact that the coachman went into the house to leave his 
hat, and might, therefore, be considered as acting by their directions, and in their 
service. There is no evidence of any special order in this case, or of any general 
order to do so, at all times, without leaving anyone at the horses’ heads. If there 
had been any evidence of that kind, the defendants might have been well con- 
sidered as having taken the care of the horses upon themselves in the meantime. 
Besides these two circumstances, the fact of the coachman wearing the defen- 
dants’ livery with their consent, whereby they were the means of inducing third 
persons to believe that he was their servant, was mentioned in the course of the 
argument as a ground of liability, but cannot affect our decision. If the defendants 
had told the plaintiff that he might sell goods to their livery servant, and had 
induced him to contract with the coachman, on the footing of his really being such 
servant, they would have been liable on such contract: but this representation 
can only conclude the defendants with respect to those who have altered their 
condition on the faith of its being true. In the present case, it is matter of 
evidence only of the man being their servant, which the fact at once answers. 
We are, therefore, compelled to decide upon the question left unsettled by 
Laugher v. Pointer (1), in which the able judgments on both sides have, as is 
observed by Srory, J., in his book on Acency, p. 406, ‘‘exhausted the whole 
learning of the subject, and should on that account attentively be studied.’’ We 
have considered them fully, and we think the weight of authority, and legal 
principle, is in favour of the view taken by Lorp TrenTEeRDEN and LittLepate, J % 


The immediate cause of the injury is the personal neglect of the coachman. in 


354 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


leaving the horses, which were at the time in his immediate care. The question A 
of law is whether anyone but the coachman is liable to the party injured; for the 
coachman certainly is. Upon the principle that qui facit per alium facit per se, 
the master is responsible for the acts of his servant; and that person is undoubtedly 
liable, who stood in the relation of master to the wrongdoer—he who had selected 
him as his servant, from the knowledge of or belief in his skill and care, and who 
could remove him for misconduct, and whose orders he was bound to receive and B 
obey; and whether such servant has been appointed by the master directly, or 
intermediately through the intervention of an agent authorised by him to appoint 
servants for him, can make no difference. But the liability, by virtue of the 
principle of relation of master and servant, must cease where the relation itself 
ceases to exist: and no other person than the master of such servant can be 
liable, on the simple ground that the servant is the servant of another, and his 
act the act of another; consequently, a third person entering into a contract 
with the master, which does not raise the relation of master and servant at all, is 
not thereby rendered liable; and to make such person liable, recourse must be 
had to a different and more extended principle, namely, that a person is liable 
not only for the acts of his own servant, but for any injury which arises by the 
act of another person, in carrying into execution that which that other person JD 
has contracted to do for his benefit. That, however, is too large a position, as 
Eyre, C.J., says in Bush v. Steinman (2), and cannot be maintained to its full 
extent, without overturning some decisions, and producing consequences which 
would, as Lorp TENTERDEN observes, ‘‘shock the common sense of all men’’: not 
merely would the hirer of a post-chaise, hackney-coach, or wherry on the Thames, 

be liable for the acts of the owners of those vehicles if they had the management ft 
of them, or their servants if they were managed by servants, but the purchaser of an 
article at a shop, which he had ordered the shopman to bring home for him, might 

be made responsible for an injury committed by the shopman’s carelessness, while 
passing along the street. It is true that there are cases—for instance, that of 
Bush v. Steinman (2), Sly v. Edgley (8) and others, and perhaps among them may 

be classed the recent case of Randleson v. Murray (4)—in which the occupiers of land Ff 
or buildings have been held responsible for acts of others than their servants, done 
upon, or near, or in respect of their property. But these cases are well dis- 
tinguished by Lirriepate, J., in his very able judgment in Laugher v. Pointer (1). 

The rule of law may be, that where a man is in possession of fixed property, he 
must take care that his property is so used or managed, that other persons are 
not injured; and that whether his property be managed by his own immediate @ 
servants, or by contractors with them, or their servants. Such injuries are in the 
nature of nuisances : but the same principle which applies to the personal occupation 
of land or houses by a man or his family, does not apply to personal movable 
chattels, which, in the ordinary conduct of the affairs of life, are entrusted to 
the care and management of others, who are not the servants of the owners, but _ 
who exercise employments on their own account with respect to the care and FT 
management of goods for any persons who choose to entrust them with them. 
It is unnecessary to repeat at length the reasons given by LirrLepate, J., for this 
distinction, which appear to us to be quite satisfactory; and the general proposi- 
tion above referred to, upon which only can the defendants be liable for the acts of 
persons who are not their servants, seems to us to be untenable. We are, therefore, 
of opinion that the defendants were not liable in this case, and the rule must be J 
made absolute to enter a verdict for the defendants on the second issue. 


Rule absolute. Judgment for defendants. 
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DELEGAL v. HIGHLEY 


[Courr or Common Pras (Tindal, C.J., Coltman, J., and others), June 12, 1837 ] 


[Reported 8 Bing.N.C. 950; 8 Hodg. 158; 5 Scott, 154; 
6 L.J.C.P. 887; 182 E.R. 677] 


Malicious Prosecution—Defence to action—Reasonable and probable cause—Facts 
which would cause reasonable person to believe truth of charge—Need to 
prove knowledge by defendant when charge brought. 

In an action for malicious prosecution it is not a defence to prove the 
existence of facts which would make a reasonable person believe the truth 
of the charge unless it is also proved that such facts were known to the 
defendant before the charge was brought. 


Libel—Privilege—Qualified privilege—Report of legal proceedings—Privilege 
confined to actual proceedings—Proceedings before magistrate—Remark by 
magistrate’s clerk. 

In an action for libel, for a statement to be privileged as a report of judicial 

D proceedings it must be strictly confined to the actual proceedings in court. 

A report of a remark by the clerk of a magistrates’ court casting an un- 
warranted reflection on the accused held not to be privileged, it not having been 
made in the course of judicial proceedings by anyone whose duty called upon 
him to make it. | 


Libel—Privilege—Qualified privilege—Report of legal proceedings—True and 
accurate report of whole proceedings—Report of charge only. 

In an action for libel, where a statement has been published by the defen- 
dant that the plaintiff was charged before the magistrate with fraud, it is not 
a defence thereto to prove that such a charge was made. There are only two 
defences available—either that the accusation was founded on facts which 
make the charge itself a true charge, or that it is a true and accurate report 
containing the whole of the legal proceedings. To constitute such a report, 
the terms of the accusation should be stated, not merely the result of it, and 
the defendant must publish the whole of what passed on such occasion, and 
not the charge aldne. 


Notes. Referred to: James v. Phelps (1840), 11 Ad. & El. 488; Turner v. 
Ambler (1847), 11 Jur. 346. 

As to reasonable and probable cause in an action for malicious prosecution, see 
25 Haussury’s Laws (8rd Edn.) 357-860; as to privilege attaching to reports of 
judicial proceedings, see 24 Hatspury’s Laws (8rd Edn.) 63-67; as to justification, 
see ibid. 43-48; and for cases see 32 Dicestr (Repl.) 160 et seq.; 33 Dicesr (Repl.) 
418-423. 


a 


Cases referred to: 

(1) Lewis v. Clement (1820), 3 B. & Ald. 702; 106 E.R. 817; affirmed sub nom. 
Clement v. Lewis (1822), 3 Brod. & Bing. 297; 10 Price, 181; 7 Moore, 
C.P. 200; 129 E.R. 1299, Ex. Ch.; 32 Digest (Repl.) 166, 1805. 

(2) Earl of Northampton’s Case (1618), 2 State Tr. 861; 12 Co. Rep. 182; 77 E.R. 
1407; 82 Digest (Repl.) 103, 1251. 

(3) M‘Pherson v. Daniels (1829), 10 B. & C. 268; 5 Man. & hy By 260-48 
L.J.0.S.K.B. 14; 109 E.R. 448; 32 Digest (Repl.) 102, 1248. 

(4) De Crespigny v. Wellesley (1829), 5 Bing. 392; 2 Moo. & P. 695; 7 L.J.0.8.C.P. 
100; 180 E.R. 1112; 82 Digest (Repl.) 101, 1227. 

(5) Saunders v. Mills (1829), 6 Bing. 213; 3 Moo. & P. 020; 8 L.J.0.8.C.P. 24: 
180 E.R. 1262; 32 Digest (Repl.) 164, 1795. 

(6) Flint v. Pike (1825), 4 B. & C. 473; 6 Dow. & Ry.K.B. 528; 8 L.J.0.8.K.B. 
272; 107 E.R. 1186; 82 Digest (Repl.) 122, 1438. 
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(7) Smith v. Thomas (1885), 2 Bing, N.C. 872; 4 Dowl. 888; 1 Hodg. 853; A 
2 Scott, 546; 5 L.J.C.P. 52; 182 E.R. 146; 82 Digest (Repl.) 181, 1520. 

(8) R. v. Lee (1804), 5 Esp. 128, N.P.; 82 Digest (Repl.) 160, 1755. 

(9) R. v. Fisher (1811), 2 Camp. 563, N.P.; 82 Digest (Repl.) 160, 1757. 


Also referred to in argument: 

Cotton v. Browne (1885), 8 Ad. & El. 812. B 

Drummond v. Pigou (1885), 2 Bing. N.C. 114. 

Trapaud v. Mercer (1760), 2 Burr. 1022. 

Mountney v. Watton (1831), 2 B. & Ad. 6738; 9 L.J.0.S.K.B. 298; 109 E.R. 
1293; 32 Digest (Repl.) 118, 1346. 

Roberts v. Brown (1834), 10 Bing. 519; 4 Moo. & S. 407; 38 L.J.C.P. 168; 131 
H.R. 996; 82 Digest (Repl.) 106, 1279. C 

Gray v. Pindar (1801), 2 Bos. & P. 427. 

Bromage v. Prosser (1825), 4 B. & C. 247; 1 C. & P. 673; 6 Dow. & Ry.K.B. 296; 
3 L.J.0.8.K.B. 203; 107 E.R. 1051; 32 Digest (Repl.) 185, 1974. 

Duncan v. Thwaites (1824), 3 B. & C. 556; 5 Dow. & Ry.K.B. 447; 8 
L.J.0.8.K.B. 8; 107 E.R. 840; 82 Digest (Repl.) 160, 1756. 

Owen v. Waters (1836), 2 M. & W. 91; 5 Dowl. 824; 2 Gale, 208; 6 L.J.Ex. 18; D 
150 E.R. 682; 6 Digest (Repl.) 47, 393. 

Pain v. Rochester and Whitfield (1602), Cro. hz, i378 = R. 1096; 33 Digest 
(Repl.) 422, 398. 

Chambers v. Taylor (1602), Cro. Eliz. 900; 78 E.R. 1123; 33 Digest (Repl.) 421, 
390. 

R. v. Evans (1821), 8 Stark. 85; 15 Digest (Repl.) 847, 8131. 


Curry v. Walter (1796), 1 Bos. & P. 525; 1 Esp. 456; 126 E.R. 1046; 32 Digest Ki 
(Repl.) 159, 1750. 

R. v. Wright (1799), 8 Term Rep. 298; 101 E.R. 1896; 82 Digest (Repl.) 127, 
1491. 

R. v. Fleet (1818), 1 B. & Ald. 8379; 106 E.R. 140; 15 Digest (Repl.) 845, 8098. 

Stiles v. Nobes (1806), 7 East, 493; 103 E.R. 191; sub nom. Carr v. Jones, RF 
8 Smith, K.B. 491; 32 Digest (Repl.) 109, 1313. 

Lewis v. Walter (1821), 4 B. & Ald. 605; 106 E.R. 1058; 30 Digest (Repl.) 237, 
859. 

R. v. Carlile (1819), 8 B. & Ald. 167; 106 E.R. 621; 82 Digest (Repl.) 162, 1770. 

Fairman v. Ives (1822), 5 B. & Ald. 624; 1 Dow. & Ry.K.B. 252; 106 E.R. 1825; 
82 Digest (Repl.) 157, 1731. G 


Cox v. Wirrall (1607), Cro. Jac. 198; Yelv. 105; 79 H.R. 169; 33 Digest (Repl.) 
419, 376. 


Special Demurrer by which the plaintiff sought to strike out certain pleas made 
by the defendant in an action for malicious prosecution and libel. 

The declaration stated that the defendant, on Oct. 24, 1835, falsely and maliciously,. 
and without any reasonable or probable cause whatsoever, caused and procured H 
one John Henley to make, before the Lord Mayor of London, a complaint against 
the plaintiff, to wit, that the plaintiff then Br eer detained two blank bill 
stamps, having the signature thereon respectively of the said John Henley; and 
that the plaintiff had fraudulently obtained the said signature of the said John 
Henley to the said blank bill stamps respectively; and thereupon the defendant 
then falsely and maliciously, and without any reasonable or probable cause what- I 
soever, caused and procured the plaintiff to be summoned to answer the said 
complaint; and the defendant falsely and maliciously, and without any reasonable 
or probable cause whatsoever, caused and procured the said John Henley to prose- 
cute and continue the said complaint before the Lord Mayor, who dismissed the 
summons. 

The second count was for maliciously—with the intention of injuring the plaintiff 
in his good name, fame, and credit; of causing it to be believed that he had been 
taken into custody on a criminal charge, and was guilty of the offence imputed to 
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A him—publishing the following libel of and concerning the plaintiff, and of and 
concerning the proceedings before the Lord Mayor: 


‘Police, Mansion House. On Monday, Charles Delegal, Irish provision 
agent, 39 Clement’s Lane, Lombard Street, was charged before the Lord 
Mayor with having fraudulently obtained the signature of John Henley, a 
youth under twenty years of age, to two blank stamped bills. Mr. Flower 
stated the case to his Lordship, and called John Henley, who said he was 
induced by Delegal to come from Manchester to attend in a shop Delegal was 
about to open in the New Cut, Lambeth. After he had been a few days in 
town, he was desired by Delegal to go to his counting-house, in Clement's 
Lane, Lombard Street, when some papers were given to him to copy; Delegal 
then placed before him two pieces of paper, which he desired him to write 
across, which Henley did, thinking Delegal wished it as a specimen of his 
handwriting; but when Delegal removed them he then saw the stamps, which 
had been hidden under some other papers. He had since asked Delegal about 
them, but received evasive answers. Charles Delegal produced several letters, 
which the Lord Mayor refused to look at. He then stated that one was only 
a memorandum, which had been destroyed; and produced a mutilated portion 
of it, with the name of the complainant written on it: the other was a bill, 
which had likewise been destroyed, and he called Russell, who swore that he 
saw the bill destroyed about a week ago. Mr. Hobler, the chief clerk, ob- 
served, that it was exceedingly improper under any circumstances to obtain 
the signature of the complainant, a mere boy, to bills of exchange. The 
Lord Mayor said, that as it had been shown that both the bills had been 
destroyed, the complainant need be under no further apprehension; and 
Delegal was discharged.”’ 

The defendant pleaded, secondly, that he caused and procured the said John 
Henley to make before the Lord Mayor the said complaint, against the plaintiff 
in the first count mentioned, and upon and with a reasonable and probable cause; 
that is to say, because the said J. Henley, who was a shop-boy of the plaintiff, 
and under the age of twenty years, at the request of the plaintiff, went to his 
counting-house, and the plaintiff then placed before him two slips of blank paper, 
and desired him to write his name across, without acquainting him with the 
purpose thereof; and the said J. Henley did, at the request of the plaintiff, write 
his name across the said slips of blank paper, being ignorant that they were 
stamped, and thinking that the plaintiff wished only to see a specimen of his 
handwriting. ‘That the said slips of blank paper were then stamped as bills of 
exchange, but that J. Henley did not know of the stamps, because they were hidden 
by other papers. That afterwards, the said J. Henley requested the plaintiff to 
inform him what the said slips of paper were, but the plaintiff would not comply 
with the said request. That afterwards, one Harriet Henley, being the mother of 
J. Henley, requested the plaintiff to inform her what the said slips of paper were; 
but the plaintiff would not comply with such request; wherefore the defendant 
had reasonable and probable cause to believe, and did believe, that the plaintiff, 
before, and at the time of the making of the said charge and complaint, improperly 
detained the said two blank bill stamps, having the signature thereon respectively 
of the said J. Henley; and that the plaintiff had fraudulently obtained the signa- 
ture of the said J. Henley to the said blank bill stamps respectively. 

Fourthly: as to the second count of the declaration—except as to so much of 
the said count as charged, that the defendant composed and published the libel 
therein mentioned, intending to cause it to be believed that the plaintiff had 
been taken into custody on a criminal charge—that all the charges in the libel 
(setting them forth) were made before the Lord Mayor. That the defendant 
composed and published the said libel without malice; and that the same contained 
a true and full account of all that which took place before the said Lord Mayor, 
touching the said charges and complaint, without any suppression, alteration, 
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omission, or misrepresentation whatever; wherefore the defendant, composed and 
published the said libel in the second count méntioned, as he lawfully might, for 
the cause aforesaid. 

Fifthly : as to so much of the second count of the declaration, as related to 
composing and publishing a certain part of the said libel, with intent to injure 
the plaintiff in his good name, fame, and credit, that is to say: 


‘Police, Mansion House. On Monday, Charles Delegal, Irish provision agent, 
39, Clements Lane, Lombard Street, was charged before the Lord Mayor with 
having fraudulently obtained the signature of John Henley, a youth under 
twenty years of age, to two blank stamped bills’’ 


—that before the composing and publishing of the said libel, the plaintiff was 
charged before the Lord Mayor with having fraudulently obtained the signature 
of the said John Henley, then being a youth under twenty years of age, to two 
blank stamped bills. 

Sixthly : as to the second count of the declaration—except as to so much of the 
said count as charged that the defendant composed and published the libel therein 
mentioned, intending to cause it to be believed that the plaintiff had been taken 
into custody on a criminal charge—that all the charges in the libel (setting them 
forth), were true; wherefore the defendant did compose and publish the said libel 
in the second count mentioned, as he lawfully might, for the cause aforesaid. 

Special demurrer on several grounds, and joinder. 


Henderson for the plaintiff, in support of the demurrer. 
E. V. Williams for the defendant. 
Cur. adv. vult. 


June 12, 1837. TINDAL, C.J., delivered the following judgment of the court.— 
The first count in the declaration is framed in the usual form, for causing and 
procuring a false and malicious charge to be made against the plaintiff before a 
magistrate, and proceedings to be taken thereon without any reasonable or probable 
cause. The second plea, which is pleaded to that count only, alleges, in terms, 
that the defendant caused and procured the charge to be made ‘‘upon and with a 
reasonable and probable cause’’; and then proceeds to state what that reasonable 
and probable cause was; and in so doing, alleges the several facts and circum- 
stances attending the transaction out of which the charge before the Lord Mayor 
arose. To this plea there is a special demurrer, alleging as one ground of 
objection, that it contains no allegation, that the defendant at the time he caused 
the charge to be made had been informed of, or knew, or in any manner acted 
on those facts and circumstances. 

We are of opinion that the plea is bad, not in form only, but in substance, on 
this ground of objection. The gravamen of the declaration is that the defendant 
laid the accusation without any reasonable or probable cause operating on his 
mind at the time; and under the plea of not guilty, the plaintiff must have failed 
at the trial, if he had not proved that the facts of the case had been communicated 
to him, or at all events so much of the facts as would have been sufficient to induce 
a belief of the plaintiff’s guilt on the mind of any reasonable man, previous to the 
charge being laid before the magistrate. This was held by the Court of King’s 
Bench in the course of last term, upon a motion for a new trial in Docwra v. 
Hilton (unreported). If the defendant instead of relying on the plea of not guilty, 
elects to bring the facts before the court in a plea of justification, it is obvious 
that he must allege as a ground of defence, that which is so important in proof 
under the plea of not guilty, viz., that the knowledge of certain facts and circum- 
stances which were sufficient to make him or any reasonable person believe the 
truth of the charge which he instituted before the magistrate, existed in his mind at 
the time the charge was laid, and was the reason and inducement for his putting 
the law in motion. Whereas it is quite consistent with the allegations in this 
plea that the charge was made upon some ground altogether independent of the 
existence of the facts stated in the plea, and that the defendant now endeavours 


A 
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to support the propriety of the charge, originally without cause, by facts and 
circumstances which have come to his knowledge for the first time since the charge 
was made. Upon this ground we hold the second plea to be insufficient in law. 

The second count of the declaration is for the composing and publishing of a 
false and malicious libel, the libel consisting of the publication, in a newspaper, 
of a police report of the same proceedings before the Lord Mayor which form the 
subject-matter of the first count. The fourth and sixth pleas are each pleaded to 
the second count, ‘‘with the exception of so much of the count as charges, that the 
defendant composed and published the libel therein mentioned, intending to cause 
it to be believed that the plaintiff had been taken into custody upon a criminal 
charge.’’ To this plea various objections have been assigned for cause of special 
demurrer, and have been urged in argument before us. We think, however, an 
objection appears upon the face of the plea, which renders it unnecessary for us 
to give any opinion, either upon the formal objections which have been urged 
against its validity, or on the more general question which has been raised, viz., 
whether the publishing of a fair and correct account of proceedings, ex parte, upon 
a charge before a magistrate, is or is not a privileged publication. For each of 
these pleas alleges, as a ground of justification, ‘‘that the supposed libel contains 
a full and true account of all that took place before the Lord Mayor, touching the 
said charge or complaint.’’ 

But it is an established principle, upon which the privilege of publishing a report 
of any judicial proceedings is admitted to rest, that such report must be strictly 
confined to the actual proceedings in court, and must contain no defamatory 
observations or comments from any quarter whatever, in addition to what forms 
strictly and properly the legal proceedings. The principle is so laid down in 
Lewis v. Clement (1), and in other cases. But in the libel set out in the declara- 
tion, after the statement of the evidence given before the Lord Mayor, an observa- 
tion is inserted of Mr. Hobler the chief clerk, ‘‘that it was exceedingly improper, 
under any circumstances, to obtain the signature of the complainant, a mere boy, to 
bills of exchange.’’ This appears to us to be a substantive reflection on the character 
and conduct of the plaintiff, which is altogether unwarranted, in two respects: it 
was not made in the course of any judicial proceeding, by anyone whose duty 
called upon him to make it; it was uttered by a person, who, for this purpose, 
must be considered as an entire stranger; it is the same as if made by any 
bystander in the court. Again, it was not warranted by the facts which were 
brought in evidence against the plaintiff, which amounted not to a charge of obtain- 
ing signatures to blank bills of exchange, but to a charge of obtaining the signa- 
ture of a young man to two blank pieces of paper which had been stamped with 
stamps for bills of exchange. The libel, therefore, contains a serious reflection 
on the character of the plaintiff, which the privilege set up in the fourth plea, 
supposing it to exist, does not extend to justify; a reflection, the truth of which 
is not justified by the facts stated in the sixth plea; and, on those grounds, we 
think both these pleas are bad. : 

The fifth plea is pleaded to the publication of a certain part of the libel, which 
is thereby separated and divided from the rest, namely, that part which states 
that the plaintiff was charged before the Lord Mayor with having fraudulently 
obtained the signature of a youth, under twenty years of age, to two blank stamped 
bills, with the intent to injure the good name and reputation of the plaintiff. There 
can be no doubt but that the publication of the fact that such an accusation was 
made against the plaintiff is calculated to injure him in his good name and 
reputation, and that the defendant is, therefore, called upon to justify such 
publication. The only justifications which the law admits to the publication of an 
accusation of this nature, are two: first, that the accusation against the plaintiff 
was founded on facts which make the charge itself a true charge; and, secondly, 
that the publication was justified by the occasion; viz., that it is a true, full, and 
faithful account of proceedings in a court of justice. The plea in question sets up 
neither of these grounds of defence. It is merely an assertion that an accusation 
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was made by some third person, reflecting on the character of the plaintiff. Even A 
while Harl of Northampton’s Case (2) was held to be law to its full extent, the 
repetition of a slander by a third person was no justification, unless the party 
gave the plaintiff a ground of action against such third person, by naming the 
original author of the slander at the time; nor, it would seem, unless he averred 

in his justification, his belief, that the accusation was true: per Bayuey, J., in 
M'Pherson v. Daniels (3). But De Crespigny v. Wellesley (4) furnishes an B 
authority, that this doctrine does not extend to the publication of a written libel; 
and that where such libel consists in publishing the fact of an accusation having 
been made against another, the defendant must show the accusation to be true. 
The justification in the present case, in fact, amounts to no more than a republica- 
tion of the libel itself. 

If the libel is to be taken as containing a publication of legal proceedings—as C 
might be surmised from the whole of the libel as stated in the declaration then 
the plea is bad, because it omits to state that it is a true and accurate report 
containing the whole of what passed on that occasion. The terms of the accusation 
should be stated, not merely the result of it, for if the terms in which it was 
preferred were stated, it might carry with it its own refutation or explanation: 
see Saunders v. Mills (5), Flint v. Pike (6), Smith v. Thomas (7); and, still D 
further, it appears on this very record, that the libel justified is in fact a part of 
a legal proceeding only, viz., the charge; which the defendant is not justified in 
publishing alone: see R. v. Lee (8), R. v. Fisher (9). We, therefore, think the fifth 
plea bad also; and, upon the several pleas above demurred to, we give our judgment 
for the plaintiff. 


Judgment for plaintiff. Fh 


ACEY AND ANOTHER v. FERNIE 


[Court or Excurequer (Lord Abinger, C.B., Parke, Gurney and Rolfe, BB.), 
November 4, 1840] 


[Reported 7 M. & W. 151; 10 L.J.Ex. 9; 151 E.R. 717] G 


Insurance—Premium—Agent—Payment to be made in mode in which agent 
authorised to receive it. 
To bind an insurer, payment of the premium to the insurer’s agent must 
be made in the manner in which the agent is authorised to receive it. | 
Under a life assurance policy the premium became payable on Mar. 15, 
1833, but it was not in fact paid until April 12, 1833, when the country agent 
of the insurers through whom the insurance had been effected gave a receipt: 
for the amount of the premium. The insurers had instructed the agent that 
the premium on every life policy must be received within fifteen days from 
the time of its becoming due, and, if it was not so paid, he was to give immedi- 
ate notice to the insurer’s office of that fact. In the event of an agent omitting [ 
to give any such notice his account would be debited with the amount after 
the expiration of the fifteen days. In the present case the agent gave no notice 
to the insurers of the non-payment of the premium within the fifteen days, and 
it was, accordingly, entered in their books as paid on Mar. 15, 18338, the 
agent’s account being duly debited with the amount. In an action to recover 
the amount of the policy. 
Held: in the absence of proof that the insurers’ agent had agreed to advance 
to the assured the amount of the premium and had become his agent to pay 


Ms 
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the premium, or that the agent was authorised by the insurers to make a 
bargain binding the insurers to a new contract on the terms of the old contract 
but varying the time of payment, the payment of the premium had not been 
made in the manner prescribed by the insurers, and the action failed. 


Notes. Distinguished: Re Economic Fire Office (1896), 12 T.L.R. 142. Applied: 
London and Lancashire Life Assurance v. Fleming, [1897] A.C. 499. Referred 
to: Wing v. Harvey (1854), 5 De G.M. & G. 265; Splents v. Lefevre (1863), 11 i a ae 
114; Jenkins v. Deane, [1933] All E.R.Rep. 699. | 

As to the payment of insurance premiums, see 22 Hatspury’s Laws (8rd Edn.) 
236, 237, 249, 250; and for cases see 29 Dicrst (Repl.) 890, 391. 


Motion by the plaintiffs for a rule to enter the verdict for them in an action 
brought under the direction of the Court of Chancery to recover the sum of £400. 

The sum of £400 was the amount of an insurance with the British Commercial 
Life Assurance Co. on the life of Charles Harper Simpson, on Mar. 16, 1831, for 
a period of seven years, at an annual premium of £5 19s. 8d. Under the policy 
the payment of the premiums was to be on Mar. 15 in every subsequent year. 
The assured died on April 14, 1833. 

It was alleged that the assured had failed in the payment of the premium on 
Mar. 15, 1838, and averred that he had afterwards paid the sum of £5 19s. 8d., 
the amount of such premium, on April 12 in the same year, when the company 
accepted it, and agreed that the policy should be of like force and effect as if the 
premium had been paid at the proper time. 

The defendant pleaded that the premium was not paid in every subsequent 
year on or before Mar. 15, namely on Mar. 15, 1833; and that the £5 19s. 8d. 
were not paid on April 12, as and for the premium for the year commencing on 
Mar. 16, 1833; that the promise alleged to have been made on April 12, 1833, 
was obtained by fraud and covin. At the trial before Lorp Axsrincer, C.B., it 
appeared that the insurance had been effected through the company’s agent at 
Hull, and that the premium payable on Mar. 15, 1833, was not in fact paid until 
April 12, 1833, on which day the money was paid to the agent, who then gave 
the following receipt: 


“British Commercial Life Assurance Co., London. Receipt, 8258.—Sum 
assured, £400—Policy, 8298. 

Received April 12, 1833, of Mr. Charles Harper Simpson, the sum of 
£5 19s. 8d., being the premium of insurance on four hundred pounds for one 
year from Mar. 15, 1833, on the life of himself. 

£5 19s. 8d. (Signed) Geo. Greenwood”’ 


At the bottom of the receipt was the following : 


“Tf this receipt be not taken up within fifteen days from the day the premium 
becomes due, it must be returned to the office; as, after that period, the 
insurance being cancelled, the several receipts will be of no avail. (See 
conditions of insurance in the printed proposals of the company.)”’ 


The instructions given by the company to their agent, Greenwood, were, inter 
alia, 


“That the premium on every life policy must be renewed within fifteen days 
at the latest from the time of its becoming due; and if not paid within that 
time, you are to give immediate notice to the office of such fact; and in the 
event of your omitting to do so, your account will be debited for the amount 
alter the fifteen days are expired, and you will be held responsible to the 
directors for the same.”’ 


No notice was given to the company by Greenwood of the non-payment of the 
premium within the fifteen days after it became due; and, in accordance with 
the usual practice of the office, the premium was entered in the company’s books 
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as paid on Mar. 15, 1833, and the agent was debited for the amount. Lorp 
Axsincer, C.B., directed a verdict for the defendant, giving the plaintiffs leave to 
move to enter the verdict for them, on such of the issues as the court should 
think fit. : 


Sir F’. Pollock, for the plaintiffs, for the motion. 


LORD ABINGER, C.B.—The court concurs with me in thinking the verdict 
must be supported, and this rule, therefore, cannot be granted. Counsel for the 
plaintiffs says very truly that on the trial I entertained an impression somewhat 
favourable to his view of the case; but that was at the time when we were 
considering whether the agent of the company might not be made the agent of 
the assured. In that view of the case, if it were understood that payment was to 
be made by the agent and there was an agreement on his part to advance the 
money, then it might be considered as a payment on the day when it became 
due, but there was no evidence to show that Greenwood was the agent of the 
assured, and I was of opinion that he could not be so considered. It seems 
to me that the provision that he should be debited as if the premium was paid was 
to operate as a penalty on him; but it does not authorise third persons to take 
advantage of that which was a mere private arrangement between the company 
and the agent for the purpose of insuring the due payment of all monies which 
were to be received by him. The first count states that the premium was paid 
at Hull when due, whereas it was not so. 

As to the second count, there was no evidence of any new contract having been 
made, nor was there in any sense any authority in the agent to make a new 
contract under these circumstances with the persons assured. I think there 
cannot be a rule. 





PARKE, B.—I entirely agree in the view taken of the case by Lorp ABINGER, 
C.B. With regard to the latter point, that appears to me to be altogether out 
of the question because the very receipt itself shows that Greenwood had no 
authority, as agent, to make a bargain binding the company to a new contract on 
the terms of the old contract, but varying the time of payment. Greenwood is 
not the general agent of the company; he is merely an agent with limited powers, 
to receive premiums; he had authority to bind the company in respect of that 
money, as if it was paid to the company itself, but he had no other power, and, 
therefore, it seems to me that the payment made to Greenwood, and for which he 
gave a receipt, dated April 12, 1833, is no proof of an agreement on the part of 
the company to enter into and make a new policy of assurance on the terms of the 
old one, varied only as to the time at which the premiums were to be paid. 

The memorandum on the back of the receipt, is a memorandum made by the 
company, and shows that, unless the money was paid in fifteen days, the policy 
was at an end altogether. It is impossible to consider the debiting of the agent 
with the amount of the premium as a payment on the original day, according to 
the allegation in the first count. The only question is, did the company mean to 
make themselves liable as on a new contract? It seems to me that they did not, 
and that the meaning of the transaction was merely to keep their agents right, 
and in case of neglect to be able to come upon them for the amount of the premium 
by way of penalty; but they did not mean thereby to make themselves liable for 
the amount of the policy. It is only on the ground that they became liable upon 
a new contract that anything can be made of the case on the part of the plaintiff. 
It appears to me that this was purely a mode of keeping their own agents in order, 
by holding over them in terrorem that they should be responsible for the amount of 
money not received. I think, therefore, that the verdict is right, and ought not to 


be disturbed. | 


GURNEY, B., and ROLFE, B., concurred. 
Rule refused. 
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BENTLEY v. BATES 


[Court or Excuequer 1n Equrry (Lord Abinger, C.B.), June 5, 1840] 


[Reported 4 Y. & C.Ex. 182; 9 L.J.Ex. Eq. 30; 4 Jur. 552; 
160 E.R. 971] 


a Partnership—Land—Not possessing all incidents of mercantile partnership—Right 
of partners to bind each other by bills or promissory notes. 

Per Lorp Aprncer, C.B.: A partnership in land (e.g., a colliery) has not all 
the incidents of a common mercantile partnership. The partners in such a 
concern cannot sign promissory notes, or give bills of exchange to bind each 

© other. 
Partnership—Mortgage by partner of share—Personal covenant—No interest in 
partnership effects conveyed. 

Per Lorp Aprncer, C.B.: If a partner in a mercantile partnership mortgages 
his share the effect is nothing more than that he covenants to pay the amount 
borrowed. It does not mean that the creditor is to be forced into the partner- 

DPD ship. The mortgage is nothing more than a personal covenant; it conveys no 
interest in the partnership effects. 

Notes. Considered: Roberts v. Eberhardt (1853), 2 Eq. Rep. 780; Dodds v. 
Preston (1888), 59 L.T. 718. Referred to: Redmayne v. Forster (1866), 35 L.J.Ch. 
847. 

As to accounts between partners, see 28 Hatspury’s Laws (8rd Edn.) 549 et seq.; 

Eas to dissolution on bankruptcy, or making of charging order, see ibid. 564; as to 
rights of co-owners of collieries, see 26 Hautsspury’s Laws (8rd Edn.) 452-455; and 
for cases see 86 Dicrest (Repl.) 576, 577; and 33 Dicest (Repl.) 747, 748. 


Case referred to: 
(1) Earl of Macclesfield v. Baddeley (1840), cited in 9 L.J.Ex. Eq. at p. 382. 


KF Also referred to in argument: 
Sir Charles Raymond’s Case, cited in 2 Rose, at p. 255. 
Brown v. De Tastet (1819), Jac. 284; 37 E.R. 858, L.C.; 86 Digest (Repl.) 531, 942. 
Bowsher v. Watkins (1830), 1 Russ. & M. 277; 89 E.R. 107; 86 Digest (Repl.) 
576, 1340. 
Cropper v. Knapman (1886), 2 Y. & C.Ex. 338; 6 L.J.Ex. Eq. 9; 160 E.R. 426; 
G 36 Digest (Repl.) 576, 1341. 
Loscombe v. Russell (1830), 4 Sim. 8; 58 E.R. 4; 86 Digest (Repl.) 574, 1318. 
Jefferys v. Smith (1820), 1 Jac. & W. 298; 387 E.R. 389, L.C.; 33 Digest. (Repl.) 
746, 208. 
Wynget v. Heathcote (undated), cited 4 Y. & C.Eix. 187; 160 E.R. 973; sub nom. 
Winyatt v. Heathcote, 9 L.J.Ex. Kq. at p. 81; 33 Digest (Repl.) 746, 204. 
H Rowe v. Wood (1822), 2 Jac. & W. 553; 87 E.R. 740, L.C.; 83 Digest (Repl.) 756, 
305. 
paisa Anderton (1793), 4 Bro.C.C. 414; 29 E.R. 965; 39 Digest (Repl.) 31, 


Demurrer by the defendant Bates, a co-owner of a colliery, to a bill filed by 
executors of a mortgagee of another co-owner, claiming an account of the profits. 

I In August, 1821, Sir Henry Ibbotson granted a lease of certain collieries to four 
persons of the name of Lascelles, for the term of thirty-one years, for the purpose 
of working the same in equal shares for their mutual benefit. Under and by 
virtue of this demise the lessees entered and commenced working the collieries in 
the shares before mentioned and for their mutual benefit. They afterwards assicned 
their respective shares to different persons, and one of them, Joseph Lisiseatien 
assigned his share to Isaac and Thomas Hunt. The assignment by the Toaeieee 
was carried into execution by means of a deed of arrangement, which contained 
tules and regulations as to the manner in which the collieries were to be worked 
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by the assignees. After the execution of this deed Thomas Hunt died, and Isaac 
purchased his share, which was duly assigned to him, and by this means Isaac 
became entitled to two-eighth parts of the concern. In August, 1823, Isaac Hunt 
applied to Timothy Bentley to lend him £2,000 on the security of his share and 
interest in the demised collieries. The money was lent, and Hunt executed to 
Bentley an indenture, dated Aug. 17, 1828, whereby, after reciting the indenture of 
arrangement, and reciting another mortgage for £500, which Bentley had agreed 
to pay off, Hunt, in consideration of the sum of £2,000 so lent to him, and of the 
payment of the £500 mortgage, assigned to Bentley, his executors, etc., all that 
his one-fourth share of and in the collieries demised by Sir Henry Ibbotson, by 
the indenture of August, 1821, to hold the same to Bentley, his executors, etc., 
subject to a proviso for redemption on payment by Isaac Hunt, his heirs, etc., of 
the sum of £2,500, on Feb. 7 then next. At the time of the execution of that 
indenture, the other shares were possessed by a variety of pérsons, and various 
devolutions of those shares took place, under which the defendant Bates became 
the principal owner, and he likewise became the principal manager. In 1826, the 
only persons concerned in the trade were Isaac Hunt and the defendant Bates, the 
share of Isaac Hunt being subject to the before-mentioned mortgage to Bentley. 
In December, 1826, Hunt was arrested, and by arrangement with Bates was ex- 
cluded from the management of the concern without the sanction or concurrence of 
Bentley, and since that period Bates had been the principal manager. Hunt died 
in 1830, having made the defendants Anderson and Colls his executors, who proved 
the will and became entitled to Hunt’s share, subject to Bentley’s mortgage. 
Bentley had died and appointed the plaintiffs his executors. Under the manage- 
ment of the defendant Bates the collieries had become unproductive, as far as the 
plaintiffs were concerned, and the whole of the principal sum due on the mortgage, 
with a considerable arrear of interest, remained unpaid. Large quantities of coal 
had been got from the property, and great profits made, and the plaintiff had 
applied to Bates for an account, but none had been rendered and no money paid. 
Though some accounts had been pretended to be rendered they were imperfect and 
evasive. The defendants, the executors of Hunt, were desirous of having the 
accounts settled and adjusted, but had declined to join in the suit. Bates had in 
his possession all books, etc., relating to the partnership concern. 

The bill prayed for an account of all the dealings and transactions relating to the 
collieries since the defendant Bates had been manager, and also for an account 
of his receipts and payments, and that the clear balance might be ascertained and 
paid; for the removal of Bates, and for the appointment of some proper person as 
manager, and for an injunction to restrain him from interfering in the concern. 
To this bill the defendant Bates demurred generally for want of equity. 


Elmsley for the defendant Bates. 
Simpkinson and Kenyon Parker for the plaintiffs. 


LORD ABINGER, C.B.—It ought to be a clear case which should induce a 


judge in equity to allow a demurrer, because if allowed, it puts an end to the bill. 
If the case is one of doubt, all the advantage which may be had by the party 
demurring may be obtained by him at the hearing of the cause. 

I entertain a strong opinion that there is no ground for this demurrer. The case 
of the defendant has been very ingeniously argued by his counsel, but in the 
course of his argument he assumes, for the purpose of enforcing his objections 
to the bill, that the parties are tenants in common of a mine, while he answers 
those very objections by saying that they are mercantile partners. The ownership 
of the colliery places them for some purposes in the situation of mercantile partners, 
but not for all purposes. They are partners for purposes of justice and con- 
venience, but not for purposes of injustice and inconvenience. It is hard to say 
that the joint ownership of a colliery must be put an end to by dissolution before 
an account can be taken. J do not agree that in a case between joint tenants or 
tenants in common of a colliery one party can compel another to sell his share, 
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and dissolve the concern previously to taking the account. That was not the 
meaning of the statute which gave the account between them, or of courts of 
equity which had the jurisdiction over such accounts previously to the statute. 
The rule as to the necessity of praying for a dissolution, in order to take the 
account, was meant to apply only to mercantile partnerships. 

As to partnership itself. If you look to the constitution of a mercantile partner-— 
ship, what is the meaning of a partner mortgaging his share? Nothing more than 
that he covenants to pay the amount borrowéd. It cannot mean that another 
person is by means of such a transaction to be forced into the partnership. The 
mortgage is nothing more than a personal covenant: it conveys no interest in the 
partnership effects. Put the case of the other partner having had notice of the 
transaction, and afterwards rendering an account to the creditor. He does not 
thereby make himself a partner with the creditor, but only shows that he means 
to be accountable and to render accounts, and, supposing the accounts are fal- 
lacious, if there is no remedy in equity, the party has none at all, for there is 
none at law, and no action against the supposed mortgagor would be available. 

But that is not the case here. I only put it to show the effect of such a 
transaction between mercantile partners. Here the partnership is in land. 
Nothing is better known at law than that such a partnership has not all the 
incidents of a common mercantile partnership. It has been held by all the courts 
of law that the partners in such a concern cannot sign promissory notes, or give 
bills of exchange to bind each other. I held this in Earl of Macclesfield v. Baddeley 
(1) recently at Guildhall, on a bill accepted in the name of the Sneid colliery by 
a partner in the concern. I decided that the other partners were not bound by 
such acceptance, and that ruling was confirmed in the Court of Exchequer. That 
shows that the partners in these concerns do not stand in the same situation as 
ordinary partners. The nature of their obligations is different; their implied 
obligations are different; though in some cases it is useful to apply the principles 
of partnership to their proceedings. 

This is an interest in a colliery for a 81 years’ term. One lessee has assigned 
his share to a mortgagee, with the usual proviso for redemption. Counsel for the 
defendant Bates does not deny that if he were a perfect assignee, he might file 
a bill for an account against his co-lessee. Let us see how far that admission 
carries the argument. There is some confusion arising out of the words ‘‘equity 
of redemption.’’ If you examine it strictly, the interest conveyed by mortgage 
can be taken advantage of by the mortgagee or his assignee to the fullest extent, 
subject to the power of redemption. A power of redemption is reserved in the 
conveyance, but the mortgagee has the absolute interest at law. It would be 
absurd to give him the absolute interest without all the powers attached to such 
an interest. It is true, that in certain circumstances, he is treated as a trustee 
for the mortgagor, but in point of law, his remedy on the title is the same as if 
there were no equity of redemption at all, except against the person who has the 
equity of redemption. At law he may bring his action and turn out the mort- 
gagor. In equity, if it be necessary for him to file a bill, in which the owner of 
the fee or termor has an interest, can any person not claiming under the mort- 
gagor make any objection to that bill? When in possession, he has the same 
interest as the mortgagor, except in the one case of the mortgagor calling him into 
equity. How can this be taken advantage of by a co-tenant who is a mere stranger? 
It appears to me that a mortgagee like this has the same remedy against his 
co-tenants as his mortgagor had. I put the case of an original mortgagor against 
the joint-tenant; in this particular case, the executors of the mortgagor are made 
defendants, because they will not join. That I think is immaterial. I cannot 
allow this demurrer, because I think that the party has no other remedy than this 
bill. Besides, as counsel for the plaintiff put it, the defendant Bates is manager 
of the concern, and how can the plaintiff have remedy against him except in 
equity? 

Demurrer overruled. 
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A 
EVANS v. REES 


[Court oF QurEn’s Bencn (Lord Denman, C.J., Littledale, Patteson and Cole- 
ridge, JJ.), April 22, May 8, 1839] 


[Reported 10 Ad. & El. 151; 2 Per. & Dav. 626; 113 E.R. 58] 


Arbitration—Award—Admissibility in proceeding inter alios. 

The authority of an arbitrator is only derived from the consent of the 
parties to a reference and has no force except by reason of that consent, and, 
therefore, held that an award of an arbitrator setting out the boundary between 
a parish and the county was not admissible as evidence of that boundary in 
other proceedings between different parties. CG 


Evidence—Document—Part of document cut out—Remaining part perfect in 
itself. 
A presentment in a manor court setting out the bounds of a manor, which was 
in itself perfect, held to be admissible as evidence of such bounds, although 
a part of the document had been cut out. 


Evidence—Document—Ancient document—Manor-book—Custody—Proof by wit- 
ness—Production by counsel or steward of manor insufficient. 
Where an ancient manor-book is offered in evidence the custody of it must 
be proved by a sworn witness, and it is not sufficient that the book be merely 
produced in court by counsel or by the steward of the lord of the manor or 
someone authorised by him. E 


Notes. Applied: Wenman v. Mackenzie (1855), 5 EK. & B. 447. Referred to: 
Andrew v. Motley (1862), 12 C.B.N.S. 514. 

As to the admission in evidence of the award of an arbitrator, see 15 Hausspury’s 
Laws (8rd Edn.) 2138-214; and for cases see 22 Dicrest (Repl.) 120. As to the 
alteration or accidental defacing of a deed, see 11 Hatssury’s Laws (8rd Edn.) 
369, 370; and for cases see 17 Dicest (Repl.) 246. As to the proof of proper IF 
custody of ancient documents, see 15 Hatspury’s Laws (8rd Edn.) 355-357; and 
for cases see 22 Diaust (Repl.) 347-851. 


Cases referred to: 
(1) Reed v. Jackson (1801), 1 East, 355; 102 E.R. 187; 21 Digest (Repl.) 267, 
443, qa 
(2) Laybourn v. Crisp (1838), 4 M. & W. 320; 8C. & P. 397; 1 Horn. & H. 326; 
8 L.J.Ex. 118; 150 E.R. 1451; 22 Digest (Repl.) 277, 2801. 


Also referred to in argument: 

(3) Lee v. Lingard (1801), 1 East, 401; 102 E.R. 155; 2 Digest (Repl.) 647, 
1683. 

(4) Bonner v. Charlton (1804), 5 Hast, 189; 1 Smith, K.B. 368; 102 E.R. 1022; H 
2 Digest (Repl.) 643, 1654. ' 

(5) R. v. Cotton (1813), 8 Camp. 444; 2 Digest (Repl.) 674, 1899. 

(6) Rogers v. Wood (1881), 2 B. & Ad. 245; 109 E.R. 11384; 22 Digest (Repl.) 
120, 10aL. 


Motion for a rule nisi for a new trial in an action of replevin for cattle taken [ 
in the parish of Ystradgynlais in Breconshire, damage feasant. The defendant 
pleaded that the cattle were taken in Cadoxton parish in Glamorganshire and 
driven thence into Ystradgynlais in Breconshire and there impounded. 

At the trial before CoLtertpGr, J., the sole inquiry was as to the true boundary 
between the above parishes and counties. In the course of the trial an award 
respecting the boundary was tendered on the part of the plaintiff. It appeared 
that an action had formerly been brought by a commoner for disturbance, to which 
there was a plea of not guilty, and in which a question arose respecting the same 
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boundary, and a verdict had been taken subject to the award of an arbitrator with 
power to set out the boundary proved before him. By his direction a verdict was 
entered for the plaintiff in that suit, and the boundary was determined by the 
award. The parties to that action were neither the same as nor in privity with 
the parties to the present action. 

The judge admitted the record in the action but rejected the award. 

The defendant offered in evidence certain presentments of a manor court found 
in the castle of Brecon, in one of which the boundary was set out. Part of it 
containing the parish in question had been cut off, but the part so removed 
appeared to have contained entries unconnected with the subject of boundary. It 
was objected that it was inadmissible by reason of its imperfect state. The judge 
admitted it, although he had no doubt that the mutilation was not accidental. 
The plaintiff also produced certain ancient manor-books, which his counsel proposed 
to read without proving the custody from which they came, on the ground that 
the lord of the manor, Mr. Leigh, to whom they belonged, and who was admitted 
to be the real plaintiff, might himself have produced them in court without further 
proof of custody, and might, therefore, authorise his counsel to do so for him. 
The judge held them inadmissible, unless the custody from which they came was 
proved. Verdict was given for the defendant. 


Evans for the plaintiff, moved for a rule to show cause why a new trial should 
not be granted on the grounds of the rejection of the award, the admission of 
improper evidence, misdirection fi.e., the refusal to admit the manor-books], 
and of the verdict being contrary to the evidence.—The award was admissible on 
the same principle as a verdict. It was proof of reputation, though res inter alios : 
Reed v. Jackson (1). Here the arbitrator was in the place of a jury, and the 
verdict, when entered, ought to be of the same weight as if actually found by 
them: Lee v. Lingard (3), Bonner v. Charlton (4) (5 East, at p. 144), per Le 
Buianc, J. The award, coupled with the verdict, is equivalent to a special verdict. 
So a decree in equity between third parties has been admitted as evidence of a 
custom of a public nature: Laybourn v. Crisp (2); and analogous instances are 
mentioned in BuLier’s Nis Prius, p. 233. [CoLertnce, J.—A jury could not have 
set out a boundary as the arbitrator here professed to do.] The award is founded, 
indeed, on the evidence of others, but this is equally an objection to the verdict 
of a jury, who speak only upon the information of others. [Patreson, J.—I never 
could understand why the opinion of twelve men should be evidence of reputation. 
CotermpGe, J.—Though the doctrine is perhaps established as to the admissibility 
of verdicts, it does not appear to be founded on any satisfactory principle. In 
R. v. Cotton (5), on a question of liability to repair a highway, Damper, J., re- 
jected an award as being res inter alios and post litem motam. In Rogers v. Wood 
(6) an award, not founded on personal knowledge of the facts, was held inadmissible 
as evidence of reputation.] As to the presentments, their mutilated and imperfect 
state ought to have excluded them, though they came from the right custody. The 
presumption is that the part removed was material, and against the interest of the 
party producing them, especially as the destruction was evidently wilful. Their 
state required explanation, like erasures in a deed or other security. Then the 
plaintiff ought not to have been compelled to call a witness to speak to the custody — 
of the ancient documents. It was enough that counsel, or steward, or any party 
authorised by Mr. Leigh, produced them. [Cotertpcr, J.—If it be necessary to 
prove the custody of ancient documents, someone must be sworn for that purpose. 
The person producing them may have had them from a grocer’s shop.] So they 
may have been procured from a shop and taken to the muniment room, yet when 
produced from that room they would be admissible evidence. Mr. Leigh was 
the lawful custos, and he might bring them into court himself, or hand them to 
his counsel or attorney in court. [Also the verdict was against evidence. | 





The court held that there was no misdirection in the refusal to admit the 
manor-books and reserved judgment on other points. 
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May 8, 1839. LORD DENMAN, C.J., delivered the following judgment of 
the court.—This was an action of replevin, and the question on which it turned 
was: What is the true boundary of the counties of Glamorgan and Brecon near 
the spot where the plaintiff’s cattle were distrained? The verdict was for the 
defendant. On a motion for a new trial, three grounds were stated by the counsel 
for the plaintiff, on which the court took time to consider, another ground as to 
misdirection having been disposed of upon the argument. The first ground was 
that an award tendered in evidence was rejected by the judge. 

The award was made very recently in an action on the case brought by a person 
alleging himself to be a commoner, for digging a ditch, which the present plaintiff 
asserts to be the true boundary, and so disturbing the right of common. The plea 
in that case was not guilty, and the cause was referred at nisi prius, with power to 
the arbitrator to set out the boundary which should be proved before him, and to 
direct which way the verdict should be finally entered. He directed a verdict to 
stand for the plaintiff, and set out the boundary, as he conceived it to be proved, 
by his award. That award, not being made between the same parties as those in 
the present action, could not be used as binding upon them, but was offered as 
evidence of reputation, the boundary being a matter of general and public interest. 
Reed v. Jackson (1) and Laybourn v. Crisp (2), and other cases, were cited to 
show that a verdict on such matters, although between strangers to the parties on 
the record, is evidence of reputation; and it was contended that the award in this 
case was to be considered as part of the verdict, and admissible on the same 
grounds. 

We cannot agree to this view of the case. The authority of an arbitrator is 
entirely derived from the consent of the parties to the reference: his award has 
no force except by reason of that consent; and no instance can be proved in which 
strangers have been held to be in any way affected in their rights by an award, 
either as evidence of right or of reputation. The award is but the opinion of the 
arbitrator, formed, not upon his own knowledge as declarations used by way of 
reputation commonly are, but upon the result of evidence laid before him, most 
_ probably in private, and formed also post litem motam, having none of the qualities 
upon which evidence of reputation rests. It may be said that the verdict of a 
jury is equally defective in such qualities. Whether it be so or not, it is sufficient 
to say that the admissibility of a verdict as evidence of reputation is established 
by too many authorities to be now questioned, but that the principle of those 
authorities is not clear enough to embrace an award. We are, therefore, of opinion 
that the judge was perfectly right in rejecting the award. ) 

The second ground was that a presentment found in the castle of Brecon was 
admitted in evidence, although a considerable portion of the parchment on which 
it was written had been cut off, and it was supposed that the part cut off might 
have contained something adverse to the interests of the party producing it. We 
are of opinion that no sufficient ground is laid for supposing anything of the sort, 
and inasmuch as that part’ of the presentment which related to the boundary in 
question was in itself perfect, we cannot see any reason for rejecting this document, 
and think that it was properly admitted. 

[On the third ground that the verdict was against the evidence his Lorpsuip 
said that this point was one entirely for the jury and that the court could not 


say they had drawn a wrong conclusion. | 
Rule refused. 
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EARL OF FALMOUTH v. ROBERTS 


[Court or Excuequer (Lord Abinger, C.J., Parke, Gurney and Rolfe, BB.), 
November 6, 1841, January 29, 1842] 


[Reported 9 M. & W. 469; 1 Dowl.N.S. 633; th: Td Bie To05 
152 E.R. 198] 


Evidence—Document—Alteration—Need for explanation—Lease—Alteration in 
habendum. 

The defendant became tenant of the plaintiff's farm from year to year under 
a parol agreement. Later he signed a written agreement containing special 
stipulations as to the mode of tillage. In an action by the plaintiff for breaches 
of these stipulations the agreement, when produced, was shown to contain an 
erasure in the habendum, the term of years having been altered from seven 
to fourteen. 

Held: the agreement was receivable in evidence without any explanation of 
the erasure since the term of years was dehors the parol agreement between 
the parties in which was incorporated only so much of the written agreement 
as was applicable to a yearly holding. 


Evidence—Document—Attestation—Absconding witness—Evidence of witness's 
handwriting. 
The only attestation to a document was that of the landlord’s steward, who 
had absconded after being apprehended for embezzlement. 
Held: evidence of his hand-writing was properly received in evidence. 


Juror—Wrong person sworn and acting as juror—Application for new trial— 

Discretion of court. 

A man was summoned to serve on a special jury, but by mistake his son 
of the same name and of the same place was sworn and sat as a juror at the 
trial. After a verdict for the plaintiff the defendant applied for a new trial, 
and it appeared that the clerk of the defendant’s attorney knew of the mistake 
at the time of the trial but made no objection thereto, and no affidavit was 
made by the attorney stating that he was unaware of the mistake. 

Held: in the exercise of its discretion the court would not grant a new trial. 


Notes. Considered: Pattinson v. Luckley (1875), L.R. 10 Exch. 830. Referred 
to: Davidson v. Cooper (1848), 11 M. & W. 778; R. v. Mellor (1858), Dears. & B. 
468; Wells v. Cooper (1874), 30 L.T. 721. 

As to modification of contracts by acts of parties, see 8 Hatssury’s Laws (8rd 
Edn.) 152, 153; and for cases see 12 Diaesr (Repl.) 408, 409. As to tenancies 
from year to year, see 23 Hatspury’s Laws (3rd Edn.) 510 et seq.; and for cases see 
380 Dicrst (Repl.) 412-414. As to the proof of attesting witnesses, see 15 Hats- 
BuRY'S Laws (3rd Edn.) 450-542; and for cases see 22 Diarsr (Repl.) 496, 497. 
As to the effect of the wrong person serving on a jury, see 23 Hatspury’s Laws 
(3rd Edn.) 380; and for cases see 380 Diaest (Repl.) 266. 


Case referred to: 
(1) R. v. Hunt (1821), 4 B. & Ald. 430; 1 State Tr.N.S.App. 1367; 106 E.R. 994; 
30 Digest (Repl.) 296, 684. 


Also referred to in argument : 

(2) Knight v. Clements (1838), 8 Ad. & El. 215; 8 Nev. & P.K.B. 875; 1 Will. 
Woll. & H. 280; 7 L.J.Q.B. 144; 2 Jur. 395; 112 E.R. 819; 6 Dives (Repl.) 
868, 2616. 

(3) Henman v. Dickinson (1828), 5 Bing. 183; 2 Moo. & P. 280; -7 TiJ.0.8.0.P. 
68; 180 E.R. 1031; 12 Digest (Repl.) 411, 3187. 

(4) Johnson v. Duke of Marlborough (1818), 2 yee 313, N.P.; 6 Digest (Repl.) 
363, 2618. 
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(5) Hill v. Yates (1810), 12 Hast, 228; 104 E.R. 89; 80 Digest (Repl.) 265, 285. 

(6) Dovey v. Hobson (1816), 6 Taunt. 460; 2 Marsh. 154; 128 E.R. 1113; 30 
Digest (Repl.) 265, 289. 

(7) BR. v. Tremearne (1826), 5 B. & C. 254; 7 Dow. & Ry.K.B. 684; 3 Dow. & 
Ry.M.C. 528; 4 L.J.0.8.K.B. 157; 108 E.R. 95; 80 Digest (Repl.) 266, 294. 


Rule Nisi obtained by the defendant for a new trial in an action of assumpsit 
for damages for breach of an agreement. 

The declaration stated that the defendant was tenant to the plaintiff of a certain 
farm and lands, subject to the defendant’s keeping as such tenant to certain 
terms of an agreement relating to the mode of farming the land, by laying thereon 
a certain quantity of manure, and not converting meadow land into tillage, and 
that the defendant had committed various breaches in respect thereof. 

At the trial before Routre, B., it appeared that the farm was originally let by 
parol by the plaintiff’s steward to the defendant, as tenant from year to year; and 
that afterwards the defendant signed an agreement containing certain terms and 
stipulations as to the mode of tillage. The attesting witness to this agreement 
was the steward; who, being afterwards apprehended under a warrant for em- 
bezzling the plaintiff’s rents, had been liberated on a promise to attend at a certain 
time and place to investigate his accounts, but who, instead of doing so, had 
absconded. Inquiries had been made for him at his house, and at the inns he 
had been in the habit of frequenting, but without success. The judge in the 
circumstances admitted evidence of his handwriting. 

The agreement, on being produced, appeared to contain an erasure and inter- 
lineation as to the term of years mentioned in the habendum, which appeared to 
be altered from seven to fourteen; to which objection was made on behalf of the 
defendant, on the authority of Knight v. Clements (2), that, without some explana- 
tion given by the plaintiff of the time at which the erasure was made, the agree- 
ment could not be read in evidence. The judge, however, admitted it, and the 
plaintiff was awarded a verdict, with damages of £20. 


Crowder for the defendant, moved for a rule to show cause why a new trial 
should not be had, on the following grounds of misdirection. First, there was not 
sufficient proof of search for the attesting witness to let in the evidence of his 
handwriting. No application was shown to have been made to any member of his 
family. [The judge having read his notes of the evidence as to this point, the 
court held that it was clearly sufficient.]| Secondly, the agreement having been 
altered in a material part, and there being no proof when that alteration was made, 
it ought not to have been admitted. The onus was upon the plaintiff to show 
that the alteration was made before the execution of the instrument, or with the 
consent of the parties: Henman v. Dickinson (8), Johnson v. Duke of Marlborough 
(4), Knight v. Clements (2). 


PARKE, B.—The general rule undoubtedly is that where there appears to be an 
alteration in the document, it lies upon the party producing it to explain it. But, ] 
in truth, the holding here is under a parol agreement, only incorporating so much 
of the written instrument as is applicable to a yearly holding. On that point of 
view, the duration of the term therein mentioned, whether seven or fourteen years, 
is immaterial; it is altogether dehors the agreement, and quite independent of the 
contract which the parties have entered into, to farm the land according to the 
stipulations of that agreement. The alteration of the instrument could not make 
the defendant hold according to the custom of the country, instead of according to 
the terms of their agreement. Suppose the paper were destroyed, the parol agree- 
ment would still remain. The rule of law applies where the obligation is by 
reason of the instrument; here the obligation is by reason of the parol contract of 
the parties, quite independent of the subscription of that paper, and arising from 
the occupation of the land upon all the terms of that instrument which are applic- 
able to a tenancy from year to year; as to which, an alteration in the term of years 
is wholly immaterial. 
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ROLFE, B.—This declaration is framed on an assumption that the contract 
operated to create a tenancy from year to year, on the terms of that agreement 
as to the cultivation of the land. 

The third ground on which it was alleged that there was a mistrial was shown 
by affidavits produced by counsel from which it appeared that one William Rogers, 
the younger, of Sideford, in the parish of St. Germains, was sworn as a special 
juror, and sat as such on the trial of this cause, not being duly qualified to sit 
either as a special or a common juror, though without any fraudulent intention, 
or collusion with either the plaintiff or the defendant; that William Rogers, the 
elder, of the same place, was the party named in the precept, and had been duly 
summoned in pursuance thereof; that the clerk of the defendant's attorney was 
present at the trial, and was personally acquainted with both the elder and the 
younger Rogers, and neither the attorney nor his clerk negatived their knowledge 
of the mistake at the time of the trial. 


A rule was refused on the first two points but was granted on the last. 


Erle and Montague Smith for the plaintiff, showed cause against the rule.—This 
was a matter entirely for the discretion of the court: Hill v. Yates (5). No 
injustice had been done in the present case, and the court in their discretion would 
not grant a new trial. It appeared that the defendant’s attorney’s clerk must have 
known of the mistake at the time, and yet had made no objection, neither he nor 
his employer had denied their knowledge. In Dovey v. Hobson (6) the objection 
was taken before trial; R. v. Tremearne (7) was the case of an indictment for 
perjury, and there the juror was not only disqualified but under age. 


Crowder and Bere for the defendant, supported the rule.—It is admitted that 
it was a matter for the discretion of the court, but as the party who sat as the 
juror was altogether unqualified, and it did not appear that the attorney or his 
clerk knew of the mistake before the jury were sworn, it was fit that the verdict 
should be set aside. 


PARKE, B.—R. v. Hunt (1), and the other cases which have been cited, show 
that it is altogether discretionary with the court whether under such circumstances 
they will grant a new trial. Here the affidavit of the defendant's attorney’s clerk 
shows his knowledge of the parties at the trial, and no affidavit is made by the 
attorney himself that he was ignorant of the mistake at all. I think, therefore, that 
we shall exercise our discretion properly in discharging this rule. 


The other learned barons concurred. 
Rule discharged. 
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R. v. BLISS 


[Court or Queen's Bencu (Lord Denman, C.J., Patteson, Williams and Coleridge, 
JJ.), November 20, 1837] 


[Reported 7 Ad. & El. 550; 2 Nev. & P.K.B. 464; Will. Woll. & Dav. 624; 
7 L.J.Q.B. 4; 1 Jur. 959; 112 E.R. 577] 


Evidence—Declaration—Public or private road—Reputation—Declaration against 
interest—Declaration by tenant. 

Where the question in issue was whether a particular road was a public or 
private road, it was sought to put in evidence a declaration by a person, since 
deceased, who had planted a tree on land occupied by him as a tenant adjoining 
the road and had said at the time of planting the tree that he did so in order 
to show where the boundary was when he was a boy, 

Held: the declaration was not admissible in evidence as showing reputation 
relating to general matters concerning the boundary or the user of the road, but 
only of a particular fact, nor could it be admitted on the ground that it was 
contrary to the interest of the declarant since he was only an occupier and could 
not bind his landlord so as to give the public a right of way against him. 


Notes. Considered: Papendick v. Bridgwater (1855), 5 E. & B. 166. Applied: 
Mercer v. Denne, [1905] 2 Ch. 538. Referred to: R. v. Berger, [1894] 1Q.B. 823. 

As to declarations with regard to public and general rights, see 15 HatsBury’s 
Laws (8rd Edn.) 308, 809; and for cases see 22 Dicrst (Repl.) 118-120. 


Cases referred to: 
(1) Daniel v. North (1809), 11 Kast, 872; 103 E.R. 1047; 19 Digest (Repl.) 72, 
405. 
(2) Wood v. Veal (1822), 5 B. & Ald. 454; 1 Dow. & Ry.M.C. 11; 1 Dow. & 
Ry.K.B. 20; 106 E.R. 1257; 26 Digest (Repl.) 297, 191. 
(3) Ireland v. Powell (1802), cited 7 Ad. & El. 555; 112 E.R. 579; 22 Digest 
(Repl.) 118, 1022. 


Rule Nisi for a new trial in an action on an indictment against the defendant 
for obstructing a public highway. The defendant pleaded not guilty. 

At the trial before GasreLez, J., the principal question was whether the way 
obstructed was public or private. A witness for the prosecution stated that one 
Ramplin, a publican, who was dead at the time of the trial, had planted a willow 
thirty years ago on a meadow of which he was tenant and occupier, and over 
which the way in question now ran. The witness was then asked what Ramplin 
had said when planting the willow. The question was objected to, but admitted 
by the judge, and the witness answered that Ramplin said that he planted it to show 
where the boundary of the road was when he was a boy. The willow had remained 
ever since. The jury found that the way was public, and a verdict was taken 
for the Crown. In the ensuing term, a rule nisi was obtained for a new trial, on 
the ground that the above evidence ought not to have been admitted. 


B. Andrews and Byles for the Crown, showed cause against the rule. 
Kelly for the defendant, supported the rule. 


LORD DENMAN, C.J.—The question in this case was whether the road 
obstructed was or was not a public highway. To prove that it was so, a witness 
was called whose statement was calculated to make a great impression on the 
jury. He had planted a willow, and, in doing so, said that he planted it to show 
where the boundary of the road was when he was a boy; and it is inferred, from 
the circumstances, that he meant to speak of the road as having been public. 
I think that that evidence was not admissible. 

It is not every declaration accompanying an act that is receivable in evidence: 
if it were so, persons would be enabled to dispose of the rights of others in the most 
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unjust manner. The facts that Ramplin planted a willow on the spot, and that 
persons kept within the line pointed out by it, would have been evidence, but a 
declaration to show that the party planted it with a particular motive is not so. 

Then, is the declaration evidence as made against the party’s interest? If we 
held that it was, we should get rid of the authority of Daniel v. North (1), where it 
was held that a tenant cannot, merely by his own admission, bind the landlord. — 
It is true that the landlord and tenant here may have had the same interest; but 
so they possibly may in any case, they might in Daniel v. North (1); nor was this 
evidence admissible as showing reputation. 

Any statement from a person since deceased is to be received with caution. 
Lorp ELLENBoROUGH, in a leading case on this subject [probably Weeks v. Sparke 
(1813), 1 M. & S. 679], allowed, with great reluctance, the admissibility of reputa- 
tion as evidence. But here the deceased party is reported to have said that the 
boundary of the road was at a particular spot, that is, that he knew it to be so 
from what he had himself observed, and not from reputation. I think, therefore, 
that the rule ought to be absolute. 


PATTESON, J.—In looking at this evidence as proof of reputation, we must 
consider what is the issue. If the question had been of boundary merely, the 
statement of the deceased person would have been receivable, but evidence of 
reputation as to boundary is not let in where the question is whether a road be 
public or private. If evidence of user had been offered, it would have been very 
different; and proof of declarations that the line of road in question had always 
been used as public would have been admissible. It was agreed here that the 
alleged road was a road of some sort; the evidence was not necessary as to that, 
and the reputation which it was attempted to introduce was of a particular fact. 
Then it was said that the declaration might be proved as accompanying an act; 
but whether it accompanied the act, as explanatory of it, is equivocal; and, at any 
rate, the declaration signified nothing in this case, the question being not of 
boundary, but as to the character of the road, whether public or private. The 
mere fact of the tree being placed there could not, I think, be relevant, unless as 
introductory to other matters. 

Then was the declaration of Ramplin admissible as contrary to his interest? 
He was only an occupier under someone else. To say that he could bind his 
landlord in the manner supposed, so as to give the public a right against him, 
would be overturning Daniel v. North (1), Wood v. Veal (2), and other authorities. 
If the long acquiescence of a tenant cannot bind the landlord, his declaration can 
neither bind him, nor be evidence at all against his right. 





WILLIAMS, J.—There is no doubt that evidence of reputation is admissible 
where the question to which it applies is merely whether the road be public or not. 
In Ireland v. Powell (3), the question being whether a turnpike stood within the 
limits of a town, Cuampre, J., admitted evidence of reputation that the town 
extended to a certain point, and allowed it to be proved that old people, since 
dead, had declared that to be the boundary, but not that those people had said 
that there formerly were houses where none any longer stood; observing that that 
was evidence of a particular fact, and not of reputation. The statement offered in 
evidence here is very like the declarations so rejected. It is not reputation, in 
the proper sense. Declarations accompanying acts are a wide field of evidence, and 
to be carefully watched. The declaration here had no connection with the act 
done; and the doing of the act cannot make such a declaration evidence. 


COLERIDGE, J.—It is a rule that evidence of reputation must be confined to 
general matters, and not touch particular facts. To try whether the declaration 
here was admissible according to that rule, let it be severed from the fact of 
planting which took place at the same time. Then it stands that Ramplin said 
that he planted the tree for a certain purpose; namely, to show the boundary. 
That is a particular fact; and evidence given of it is like proof of old persons 
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having been heard to say that a stone was put down at a certain spot, or that boys A 
were whipped, or cakes distributed, at a particular place, as the boundary; which 
statements would not be admissible. 


Rule absolute. 


B 
ROGERS v. HUMPHREYS C 
[Court or K1na’s Bencu (Lord Denman, C.J., Littledale and Williams, JJ.), 
January 20, November 23, 1835] 
[ Reported 4 Ad. & El. 299; 1 Har. & W. 625; 5 Nev. & M.K.B. 511; 
5 L.J.K.B. 65; 111 E.R. 799] D 


Mortgage—Mortgagee—Remedies—Lease made subsequent to mortgage—Hject- 
ment—Distress. 
An estate was settled on E.R. for life with remainder to M.R. in tail. In 
order to secure a loan of £800 to M.R. on the estate, E.R. and M.R. suffered 
a recovery to bar the entail, the uses of the recovery being declared by inden- 
tures of lease and release dated Sept. 24 and 25, 1830, to be to the use of KE 
trustees for a term of 1,000 years on trust in the event of non-payment to raise 
the £800 and pay it to the defendant, and, subject thereto, to the use of E.R. 
for life with remainder to the use of M.R. for life with remainders to his 
children in tail. The indentures contained a power to E.R. to make leases 
not exceeding seven years from the day of her death, and also covenants by 
M.R. with the trustees that on non-payment of the £800 they, the trustees, IF 
should enter into possession and enjoy the rents, etc. On Sept. 17, 1831, E.R. 
demised the estate to the plaintiff for a term of seven years from her death, 
the plaintiff to pay rent half-yearly to M.R. or to the person entitled to the 
freehold. On Nov. 20, 1831, E.R. died, the plaintiff taking possession under 
the lease. On June 25, 1832, M.R. died leaving a widow and infant daughter 
E. On July 80, 1832, the trustees assigned the term of 1,000 years to the G 
defendant. In October, 1832, the plaintiff paid a half-year’s rent to M.R.’s 
widow. At Christmas the rent was tendered, but was not accepted. At 
Michaelmas, 1832, an action of ejectment was brought against the plaintiff 
by the widow, E.’s guardian, and the trustees and this action was still pending. 
In an action in replevin for distraining on the plaintiff's goods, 
Held: the lease created by E.R. being made under a power contained in the H 
mortgage deed had the same effect as if it were made under the instrument 
itself, and was contemporaneous with the mortgage; it was binding on the © 
trustees who were parties to the deed and could not disturb the lessee, but, 
they, being entitled to receive the rents, could have distrained for the rent, and, 
as they had assigned their legal interest to the defendant, he, the defendant, 
was entitled to do so. I 
Per Curiam: If a mortgagor creates a lease prior to the mortgage, the mort- 
gagee has the same rights against the lessee and those claiming under him as 
the mortgagor had and no others; and his remedy must be on the lease as 
assignee of the reversion as long as the lease is in existence and the tenant 
acknowledges his title. If, however, the lease be subsequent to the mortgage 
then the mortgagee may treat the lessee as a wrongdoer and may bring eject- 
ment. He cannot distrain for rent as there is no privity between him and 


the tenant. 
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A Notes. Applied: Re Ind, Coop & Co., Fisher v. The Company, Arnold v. The 
Company, [1911] 2 Ch. 228. 

As to who may distrain, see 12 Hatsspury’s Laws (8rd Edn.) 94 et seq.; and 
for cases see 18 Dicest (Repl.) 263 et seq. As to mortgages as regards third 
parties, see 27 Haussury’s Laws (3rd Edn.) 249 et seq.; and for cases see 85 Di1GESsT 
(Repl.) 878 et seq. 


B Cases referred to in argument: 
Moss v. Gallimore (1779), 1 Doug.K.B. 279; 99 E.R. 182; 35 Digest (Repl.) 463, 
1522. 
Alchorne v. Gomme (1824), 2 Bing. 54; 9 Moore, C.P. 180; 2 Lal 58.02. aes 
130 E.R. 225; 35 Digest (Repl.) 388, 817. 
Pope v. Biggs (1829), 9 B. & C. 245; 4 Man. & Ry. K.B. 193; 7 L.J.0.S.K.B. 246; 
C 109 E.R. 91; 85 Digest (Repl.) 389, 862. 
Doe d. Fisher v. Giles (1829), 5 Bing. 421; 2 Moo. & P. 749; 7 L.J.0.S.C.P. 134; 
130 E.R. 1123; 35 Digest (Repl.) 465, 1548. 
Doe d. Rogers v. Cadwallader (18831), 2 B. & Ad. 478; 109 E.R. 1218; 30 Digest 
(Repl.) 389, 855. 
Doe d. Roby v. Maisey (1828), 8 B. & C. 767; 3 Man. & Ry.K.B. 107; 108 E.R. 
D 1228; 35 Digest (Repl.) 368, 701. 
Keech v. Hall (1778), 1 Doug.K.B. 21; 99 E.R. 17; 35 Digest (Repl.) 468, 1563. 
Thunder d. Weaver v. Belcher (1808), 8 East, 449; 102 E.R. 669; 35 Digest 
(Repl.) 468, 1564. 
Doe d. Rogers v. Rogers (1833), 5 B. & Ad. 755; 2 Nev. & M.K.B. 550; 3 
L.J.K.B. 23; 110 E.R. 969; 40 Digest (Repl.) 779, 2636. 


K Doe d. Courtail v. Thomas (1829), 9 B. & C. 288; 4 Man. & Ry.K.B. 218; 7 
L.J.0.S.K.B. 214; 109 E.R. 107; 40 Digest (Repl.) 787, 2701. 
Isherwood v. Oldknow (1815), 8 M. & S. 882; 105 E.R. 654; 40 Digest (Repl.) 
779, 2634. 
Sacheverell v. Froggatt (1671), 2 Saund. 867; 2 Keb. 798, 839; 2 Lev. 18; T.Raym. 
‘ 213; 1 Vent. 61; 85 E.R. 1155; sub nom. Sacheverell v. Walker, Freem.K.B. 
I 16; 81 Digest (Repl.) 244, 3781. 


Case Stated from Shropshire Assizes in an action in replevin for taking and 
detaining the plaintiff’s goods. Avowry, for rent. Plea, non tenuit. 

At the trial before Parreson, J., a verdict was found for the defendant for £150, 
the amount of the rent in arrear subject to the opinion of the King’s Bench on a 

G Case Stated. 

The material facts of the Case Stated are briefly as follows: Elizabeth Rogers was 
tenant for life under a marriage settlement of Jan. 6 and 7, 1789, with remainder 
to her eldest son, Milward Rogers, in tail. In 1830 Milward Rogers was desirous 
of raising £800 on the security of the estate and to effectuate that, his mother and 
he suffered a recovery to bar the estate-tail and the uses of the recovery were 

HW declared by indentures of lease and release dated Sept. 24 and 25, 1880, to be, to 
the use of William Humphreys and John Lloyd [the trustees] for 1,000 years on 
trust, on non-payment by Milward Rogers of the £800 and interest, by sale, mort- 
gage, or other disposition of the premises comprised in the term of 1,000 years, 
to raise that sum and pay the same to John Humphreys, the avowant [defendant] ; 
and, subject to this term, to the use of Elizabeth Rogers for life with remainder 

J to the use of Thomas Lloyd for 2,000 years to commence from the death of 
Elizabeth Rogers, on certain trusts which are not material to this case; remainder 
to such uses as Milward Rogers should appoint and in default thereof, to himself 
for life; remainder to his sons in tail, remainder to his daughters in tail, with the 
ultimate remainder to his right heirs. 

The indentures contained a power for Elizabeth Rogers to make leases not 
exceeding ten years from the date of the deed or for seven years from the day of her 
death, under certain restrictions. The deed also contained covenants by Milward 
Rogers with William Humphreys and John Lloyd, the trustees of the term of 
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1,000 years, that on non-payment of the £800 they, their heirs, executors, adminis- 
trators, and assigns, might enter, and peaceably and quietly have, hold, occupy, 
possess and enjoy, receive and take the rents, issues, and profits, in manner 
therein-mentioned, without any lawful let, suit, etc., from or by Elizabeth Rogers, 
or any person lawfully claiming the premises. 

On Sept. 17, 1831, Elizabeth Rogers, by indenture reciting the indentures of 
Sept. 24 and 25, 1830, by virtue of the power given to her, demised the premises 
to the plaintiff for,seven years from her death, paying to Milward Rogers, or to the 
person who should be entitled to the freehold or inheritance of the premises 
immediately expectant on her death, the rent of £150 by half-yearly payments. 
Elizabeth Rogers died on Nov. 20, 1881, leaving children, when the plaintiff took 
possession under the lease, and continued in possession till the distress was taken. 
Milward Rogers died June 25, 1832, leaving a widow and an infant daughter. On 
July 80, 1832, William Humphreys and Thomas Lloyd assigned the 1,000 years’ 
term to John Humphreys the avowant [defendant]. In October, 1832, the plain- 
tiff paid to Mary Rogers, the widow of Milward Rogers, £75, being one half-year’s 
rent due under the lease from the death of Elizabeth Rogers; and at Christmas, 
1832, the plaintiff tendered to Mary Rogers another half-year’s rent, which was not 
accepted. In the Michaelmas Term, 1832, an ejectment was brought on the 
demises (laid on May 16, 1832), of Emma Rogers and Mary Rogers, and the 
guardians of Emma, and of William Humphreys and John Lloyd, against the 
plaintiff and his tenants, to defeat the lease. In that action the present plaintiff 
claimed to hold under the lease. This ejectment was still pending. 


R. V. Richards for the plaintiff. 
Serjeant Talfourd for the defendant. 


Cur. adv. vult. 


Nov. 23, 1886. LORD DENMAN, C.J., delivered the following judgment of the 
court, in which, after stating the pleadings and the facts, he continued: Many 
cases were cited at the Bar to show what the rights of a mortgagee are against 
the mortgagor and those claiming under him, where there is a lease prior to the 
mortgage, and also what they are when there is a lease subsequent to the mortgage. 
It is not necessary to cite or comment on them as they establish this principle— 
that if the mortgagor himself remains in possession, the remedy against him on 
default in payment at the day is by ejectment. If there be a lease, and such 
lease is prior to the mortgage, the mortgagee has the same rights against the 
lessee and those claiming under him, that the mortgagor had, and no other than 
he had; and. his remedy must be on the lease as assignee of the reversion, a3 long 
as the lease is in existence, and the tenant acknowledges his title; but if the lease 
be subsequent to the mortgage, then the mortgagee may treat the lessee, and all 
those who may be in possession, as wrongdoers, and may bring an ejectment. He 
cannot, however, distrain or bring any action for the rent they have contracted 


to pay, as there is no relation of landlord and tenant between them, unless they — 


choose to pay the rent to the mortgagee and he accepts it. In that case a relation 
of landlord and tenant is created between the mortgagee and the tenant, and the 
remedy of the mortgagee will depend on the particular circumstances of each case. 
No notice is necessary to be given by the mortgagee that he means to proceed 
against such tenants where they come in subsequently to the mortgage because, in 
such case, their title is wrongful as against the mortgagee; but there may be cases 
where, in consequence of the conduct of the mortgagee, notice may become neces- 
sary. 

This case differs from all the cases cited for here the lease is neither prior 
nor subsequent to the mortgage but is, in point of law, contemporaneous with it; for 
though the lease is not in fact made until nearly a year after the mortgage, yet as 
the lease is made under a power, it is referable to the instrument creating the 
power and is derived out of it, and has the same effect as if it had been made 
under the instrument itself. 


A 
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It is to be considered in the first place, whether, being made conformably to the 
power as to the rent and other requisites, the lease is to be regarded as binding 
on the trustees of the term for 1,000 years, so as that they could not disturb the 
lessee in the enjoyment of the land. We have no doubt but it is binding on them. 
They are parties to the deed under which the lease is authorized to be executed ; 
they assent to it and give it confirmation and, therefore, they cannot disturb the 
lessee. They are not indeed, entitled to an estate of freehold or inheritance in the 
technical sense of those terms. We think the reservation is not to be so confined 
but that if they are entitled to receive the rents, the reservation was sufficient to 
give them the legal interest therein and that the trustees might, therefore, have 
distrained for the rent; and that their legal interest being assigned to the defen- 
dant, John Humphreys, he may do so. 

It is, however, alleged for the plaintiff that even supposing the defendant had 
otherwise a right to distrain, he is precluded from doing so by having treated the 
plaintiff as a trespasser, manifested by the trustees (before the assignment to John 
Humphreys, the defendant), having joined with some of the Roger family in 
bringing an action of ejectment. In that action, however, the right of entry is 
denied by the present plaintiff, the parties are at issue on it and the matter is 
undecided. 

There are many cases where the conduct of a party is taken into consideration, 
where the question is whether the person against whom he seeks to enforce his 
claim is to be treated as a person liable on a contract or as a trespasser; but here 
is a lease, executed under the seal of the plaintiff and, as long as he continues 
in possession, he is liable to the payment of the rent by the usual remedies which 
the law gives for the recovery of it. If he had been actually evicted by a person 
claiming by title, or if the lessor or those claiming under him or, in this case, if 
the trustees under the 1,000 years’ term, had entered on the plaintiff, that would 
have been a good answer to the avowry. In the present case, however, there is not 
even a judgment in the ejectment and, there being no eviction, re-entry or surrender 
of the term, the lease is in existence and there is nothing to prevent the defendant 
from avowing. 

There is a very short abstract of the avowry in the Special Case. It is not 
stated for what length of time the claim is made but it is to be collected from the 
amount found by the verdict, that it is for a year. This defendant, however, can 
only claim for half a year, for the trustees did not assign to him till after half a 
year’s rent had become due. 


Judgment for defendant. 
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HELSHAM AND ANOTHER v. LANGLEY AND ANOTHER 


[ Vick-CHANCELLOR’s Court (Knight-Bruce, V.-C.), November 18, 1841] 
[Reported 1 Y. & C.Ch. Cas. 175; 11 L.J.Ch. 17; 62 E.R. 842] 


Contract—Signature—Party unable to write—Name written by another person, RB 
party holding top of pen. 
Specific Performance—Contract—Lease—Building lease intended—No reference 
in contract to building or covenant to build. 
On a bill for specific performance of a written agreement by which A., as 
agent for B., contracted to let land to C. for a term of years at a yearly rent, 
the evidence showed that B. intended to let the land for the building of houses C 
of a particular class, and that, if he had authorized A. to act as his agent, 
which was disputed, he had told him the purposes for which the land was to 
be let. It appeared that A. could not write, and his daughter signed the 
agreement in his name, he holding the top of the pen while she was writing. 
Held: (i) in the circumstances A.’s ‘‘signature’’ was a sufficient signature; 
(ii) as the agreement did not contain any reference to building nor any D 
covenant to build, it was not such an agreement as would be enforced by a 
decree of specific performance. 


Notes. As to what amounts to a signature to a contract, see 8 Hanssury’s 
Laws (8rd Edn.) 105, 106; and for cases see 12 Dicrest (Repl.) 175 et seq. As 
to agreements for lease by agents, see 23 Hanspury’s Laws (8rd Edn.) 441; and 
for cases see 80 Diarst (Repl.) 437 et seq. As to mistake as a defence to specific 
performance, see 26 Haussury’s Laws (8rd Edn.) 892, and as to specific perform- 
ance of contract in case of some unfairness, see 36 Hauspury’s Laws (8rd Edn.) 
299 et seq.; and for cases see 44 Dicrust (Repl.) 50 et seq. 


Bill praying specific performance of a written agreement for a lease dated 
April 16, 1838, and for injunctions to restrain the defendant Langley from entering __ 
into any other agreement to let or sell the land and to restrain the defendant B 
Dunbar from accepting any lease or conveyance of the premises. 

The plaintiffs alleged that the defendant, Langley, owner in fee simple of certain 
land near the East India Road in the county of Middlesex, desired to let the land 
on a building lease; that in April, 1838, the defendant called on John Beasley, 
who had been previously employed by him as his agent in letting his houses and 
collecting rent, and authorised Beasley to let the land; that Beasley had put up a G 
board on the land with a notice that the land was to let and referring all persons 
interested to Beasley; that the plaintiffs applied to Beasley, and after negotiations 
he on behalf of the defendant Langley agreed to lease the land to the plaintfffs as 
tenants in common; and that the contract was reduced to writing on April 16, 
1838, one copy being signed by one of the plaintiffs on that day. It appeared on 
the evidence that Beasley, who could not write, said: ‘“‘My daughter will sign it H 
for me,’’ and that his daughter accordingly signed it in his name, he holding the 
top of the pen while she was writing. The agreement was in the following terms: _ 

‘April 16, 1888. 

‘‘John Beasley, agent for Edward Langley, and on his behalf, doth hereby 
promise to let to [the plaintiffs] as tenants in common, all that piece of land = 7 
on the north side of the East India Road, Poplar, in the county of Middlesex, 
of an angular shape, as bounded by land-marks on the north side, about 200 
feet frontage, to hold to the [plaintiffs] for the term of thirty-one years, from 
Midsummer next, at the yearly rent of £15, with a covenant of renewal for the 
further term of thirty-one years at the like yearly rent of £15; a lease to be 
granted by the said Edward Langley on the aforesaid terms and agreements.”’ 


John Beasley immediately wrote and sent the defendant, Edward Langley, a letter 
dated April 17, 1838, informing him of his having entered into the agreement 
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with the plaintiffs; but that the defendant, disregarding the agreement, and with- 
out any communication whatever with the plaintiffs or John Beasley, wrongfully 
entered into an agreement with the defendant, Duncan Dunbar, for a like lease 
to him of the same piece of land, by an agreement dated April 28, 1888. Various 
acts were stated to show that Beasley was the recognised agent of the defendant 
Langley; and it was further alleged that the defendant, Duncan Dunbar, knew of 
the agreement entered into by Beasley with the plaintiffs. The plaintiffs claimed 
specific performance of the contract for a lease and an injunction against both 
defendants. 

The defendant, Langley, by his answer, denied the authority of Beasley to enter, 
as agent for him, into the agreement with the plaintifis. The defendant, Dunbar, 
by his answer, relied on the agreement entered into by him with the defendant, 
Langley. 

The plaintiffs examined, among other witnesses, John Beasley, who proved that 
he had been employed as agent by Langley to collect his rents, and let houses 
belonging to him, for six months prior to March, 1838. That, in March, 1838, 
he accompanied the defendant, Langley, at his request, to look at the piece of 
ground in question, and that, on that occasion, the defendant, Langley, inquired 
what rent the witness thought the ground was worth; on which the witness asked 
what term the defendant proposed to grant, and, on being told thirty-one years, 
the witness observed, that such term would be too short to induce persons to 
build a good class of houses, and inquired whether the defendant would be disposed 
to insert a covenant for renewal, at the expiration of the thirty-one years; to which 
the defendant replied, that he would let the witness know more about that another 
time, but that he most probably would not object to renew. Beasley then proved, 
that the defendant, Langley, gave him directions to have a pole with a board 
erected on the piece of ground, announcing it to be let, and referring to the witness 
for particulars; and desired the witness to let it for him as soon as he could, and 
to let it for £16 a year, if he could get it. He further stated, that a few days 
afterwards the defendant, Langley, called on him, and inquired if he had let 
the land; and that, on his telling him that he had not, but that two persons had 
made inquiry about it, the defendant desired him to let the land as soon as he 
could, and if he could not get £16 to take less, and to let it on the best terms 
he could. Beasley then deposed, that, in pursuance of the authority which was 
given to him by the defendant, Langley, he entered into the agreement with the 
plaintiffs. That the agreement was drawn up by the plaintiff, Andrew German, 
and, as Beasley could not write, it was signed for him by his daughter, Angelina 
Beasley, who frequently assisted him in his business, and particularly in any 
writing he had occasion for. The daughter corroborated to some extent the evidence 
of her father. She also proved the agreement of April 16, 1838, and stated that 
the name of her father was not actually written by him, but was written by her, 
while he had hold of the top of the pen. There was some evidence also on the part 
of the plaintiffs to show that the defendant, Langley, had at times expressed his 
desire to perform the agreement with the plaintiffs, but that he had been persuaded 
by his friends to enter into the agreement with the defendant Dunbar. 

Swanston and Anderdon for the plaintiffs. 

Tead and Dickinson for the defendant, Langley, objected that in the circum- 


stances Beasley’s signature was not a sufficient signature. 
Walker for the defendant, Dunbar. 


KNIGHT-BRUCE, Y.-C., held that the signature was sufficient, and continued : 
Supposing the authority to Beasley to enter into the agreement with the plaintifis 
to be clearly proved, it does not follow that it is such an agreement as a court of 
equity will decree to be specifically performed. The agreement appears to have 


been signed by an illiterate person, as agent for the defendant, Langley, and to have 


been drawn by one of the plaintiffs. In the very first conversation which takes 
place between the principal and the agent on the subject of the letting of the 
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ground, the agent states to the principal that if so short a term as thirty-one 
years, the time for which the principal proposed to let the ground, was only 
granted, houses of a good class could not be built. It is clear from the evidence 


A 


of Beasley the agent, and indeed from all the other evidence, that the ground 


was intended for building on. Notwithstanding this, the agreement does not con- 
tain a single stipulation with regard to building, nor any covenant to build; nor, 
in fact, any other covenant whatever. It is unnecessary, therefore, to decide the 
question of authority or no authority. It is clear, that if the authority were ever 
so well established, yet, according to the decisions of this court, a decree ought 
not to be made for a specific performance. The defendant, Langley, appears to 
have brought this suit on himself by his conduct; he cannot, therefore, have any 


costs. The defendant, Dunbar, will have his costs. 
Bill dismissed. 


DOE d. HISCOCKS v. HISCOCKS 


[Court or Excurquer (Lord Abinger, C.B., and other judges), Trinity Term, 
1839] 
[Reported 5 M. & W. 363; 2 Horn. & H. 54; 9 L.J.Ex. 27; 
38 Jur. 955; 151 E.R. 154] 


Will—Evidence—Description of devisee—Oral evidence of testator’s intention. 
When the meaning of a testator’s words are neither ambiguous nor obscure 
and where a devise is on the face of it intelligible and perfect, evidence of 
the testator’s intentions is only admissible if from some of the circumstances 
admitted in proof an ambiguity arises as to which of two or more things or 
persons the testator intended to express. 

A testator devised lands to his son John H. for life and after his death to 
the testator’s grandson ‘“‘John H. the eldest son of the said John H.”’ for life 
and on his decease to the first son of the grandson John H. in tail male with 
remainders over. At the time of making the will the testator’s son John H. 
had been twice married, having by his first wife, one son Simon, and by his 
second wife, an eldest son John and other younger children, sons and daughters. 

Held: evidence of the instructions given by the testator for his will and 
of his declarations was not admissible to show which of these two grandsons 


was intended by the description in the will. 


Notes. Followed: Doe d. Allen v. Allen (1840), 12 Ad. & El. 451; Doe d. Gains 
v. Rouse (1848), 5 C.B. 422. Considered: Doe d. Shallcross v.. Palmer, [1843-60] 
All E.R.Rep. 1389; Bernasconi v. Atkinson (1854), 23 L.J.Ch. 184; Grant v. Grant, 
[1861-73] All E.R.Rep. 308; Charter v. Charter (1874), L.R. 7 H.L. 864; Paton v. 
Ormerod, [1892] P. 247; In the Goods of Hubbock, [1905] P. 129. Re Battie- 
Wrightson, Cecil v. Battie-Wrightson, [1920] All E.R.Rep. 597. Applied: Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 112; Re Gowenlock, Public Trustee v. 
Gowenlock (1984), 177 L.T.Jo. 95. Referred to: Blundell v. Gladstone (1841), 
11 Sim. 467; Spicer v. Cooper (1841), 5 Jur. 10386; Lingren v. Lingren (1846), 
9 Beav. 358; Hart v. Tulk (1852), 2 De G.M. & G. 3800; Douglas v. Fellows (1853), 
Kay, 114; Horwood v. Griffiths (1853), 2 W.R. 71; Mostyn v. Mostyn (1854), 5 
H.L.Cas. 155; Re Feltham’s Trusts (1855), 1 K. & J. 528; Micklethwaite v. 
Micklethwaite (1858), 4 C.B.N.S. 790; Macdonald v. Longbottom (1860), 6 Jur.N.S. 
724; Gillett v. Gane (1870), L.R. 10 Eq. 29; Allgood v. Blake (1873), L.R. 8 Exch. 


C 
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A 160; Sugden v. Lord St. Leonards, [1874-80] All E.R.Rep. 21; Patching v. Barnett 
(1880), 298 W.R. 886; Downe v. Sheffield (1894), 71 L.T. 292; Re Ray, Cant v. 
Johnstone, [1916] 1 Ch. 461. 

As to admissibility of evidence in construction of wills, see 89 Hatspury's Laws 
(8rd Edn.) 955 et seq.; and for cases see 44 Dicest 542 et seq. 


BR Cases referred to: 

(1) Doe d. Le Chevalier v. Huthwaite (1820), 8 B. & Ald. 632; 106 E.R. 792; 
44 Digest 637, 4708. 

(2) Bradshaw v. Bradshaw (1836), 2 Y. & C.Ex. 72; 6 L.J.Ex. Eq. 1; 160 E.R. 
316; 44 Digest 635, 4689. 

(3) Lord Cheyney’s Gnas (1591), 5 Co. Rep. 68a; 77 E.R. 158; 44 Digest 6382, 

C 4640. 

(4) Counden v. Clerke (1612), Hob. 29; 80 E.R. 180; sub nom. Cownden v. 
Clerk, Moore, K.B. 860; sub nom. Coronder v. Clerk, 1 Brownl. 129; 44 
Digest 870, 7262. 

(5) Doe d. Morgan v. Morgan (1882), 1 Cr. & M. 285; 3 Tyr. 179; 2 L.J.Ex. 88; 
149 E.R. 387; 44 Digest 633, 4646. 

(6) Doe d. Gord v. Needs (1886), 2 M. & W. 129; 2 Gale, 245; 6 L.J.Ex. 59; 


D 150 E.R. 698; 44 Digest 639, 4741. 
(7) Jones v. Newman (1750), 1 Wm. BI. 60; 96 E.R. 82; 44 Digest 633, 4644. 
(8) Price v. Page (1799), 4 Ves. 680; 81 E.R. 351; 44 Digest 639, 4740. 
(9) Still v. Hoste (1821), 6 Madd. 192; 56 E.R. 1065; 44 Digest 635, 4688. 
(10) Careless v. Careless (1816), 1 Mer. 384; 19 Ves. 601; 385 E.R. 715; 44 Digest 
E 641, 4787. 
(11) Selwood v. Mildmay (1797), 3 Ves. 806; 830 E.R. 1025; 44 Digest (Repl.) 637, 
4703. 
(12) Miller v. Travers (1832), 8 Bing. 244; 1 Moo. & 8S. 342; 1 L.J.Ch. 157; 181 
E.R. 895; 44 Digest 625, 4559. 
(18) Hampshire v. Peirce (1751), 2 Ves. Sen. 216; 28 E.R. 140; 44 Digest 621, 
F 4510. 


(14) Beaumont v. Fell (1723), 2 P.Wms. 141; 24 E.R. 673; 44 Digest 636, 4698. 
(15) Thomas d. Evans v. Thomas (1796), 6 Term Rep. 671; 101 E.R. 764; 44 
Digest 613, 4403. 


Also referred to in argument: 
Day v. Trig (1715), 1 P.Wms. 286; 2 Eq. Cas. Abr. 323; 24 E.R. 391; 44 Digest 
G 717, 5667. 
Dowset v. Sweet (1753), Amb. 175; 27 E.R. 117, L.C.; 44 Digest 612, 4388. 
Bradwin v. Harpur (1759), Amb. 874; 27 E.R. 249; 44 Digest 829, 6806. 
Smith v. Coney (1801), 6 Ves. 42; 381 E.R. 928; 44 Digest 827, 6788. 
Doe d. Chichester v. Oxenden (1810), 8 Taunt. 147; 128 E.R. 58; 44 Digest 630, 
4611. 
HL = Goodtitle d. Radford v. Southern (1818), 1 M. & S. 299; 105 E.R. 112; 44 Digest 
628, 4589. 
Richardson v. Watson (1833), 4 B. & Ad. 787; 1 Nev. & M.K.B. 567; 2 L.J.K.B. 
134; 110 E.R. 652; 44 Digest 612, 4396. 
Stead v. Berier (1679), 2 Show. 63; T.Raym. 408; T.Jo. 185; 89 E.R. 794; sub 
nom. Berrier v. Stead, Poll. 546; sub nom. Steed v. Berrier, 1 Vent. 341; 
I Freem.K.B. 292, 477; sub nom. Strode v. Perryer, 2 Mod. Rep. 813; sub 
nom. Strode v. Becioud 2 Lev. 243; 44 Digest 880, 6825. 
Foster v. Ramsey (1659), 2 Sid. 148; : Win.” Abe, 810. plo. 
Wilkinson v. Adam (1818), 1 Ves. & B. 422, L.C.; ities (1823), 12 Price, 470; 
147 E.R. 780, H.L.; 44 Digest 807, 6607. 
Beachcroft v. Bokekerstt (1816), 1 Madd. 430; 56 E.R. 159; 44 Digest 811, 
6637. 
Gill v. Shelley (1831), 2 Russ. & M. 336; 9 L.J.0.S.Ch. 68; 39 E.R. 422: 44 
_ Digest 815, 6676. 
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Fraser v. Pigott (1831), You. 354; 159 E.R. 1029; 44 Digest 808, 6609. ie 
Lewis v. Lewellyn (1823), Turn. & R. 104; 87 E.R. 1084; 87 Digest (Repl.) 822, 
684. 


Davies v. Williams (1884), 1 Ad. & El. 588; 8 Nev. & M.K.B. 821; 8 L.J.K.B. 
217; 110 E.R. 1832; 87 Digest (Repl.) 328, 699. 

Parsons v. Parsons (1791), 1 Ves. 266; 30 E.R. 835, L.C.; 44 Digest (Repl.) 640, 
4757. B 

Baylis v. A.-G. (1741), 2 Atk. 239; 26 E.R. 548, L.C.; 44 Digest 638, 4719. 

Herbert v. Reid (1810), 16 Ves. 481; 33 E.R. 1067, L.C.; 44 Digest 619, 4470. 

Harris v. Bishop of Lincoln (1723), 2 P.Wms. 185; 24 E.R. 671; 44 Digest 641, 
4769. 

Rashfeild v. Carelesse (1723), 9 Mod. Rep. 9; 2 Eq. Cas. Abr. 416; 88 E.R. 281; 
sub nom. Rachfield v. Careless, 2 P.Wms. 158; sub nom. Rushdell v. Car- © 
nesse, 1 Stra. 568, L.C.; 44 Digest 618, 4453. 


Rule Nisi obtained by the defendant to enter a nonsuit in or for a new trial of 
an action of ejectment for lands in Devon. 

At the trial before Bosanquet, J., at Devon Assizes, it appeared that the 
plaintiff's lessor claimed the premises in dispute under the will of Simon Hiscocks, D 
the grandfather of both the plaintiff’s lessor and the defendant, dated July 7, 1822, 
whereby the testator devised the premises in question to his son, John Hiscocks, 
for life, and immediately on his decease to the testator’s ‘‘grandson John Hiscocks, 
eldest son of the said John Hiscocks,’’ for life, and immediately on his decease, 
the testator gave and devised the same hereditaments to the first son of his 
grandson John Hiscocks and the heirs male of his body with remainders over. At E 
the time of making the will, John Hiscocks, the son of the testator, had issue 
by a first marriage, Simon Hiscocks, the plaintiff’s lessor, and by a second marriage 
the defendant, John Hiscocks, and several other younger children, sons and 
daughters.. It appeared also, that the estate had come to the testator from the 
father of John Hiscocks’, his son’s, second wife. 

In these circumstances, neither of the parties in the cause answering fully F 
the description given in the will (inasmuch as the lessor of the plaintiff, though the 
eldest son of John Hiscocks the elder, bore the name of Simon, not John, whereas 
the defendant, though his name was John, was only his father’s eldest son by a 
second marriage), the plaintiff's counsel proposed to give in evidence the instruc- 
tions given by the testator for his will, and also declarations made by him after 
its execution, to show that the plaintiff’s lessor was really the person in his con- Gq 
templation as the object of his bounty, at the time of making the will. This 
evidence was objected to by the defendant’s counsel, but received by the judge, 
leave being reserved to the defendant to move to enter a nonsuit, if the court should 
think it inadmissible. Evidence of this nature having been adduced on both sides, 
the jury found a verdict for the plaintiff. 

Counsel for the defendant obtained a rule nisi for a nonsuit or a new trial, u 
on the ground that this evidence was improperly received. 


Crowder and Bere for the plaintiff, showed cause against the rule. 
Erle and Butt for the defendant, supported the rule. 


Cur. adv. vult. 


Trinity Term, 1839. LORD ABINGER, C.B., delivered the following judgment [ 
of the court.—This was an action of ejectment, brought on the demise of Simon 
Hiscocks against John Hiscocks. The question turned on the words of a devise 
in the will of Simon Hiscocks, the grandfather of the lessor of the plaintiff and 
of the defendant. 

By ‘his will, Simon Hiscocks, after devising estates to his son Simon for life, 
and from and after his death to his grandson Henry Hiscocks in tail male, and 
making, as to certain other estates, an exactly similar provision in favour of his 
son John for life; then, after his death, the testator devises those estates to ‘‘my 


Ex.] - HISCOCKS »v. HISCOCKS (Lorp Asryczr, C.B.) 383 


grandson John Hiscocks, eldest son of the said John Hiscocks.’’ It is on this 
devise that the question wholly turns. In fact, John Hiscocks the father had been 
twice married; by his first wife he had Simon, the lessor of the plaintiff, his eldest 
son; the eldest son of the second marriage was John Hiscocks, the defendant. 
The devise, therefore, does not, both by name and description, apply to either the 
lessor of the plaintiff who is the eldest son, but whose name is Simon, nor to the 
defendant who, though his name is John, is not the eldest son. 

The cause was tried before Bosanquet, J., at the Devon Assizes, 1838, and 
the judge admitted evidence of the instructions of the testator for the will and 
of his declarations after the will was made, in order to explain the ambiguity in 
the devise, arising from this state of facts. The verdict having been found for 
the lessor of the plaintiff, a rule has been obtained for a nonsuit or new trial, 
on the ground that such evidence of intention was not receivable in this case. 
After fully considering the question, which was very well argued on both sides, 
we think that there ought to be a new trial. 

It must be admitted that it is not possible altogether to reconcile the different 
cases that have been decided on this subject, which makes it the more expedient to 
investigate the principles on which any evidence to explain the will of a testator 
ought to be received. The object in all cases is to discover the intention of the 
testator. The first and most obvious mode of doing this is to read his will as he 
has written it and collect his intention from his words. But as his words refer 
to facts and circumstances respecting his property and his family and others 
whom he names or describes in his will, it is evident that the meaning and 
application of his words cannot be ascertained without evidence of all those facts 
and circumstances. To understand the meaning of any writer, we must first be 
apprised of the persons and circumstances that are the subjects of his allusions 
or statements; and if these are not fully disclosed in his work, we must look for 
illustration to the history of the times in which he wrote and to the works of 
contemporaneous authors. All the facts and circumstances, therefore, respecting 
persons or property to which the will relates, are undoubtedly legitimate and often 
necessary evidence, to enable us to understand the meaning and application of his 
words. Again, the testator may have habitually called certain persons or things 
by peculiar names by which they were not commonly known. If these names 
should occur in his will, they could only be explained and construed by the aid 
of evidence to show the sense in which he used them, in like manner as if his will 
were written in cypher or in a foreign language. The habits of the testator in 
these particulars must be receivable as evidence to explain the meaning of his will. 
There is, however, another mode of obtaining the intention of the testator, which 
is by evidence of his declarations, of the instructions given for his will and other 
circumstances of the like nature which are not adduced for explaining the words 
or meaning of the will but either to supply some deficiency or remove some 
obscurity or to give some effect to expressions that are unmeaning or ambiguous. 

There is but one case in which it appears to us that this sort of evidence of 
intention can properly be admitted, and that is where the meaning of the testator’s 
words is neither ambiguous nor obscure and where the devise is on the face of it 
perfect and intelligible but, from some of the circumstances admitted in proof, an 
ambiguity arises as to which of the two or more things or which of the two or 
more persons (each answering the words in the will), the testator intended to 
express. Thus, if a testator devise his manor of S. to A.B., and has two manors 
of North 8. and South S., it being clear he means to devise one only, whereas 
both are equally denoted by the words he has used, in that case there is what 
Lorp Bacon calls ‘‘an equivocation,’’ i.e., the words equally apply to either 
manor and evidence of previous intention may be received to solve this latent 
ambiguity; for the intention shows what he meant to do and when you know that, 
you immediately perceive that he has done it by the general words he has used 
which, in their ordinary sense, may properly bear that construction. It appears 
to us that in all other cases parol evidence of what was the testator’s intention 
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ought to be excluded on this plain ground that his will ought to be made in 
writing, and if his intention cannot be made to appear by the writing, explained 
by circumstances, there is no will. 

It must be owned, however, that there are decided cases which are not to 


be reconciled with this distinction in a manner altogether satisfactory. Some of 


them, indeed, exhibit but an apparent inconsistency. Thus, for example, in 
Doe d. Le Chevalier v. Huthwaite (1) and Bradshaw v. Bradshaw (2), the only 
thing decided was that, in a case like the present, some parol evidence was 
admissible. There, however, it was not decided that evidence of the testator’s 
intention ought to be received. The decisions, when duly considered, amount to 
no more than this, that where the words of the devise in their primary sense, when 
applied to the circumstances of the family and the property, make the devise 
insensible, collateral facts may be resorted to in order to show that in some 
secondary sense of the words—and one in which the testator meant to use them— 
the devise may have a full effect. Thus, again, in Lord Cheyney’s Case (8) and in 
Counden v. Clerke (4), ‘‘the averment is taken’’ in order to show which of two 
persons, both equally described within the words of the will, was intended by the 
testator to take the estate. The recent cases Doe d. Morgan v. Morgan (5), and 
Doe d. Gord v. Needs (6), both in this court, are to the same effect. So in Jones v. 
Newman (7), according to the view the court took of the facts, the case may be 
referred to the same principles as the former. The court seem to have thought 
the proof equivalent only to proof of there being two J.C.’s, strangers to each 
other, and then the decision was right, it being a mere case of what Lorp Bacon 
calls equivocation. 

Price v. Page (8), Still v. Hoste (9) and Careless v. Careless (10), do not 
materially vary in principle from those last cited. They differ, indeed, in this, 
that the equivocal description is not entirely accurate; but they agree in its being 
(although inaccurate) equally applicable to each claimant; and they all concur in 
this, that the inaccurate part of the description is either, as in Price v. Page (8), a 
mere blank or, as in the other two cases, applicable to no person at all. These, 
therefore, may fairly be classed also as cases of equivocation and, in that case, 
evidence of the intention of the testator seems to be receivable. But there are 
other cases not so easily explained and which seem at variance with the true 
principles of evidence. In Selwood v. Mildmay (11), evidence of instructions 
for the will was received. That case was doubted in Miller v. Travers (12) but 
perhaps, having been put by the Master of the Rolls as one analogous to that of 
the devise of all a testator’s freehold houses in a given place where the testator 
had only leasehold houses, it may, as suggested by Tinpau, C.J., in Muller v. 
Travers (12), be considered as being only a wrong application to the facts of a 
correct principle of law. 

Again, in Hampshire v. Peirce (18), Str Jonn Strance, M.R., admitted declara- 
tions of the intentions of the testatrix to be given in evidence to show that by 


the words, ‘‘the four children of my niece Bamfield,’’ she meant the four children’ - 


by the second marriage. It may well be doubted whether this was right but 
the decision on the whole case was undoubtedly correct, for the circumstances 
of the family and their ages, which no doubt were admissible, were quite 
sufficient to have sustained the judgment without the questionable evidence. 
It may be further observed that the principle with which Sir JOHN STRANGE, 
M.R., is said to have commenced his judgment, is stated in terms much too 
large and is so far inconsistent with later authorities. Beaumont v. Fell (14), 
though somewhat doubtful, can be reconciled with true principles on this 
ground, that there was no such person as Catherine Earnley and that the testator 
was accustomed to address Gertrude Yardley by the name of Gatty. This and 
other circumstances of the like nature which were clearly admissible, may 
perhaps be considered to warrant that decision; but there the evidence of the 
testator’s declarations as to his intention of providing for Gertrude Yardley 
was also received and the same evidence was received at nisi prius in Thomas 
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d. Evans v. Thomas (15), and approved on a motion for a new trial by the 
dicta of Lorp Kenyon, C.J., and Lawrence, J. 

These cases, however, seem to us at variance with the decision in Miller v. 
Travers (12), which is a decision entitled to great weight. If evidence of inten- 
tion could be allowed for the purpose of showing that by Catherine Harnley 
and Mary Thomas, the respective testators meant Gertrude Yardley and Klinor 
Evans, it might surely equally be adduced to prove that by the county of 
Limerick, a testator meant the county of Clare. Yet this was rejected and 
we think rightly. We are prepared on this point (the point in judgment in 
Miller v. Travers (12)) to adhere to the authority of that case. On the whole, 
then, we are of opinion that in this case there must be a new trial. 

Where the description is partly true as to both claimants and no case of 
equivocation arises, what is to be done is to determine whether the description 
means the lessor of the plaintiff or the defendant. ‘The description, in fact, 
applies partially to each and it is not easy to see how the difficulty can be 
solved. If it were res integra, we should be much disposed to hold the devise 
void for uncertainty; but Doe d. Le Chevalier v. Huthwaite (1), Bradshaw v. 
Bradshaw (2) and other cases, are authorities against this conclusion. If, there- 
fore, by looking at the surrounding facts to be found by the jury, the court can 
clearly see, with the knowledge which arises from those facts alone, that the 
testator meant either the lessor of the plaintiff or the defendant, it may so 
decide and direct the jury accordingly; but we think that, for this purpose, they 
cannot receive declarations of the testator of what he intended to do in making 
his will. If the evidence does not enable the court to give such a direction to 
the jury, the defendant will indeed for the present succeed, but the claim of the 
heir-at-law will probably prevail ultimately on the ground that the devise is 
void for uncertainty. 

Rule absolute for new trial. 


STEWART AND OTHERS v. ABERDEEN 


[Court or Excurequer (Lord Abinger, C.B., Parke and Alderson, BB.), June 11, 
1838] 


[Reported 4 M. & W. 211; 1 Horn. & H. 284; 7 L.J.Ex. 292; 
7 L.T.0.8. 46; 150 E.R. 1406] 


Agent—Payment to agent of money for principal—Payment by payor crediting 
agent—Custom—Payment by underwriter to insurance broker. 

Insurance—Broker—Authority—Payment to broker—Authority of broker to accept 
payment on behalf of principal by setting-off debt due from broker to under- 
writer and crediting principal. 

Although it is the rule that where a principal employs an agent to receive 
money and pay it over to him the agent does not thereby acquire any authority 
to pay a demand of his own upon the debtor by a set-off in account with him 
this rule does not apply where an insurance broker or other mercantile agent — 
been employed to receive money for another in the general course of his business 
and where the known general course of business is for the agent to keep a 
running account with the principal and credit him with sums which he may 
have received by credits in accounts with the debtors, with whom he also keeps 
running accounts, and not merely with moneys actually received. 

The plaintiffs, merchants, effected a policy of insurance on a ship through 
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their brokers in London, the policy being underwriten by the defendant to the 
extent of £100. The plaintiffs had a running account with the brokers, and the 
brokers had a running account with the defendant. The ship was damaged, 
and the brokers settled and adjusted the defendant’s loss at £97. The brokers 
were at that time indebted to the defendant for a sum greater than £97, and the 
defendant paid the sum of £97 by crediting it to the brokers in the account 
between him and them. The brokers in turn credited this sum to the plaintiffs. 
There was evidence of a custom between brokers and underwriters to make 
settlements in account by taking credits as payments, of the knowledge of the 
plaintiffs of such a custom, and of their authorising the brokers to settle with 
the underwriters. Payment by the brokers to the plaintiffs having been stopped, 
the plaintiffs sued the defendant for £100. 

Held, dismissing the claim, the defendant’s liability was limited to the amount 
settled and adjusted between him and the broker, and he had discharged this 
lability by crediting this amount to the broker. 


Notes. Explained: Sweeting v. Pearce (1859), 7 C.B.N.S. 449. Referred to: 
Partridge v. Bank of England (1846), 9 Q.B. 396; Luckie v. Bushby (1858), 22 
L.T.0.8. 89; Catterall v. Hindle (1867), L.R. 2 C.P. 368; Hlgood v. Harris, [1896] 
2 Q.B. 491. 

As to payment to agent, see 1 Hauspury’s Laws (8rd Edn.) 165 and 168, and 
8 Haussury’s Laws (8rd Edn.) 210; as to evidence of usage generally, see 11 
Hausspury’s Laws (8rd Edn.) 199 et seq.; and as to usage in relation to settlement 
of losses, see 22 Hauspury’s Laws (8rd Edn.) 18-20 and 44-45; and for cases see 
29 Digest (Repl.) 344, 345. 


Cases referred to in argument: 

Todd v. Reid (1821), 4 B. & Ald. 210; 106 E.R. 915; 29 Digest (Repl.) 841, 2595. 

Russell v. Bangley (1821), 4 B. & Ald. 395; 106 H.R. 982; 29 Digest (Repl.) 342, 
2608. 

scott. v. Irving (les0), 1 DB. «Ad. 605; 9 L.J.0.5: KB. 89; 100 ER gig 
Digest (Repl.) 345, 2630. 

Bartlett v. Pentland (1830), 10 B. & C. 760; L. & Welsb. 235; 8 L.J.0.S.K.B. 
264; 109 E.R. 632; 29 Digest (Repl.) 341, 2604. 

Andrew v. Robinson (1812), 3 Camp. 199, N.P.; 29 Digest (Repl.) 842, 2609. 

Wilkinson v. Clay (1815), 6 Taunt. 110; 128 E.R. 974; 29 Digest (Repl.) 342, 
2610. 

Pelley v. Royal Hxchange Assurance Co. (1757), 1 Burr. 841; 97 E.R. 348; 29 
Digest (Repl.) 91, 373. 


Rule Nisi obtained by the plaintiffs, Stewart Bold & Co., merchants of Liverpool, 
to set aside the verdict and for a new trial in an action by the plaintiffs against the 


defendant, an underwriter, on a policy of insurance effected on the Vrow Elizabeth 


on a voyage from Liverpool by Messrs. Douglas, Anderson & Co., brokers of London, 
as agents of the plaintiffs, the plaintiffs claiming the amount underwritten by the 
defendant on such policy, i.e., £100. 

The defendant pleaded, first, as to the sum of £97 11s. 8d., part of such sum of 
£100 that before the commencent of this suit, i.e., on Sept. 20, 1886, Messrs. 
Douglas, Anderson & Co., the agents for the plaintiffs, by and with the authority 
and assent of the plaintiffs, settled and adjusted with the defendant the amount 
of the loss on the policy of insurance, according to the usage and custom of 
merchants in that behalf, at the sum of £97 11s. 8d., in respect of the said sum 
of £100 so underwritten by the defendant. The defendant further pleaded that 
Messrs. Douglas, Anderson & Co., at the time of the payment and satisfaction 
of the said loss so adjusted by the defendant, as hereinafter mentioned, were 
indebted to the defendant in a sum exceeding £97 11s. 8d. Thereupon the defen- 
dant, by and with the privity, knowledge and consent of the plaintiffs, paid and 
satisfied the said sum of £97 11s. 8d. by giving credit to the said Messrs. Douglas, 
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Anderson & Co., for the said sum of £97 11s. 8d. in their said account with the 
defendant; and the defendant then wholly discharged the last-mentioned persons 
from all claims in respect of such last-mentioned sum of money, in this said 
account with them; and which said payment and satisfaction the said last- 
mentioned persons had full authority from the plaintiffs to accept and receive from 
the defendant on their behalf, as and for payment and satisfaction by the defendant 
of the said sum of £97 11s. 8d.; and the plaintiffs then accepted such settlement 
and payment by the defendant as aforesaid, in full satisfaction and discharge of the 
said cause of action, as to the said sum of £97 11s. 8d. As to the residue of the 
said sum of £100 the defendant pleaded, that no loss was sustained in respect of 
the subject-matter of insurance in the said policy in the said first count mentioned, 
beyond the said sum of £97 11s. 8d., so paid and satisfied as aforesaid. 

By his second plea the defendant stated that as to the said sum of £97 11s. 8d. 
that long before the said policy of insurance in the first count mentioned and 
effected, and from thence until and at the time of the adjustment and payment 
hereinafter mentioned of the said loss, Messrs. Douglas, Anderson & Co., carried on 
the business of insurance brokers in the city of London, and the defendant carried 
on the business of an underwriter in the said city of London; and at all such times 
accounts existed between Messrs. Douglas, Anderson & Co., as such insurance 
brokers, and the defendant as such underwriter; in which accounts Messrs. Douglas, 
Anderson & Co., had credit for losses, returns of premiums, and claims on policies 
underwritten by the defendant. and the defendant had credit for premiums of 
insurance on policies of insurance underwritten by him, and effected by Messrs. 
Douglas, Anderson & Co., as such brokers; and at the time when the loss on the 
said policy became known, Messrs. Douglas, Anderson & Co., were indebted on 
the said account to the defendant for a sum exceeding £97 lls. 8d. The defendant 
further pleaded, that according to the usage and custom used and approved of 
among merchants, insurance brokers, and underwriters, in the city of London, 
when any loss or claim on a policy of insurance was adjusted and settled between 
an insurance broker and underwriter of such policy, and between whom such 
accounts as aforesaid existed, unless the assured should otherwise direct, the 
premiums for which the underwriter had credit in such account at the time when 
such loss was made known, was set off against the amount of such loss or claim 
on the policy, and the insurance broker was allowed in such account to the amount 
of such loss or claim; and if, at the time of the loss being made known as aforesaid, 
the amount of premiums for which the underwriter had credit exceeded the amount 
of such loss or claim, then such set-off was deemed and considered as payment and 
satisfaction by the underwriter of such loss or claim, and the insurance broker 
held himself accountable to the assured for the payment to him of such loss or 
claim: of which said usage and custom the plaintiffs, before and at the time of 
effecting the said policy, and of the adjustment and payment of the said loss 
had notice, and assented thereto. The defendant then pleaded, that before the 
commencement of this suit, Messrs. Douglas, Anderson & Co., as the agents of 
the plaintiffs, and with their knowledge and assent, adjusted and settled with the 
defendant the amount of the said loss on the said policy of insurance, according 
to the usage and custom of merchants in that behalf, at the sum of £97 11s. 8d., in 
respect of the said sum of £100 so underwritten by the defendant; that the defen- 
dant, according to the said usage and custom on the day and year last aforesaid, 
gave credit to Messrs. Douglas, Anderson & Co., in their account with him, for the 
said sum of £97 11s. 8d.; and Messrs. Douglas, Anderson & Co., then held them. 
selves accountable to the plaintiffs for the payment to them of the said sum of 
£97 lis. 8d.; of all which premises the plaintiffs had notice, and fully assented 
and acquiesced therein, and then relinquished all claim against the defendant in 
respect of the said sum of £97 11s. 8d., and accepted Messrs. Douglas, Anderson & 
Co., as their debtors as to the said sum of £97 11s. 8d., in lieu of the defendant 
and the defendant was thereby induced to give fresh credit to the said stone 
Douglas, Anderson & Co., for other premiums in his said account with them. 
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As to the residue of the said sum of £100, the defendant stated, that the loss 


did not exceed the rate of £97 11s. 8d. on the said sum of £100 so insured by the 
plaintiffs. 3 
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The declaration contained also the usual common counts, to which the defendant — 


pleaded non assumpsit. 

The replication to the first plea was that the statements therein contained were 
not true in substance and fact; concluding to the contrary. There was the like 
replication to the second plea, and issues were joined on both. 

At the trial before Lorp Apinaer, C.B., at the sittings at Guildhall after Michael- 
mas Term, 1887, it appeared that the policy in question was effected on Sept. 26, 
1835, and the defendant was an underwriter upon it for £100. The loss appeared 
upon Lloyd’s books in May, 1836. At the time of the loss thus appearing, Douglas, 
Anderson & Co. were indebted to the defendant in a balance of £217 3s. 8d., on 
their underwriting account of the previous year, up to March, 1836; and in June, 
1836, their clerk agreed this account with the defendant’s clerk, and paid him the 
sum of £100, leaving £117 3s. 8d. on the account, which was retained to meet 
the loss on the Vrow Elizabeth. The documents to establish the loss were not 
brought forward until September, 1836, and on the 20th of that month it was 
adjusted by the defendant and all the other underwriters, except two, at £97 11s. 8d. 
per cent. A memorandum was written on the policy, stating the loss to be payable 
at one month, and the defendant’s subscription was struck through, and the loss 
was then passed into the accounts between Douglas, Anderson & Co., and the 
defendants, in their respective books, but the accounts were not formally agreed 
between them. 

The plaintiffs had for several years employed Douglas, Anderson & Co. as their 
brokers for effecting insurances in London, and the latter had a general account 
current, as well as an insurance account, with the plaintiffs; each being kept quite 


distinct, and the balance of the insurance account being at certain periods carried ° 


into the general account as cash. The further information required by the two 
underwriters, who had not adjusted the loss in September, was laid before them 
in the early part of November, and Douglas, Anderson & Co. having advised the 
plaintiffs of the loss being about to be settled by them, the plaintiffs drew two bills 
for £600 each, on Nov. 16 and 17, and on Nov. 19, Douglas, Anderson & Co. 
enclosed them a credit note or account of the settlement of the whole loss, the 
amount of which (£1,155 8s. 10d.) they, Douglas, Anderson & Co., carried to the 
credit of the insurance account, of which they sent an extract, and they debited 
the plaintiffs with premiums to the end of September, leaving a balance of 
£886 12s. 7d. due Feb. 21, in the plaintiff’s favour, which they transferred to the 
credit of the general account. At the bottom of the credit note was written : 
‘‘Above is the credit note of the loss per Vrow Elizabeth, £1,155 8s. 10d., 
but without our prejudice until in cash from the underwriters.’’ 


On Nov. 21, 1836, the plaintiffs acknowledged the receipt of these accounts, and ~ 


stated that they would be examined. On Nov. 26, Douglas, Anderson & Co. 
stopped payment, and as soon as the plaintiffs were aware of this circumstance, 
one of them demanded payment of the underwriters, including defendant; which 
being refused, the present action was brought. 

At the trial several insurance brokers were called, who stated the usage at Lloyd’s, 
as to settlements between underwriters and the brokers, to be as above detailed, 
and it was also stated by some of them to be well known at Liverpool as well as in 
London. The plaintiffs contended that the set-off between the brokers and the 
underwriter was not binding on them, who were not expressly shown to have any 
knowledge of the usage; and also that the memorandum at the foot of the credit 
note showed that the brokers did not treat the settlement as being conclusive as 
a payment to them from the underwriters. 

The Lord Chief Baron, in summing-up, expressed his opinion that the notion 
had been pushed too far about the actual payment in cash, and that it appeared 
to him that if one man has to pay another money on account of his principal, and 
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there is money due to him from such other person, it makes no difference to the 
principal whether there is an interchange of bank notes, or a mere transfer of 
accounts from one side to the other, and that it is equally a payment, if it is done 
without fraud. He, however, left the whole facts to the jury, and directed them 
to consider whether parties effecting insurance for their own benefit through an 
agent, must not know what is the habit of dealing between the broker and under- 
writer; and whether the authority to settle must not mean that the broker should 
settle in the same way as is the custom to settle with underwriters. That in such 
case he considered the broker to be liable to his principal after such settlement, 
and that the plea was proved; but if it was only expected that the payment should 
be a payment in cash, then the plaintiffs were entitled to a verdict. With respect 
to the memorandum at the foot of the credit note, his Lordship thought that all 
which it imported was this—that inasmuch as the account had not yet been adjusted 
by all the underwriters, the brokers, allowing the assured to draw for the whole 
amount of the loss in the meantime, did so without prejudice to their rights in 
case the others should not pay or settle in account with them. He, however, left it 
to the jury to say whether the interpretation put upon it by the plaintiffs’ counsel 
was the correct one. The jury found a verdict for the defendant. 

In Hilary Term, Cresswell for the plaintiffs obtained a rule nisi for a new trial, 
on the ground that the Lord Chief Baron had misdirected the jury—first, in stating 
to them his opinion that the settlement, under the circumstances proved, amounted 
to payment to the plaintiffs, there being no sufficient evidence to show that they 
were cognisant of the usage; and, secondly, as to the effect of the memorandum. 


Maule, for the defendant, showed cause against the rule. 
Cresswell and Cowling, for the plaintiffs, supported the rule. 


Cur. adv. vult. 


June 11, 1888. LORD ABINGER, C.B., delivered the following judgment of 
the court.—This was an action on a policy of assurance on the Vrow Elizabeth. 
The defendant pleaded, first, that Douglas, Anderson & Co. were the insurance 
brokers and agents of the plaintiffs; that after the loss had occurred, they were 
authorised by the plaintiffs to adjust and settle the loss, which they did, at the 
sum of £97 lls. 8d.; that Douglas, Anderson & Co., as such brokers, were indebted 
to the defendant, at the time of such adjustment, in a larger sum of money than 
the amount so settled; and that, by the authority and with the sanction of the 
plaintiffs, Douglas, Anderson & Co. accepted a credit in account with the defendant 
as a Satisfaction and payment of the said sum of £97 11s. 8d., and made themselves 
liable to the plaintiffs for the same, who discharged the defendants therefrom. 
This is the substance of the plea, or all that need to be proved, to entitle the 
defendant to a verdict in regard to the £97 1ls. 8d. There is a second plea, 
which, in addition to these material facts, sets forth a custom between the 
insurance broker and the underwriters in London, to make these settlements in 
account by way of payment and discharge, according to a certain usage set forth in 
the plea. It then alleges that the plaintiffs had knowledge of that custom, and 
assented to it, and that tho settlement was made accordingly. The jury found 
a verdict for the defendant; upon which there was a rule to show cause why there 
should not be a new trial, on the ground, first, that there was no evidence that the 
plaintiffs had any knowledge of the custom alleged, or had assented to it; and, 
secondly, that there had been a misdirection as to the interpretation of a letter of 
the plaintiffs to the defendant, containing what was called the credit note. 

This case has been very fully and ably argued on both sides, and in the course 
of the argument a point has been discussed, which was not suggested on the 
original motion for a new trial, and which was not brought into controversy at 
the trial at all; namely, whether there was any evidence that the defendant ever 
did come to such a settlement in account with the insurance broker, as is by him 
in his pleading alleged. The court has taken the whole argument into full con- 
sideration, and has come to the conclusion, that there was evidence of the settlement 
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in account; that there was no misdirection upon the letter, the meaning of 
which, as part of a mercantile correspondence, was left to the judgment of a jury of 
merchants, nor was it material to the issue; and, finally, that, even if the custom 
was not specifically proved as alleged, or if it was not proved that the plaintiffs 
had a precise knowledge of the custom as alleged, yet there was sufficient evidence 
of a custom between the brokers and underwriters, to make settlements in account 
by taking credits as payments, and also of the knowledge of the plaintiffs of such 
a custom, and of their authorising the brokers to settle with the underwriters, and 
to give them, the plaintiffs, credit on account for the loss, and to permit them to 
draw on the brokers for the amount. There was, therefore, abundant evidence to 
prove the first plea, if not the second. 

It must not be considered, that by this decision the court means to overrule 
any case deciding that where a principal employs an agent to receive money, and 
pay it over to him, the agent does not thereby acquire any authority to pay a 
demand of his own upon the debtor, by a set-off in account with him. But the 
court is of opinion that where an insurance broker, or other mercantile agent, has 
been employed to receive money for another, in the general course of his business, 
and where the known general course of business is for the agent to keep a running 
account with the principal, and to credit him with sums which he may have 
received by credits in account with the debtors, with whom he also keeps running 
accounts, and not merely with moneys actually received, the rule laid down in 
those cases cannot properly be applied, but it must be understood, that where an 
account is bona fide settled according to that known usage, the original debtor 
is discharged, and the agent becomes the debtor, according to the meaning and 
intention, and with the authority, of the principal. The rule, therefore, must be 
discharged. 


Rule discharged. 


DRYDEN v. FROST 


[Lorp CHANcELLor’s Court (Lord Cottenham, L.C.), November 8, 15, 1887, 
November 17, 1838] 


[Reported 8 My. & Cr. 670; 8 L.J.Ch. 235; 2 Jur. L030: 
40 E.R. 1084] 


Lien—Assignment—Vendor’s lien—Unpaid purchase-money—Parol agreement. 
The benefit of the vendor’s lien for unpaid purchase-money is assignable to a 
third party by parol agreement. 


Sale of Land—Notice—Constructive notice—Same person agent for vendor and 
purchaser—Vendor also agent of purchaser. 
Where the same person is agent for both the vendor and the purchaser of 
land, or is himself the vendor and agent for the purchaser, whatever notice he 
may have will affect the purchaser. 


Sale of Land—Notice—Conveyance from vendor not having notice of title deeds— 
Conveyance subject to claim by person possessing deeds. 
Where a purchaser takes a conveyance from a vendor who has not possession 
of the title-deeds, he will take it with notice of any claim which the party in 
possession of the title-deeds may have. 
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Mortgage—Costs—Equitable mortgage—Mortgagee’s costs—Defence to action to 
recover mortgaged premises—Costs not incurred in defending right given by 
mortgage. 

An equitable mortgagee is not entitled to have out of the estate the costs 
of an unsuccessful attempt to defend an action at law for recovery of the 
mortgaged premises, such costs not being necessarily or properly incurred in 
asserting or defending any right which his mortgage gave him but from a 
mistaken view of the rights of an equitable mortgagee. 


Notes. Considered: Hewitt v. Loosemore (1851), 9 Hare, 449; National Pro- 
vincial Bank of England v. Garnes (1886), 81 Ch.D. 582. Distinguished : Wales ¥: 
Carr, [1902] 1 Ch. 860. Referred to: Woods v. Woods (1840), 12 Jur. 994; Wilkes 
v. Saunion (1877), 7 Ch.D. 188. 

As to the question of constructive notice, see 14 Hanssury’s Laws (8rd Edn.) 
546-547; and for cases see 20 Dicest (Repl.) 318 et seq. As to the manner of 
transfer of a lien, see 24 Hauspury’s Laws (3rd Edn.) 161; and for cases see 
32 Dicest (Repl.) 336, 387. As to the extent of a mortgagee’s right to costs on 
an indemnity basis, see 27 Hanssury’s Laws (8rd Edn.) 440; and for cases see 
35 Diarst (Repl.) 715. As to a mortgagee’s right to costs in htigation relating to 
his security, see 27 Hazssury’s Laws (3rd Edn.) 447-448; and for cases see 
35 Diarnst (Repl.) 249-250. 


Cases referred to: 
(1) Sheldon v. Cox (1764), 2 Eden, 224; Amb. 624; 28 E.R. 884, L.C.; 35 Digest 
(Repl.) 516, 2032. 
(2) Le Neve v. Le Neve (1747), 8 Atk. 646; Amb. 486; 1 Ves. Sen. 64; 26 E.R. 
1172; 20 Digest (Repl.) 335, 669. 
(3) Hiern v. Mill (1806), 18 Ves. 114; 33 E.R. 237, L.C.; 20 Digest (Repl.) 339, 


689. 

(4) Detillin v. Gale (1802), 7 Ves. 583; 82 E.R. 234, L.C.; 85 Digest (Repl.) 749, 
4192. 

(5) England vy. Codrington (1758), 1 Kden, 169; 28 E.R. 649; 85 Digest (Repl.) 
764, 4402. 

(6) Morony v. O’Dea (1809), 1 Ball. & B. 109; 35 Digest (Repl.) 410, *411. 

(7) —— v. Trecothick (1813), 2 Ves. & B. 181; 85 E.R. 287, L.C.; 35 Digest 


(Repl.) 766, 4420. 


Appeal by two of the defendants, the personal representatives of one John Frost 
deceased, against so much of a decree of SHapwetu, V.-C., as declared a sum of 
£50 to be a lien on certain mortgaged premises and ordered the costs of an action 
of trover for the key of a house part of the mortgaged premises, which the plaintiff 
had been compelled to pay to the defendants, to be repaid, and costs of the suit. 


Sir Robert Monsery Rolfe and J. J. Jervis for the appellants. 
Wigram and Duckworth for the respondent. 


LORD COTTENHAM, L.C.—The decree in this case gives to the plaintiff the 
ordinary relief as an equitable mortgagee for the sum of £66 18s. 4d., as to which 
there is no dispute, but the questions raised by the appeal are whether the decree 
is right in also giving to the plaintiff the benefit of a lien for another sum of £50, 
and in directing that the costs at law which the plaintiff has been compelled to pay 
to the defendants should be repaid by them personally to the plaintiff, and in giving 
to the plaintiff payment of his own costs at law out of the estate. 

The facts, as admitted or proved, appear to be that James Kelsey, the original 
owner of the property, created several mortgages by demises for terms of years, 
prior to the mortgage claimed by the plaintiff; and on May 16, 1821, demised part 
of the property to Thomas Sharpe for nineteen years, to secure £66 18s. 4d. and 
interest, which mortgage term has now become vested in the plaintiff by assignment 
of the executrix of this Thomas Sharpe, dated Oct. 20, 1831. On June 12, 1829, 
Kelsey, the owner of the inheritance, conveyed the property, subject to the 





392 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


mortgages, to one Atkinson, upon trust for sale; and on June 2, 1830, Atkinson, 
Kelsey, and all the mortgagees except the executrix of Sharpe, who, though named as a 
party, did not execute the deed, joined in conveying the inheritance and assigning 
the terms to one Edward John Marr. The consideration money, as set out in the 
deed, was sufficient to pay what was stated to be due to the several encumbrancers, 
including the mortgage to Sharpe, and £100 more; which sum was agreed to be 
paid to Atkinson, the trustee for sale. 

The plaintiff acted in this transaction as agent and attorney for Atkinson, the 
trustee for sale, and for the executrix of Sharpe, she not having at that time 
assigned the mortgage to him; and in one or other or both those characters, he had 
in his possession the title-deeds of the property mortgaged to Sharpe. It also 
appears that Marr was clerk to Charles Frost, an attorney; and the answer admits 
that this deed was prepared by Marr, and perused on his behalf by Charles Frost. 
It further appears that Marr subsequently borrowed £1,340 from John Frost, and 
by lease and release, of Aug. 24 and 25, 1830, conveyed this property to him, by 
way of mortgage, to secure that sum. The answer of the appellants admits that 
Marr prepared this deed also, as solicitor or agent for himself and the said 
John Frost, and that Charles Frost looked over the draft of it as a friend, after it 
was prepared. Atkinson was examined as a witness in the cause; and he states 
that the plaintiff had a lien for costs on account of the sale of the property, and 
that it was agreed that he should receive the £100 due from Marr as part of the 
purchase-money, and agreed to be paid to him (Atkinson) on account of such 
claim; that £50 were accordingly paid by Marr to the plaintiff, and a promissory 
note given for the other £50, which was not being paid, and is the sum of £50 in 
question. 

Upon these facts the questions are, first: Had the plaintiff a lien for this £50? 
And, if he had, secondly, are the defendants, as representing the mortgagee under 
Marr, affected by such lien, that is, had the mortgagee actual or constructive notice 
of it at the time when his mortgage-money was advanced? That Atkinson had a 
lien for £50, being part of the purchase-money unpaid, cannot be disputed. He 
states himself that he agreed that the plaintiff should receive that sum from the 
purchaser Marr, and that Marr agreed to pay it to him; that is, he (Marr) gave 
the plaintiff his promissory note for the amount; and this transaction took place 
while the title-deeds were in the plaintiff’s possession, which he would be clearly 
entitled to hold till the amount of Sharpe’s mortgage was paid, and which, after 


such payment, he would have been entitled to retain as against his client Atkinson - 


until his bill was discharged. Atkinson’s interest in these title-deeds would in 
that case have been to retain them till Marr had paid the whole of his purchase- 
money, that is, the remaining £00. 

In these circumstances, could Marr, without paying the £50 to the plaintiff, 
have demanded these deeds from him? I think clearly not, and that the plaintiff 
had an equitable lien upon them for the £50; and, if that be so, I think it clear 
that the mortgagee was affected with notice of this lien. It is admitted that Marr 
acted as the attorney of John Frost, the mortgagee; and Marr of course knew that 
£50 of the purchase-money remained unpaid, and that the plaintiff was to receive 
that sum. Marr was vendor and attorney or agent for the purchaser, John Frost, 
as in Sheldon v. Cox (1), or concerned both for vendor or purchaser, as in Le Neve 
v. Le Neve (2). Independently, however, of the knowledge of Marr, John Frost 
the mortgagee was in this case taking the title from a purchaser (Marr) who was 
not in possession of the title-deeds. They were in the possession of the plaintiff, 
a circumstance which, according to the authority of Hiern v. Mill (3), was of itself 
sufficient notice of the title of the party in possession of them. I think, therefore, 
that upon both these grounds, John Frost, and the defendants, who represent his 
interest, cannot support the defence of his having been a purchaser without notice. 

It was contended on the part of the appellants that to give to the plaintiff 
the benefit of the vendor’s lien for purchase-money unpaid would be contrary to 
the Statute of Frauds; as he could only claim it by parol assignment from Atkinson, 
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the vendor. It is to be observed, however, that the lien for the benefit of the 
vendor himself, as well as the lien by the possession of title-deeds, are not recon- 
cilable with the principle of that statute, but that nevertheless equity gives effect 
to them; and that the plaintiff’s title rests upon the latter as well as upon the 
former; for here we have the vendor and the purchaser, to one or other of whom 
the title-deeds must after satisfying the mortgages belong, concurring in an 
arrangement for the payment to the plaintiff, being in possession of the title-deeds, 
of what remained unpaid of the purchase-money. I am, for these reasons, of 
opinion that the decree of the vice-chancellor is right, so far as it gives to the 
plaintiff the benefit of the lien to secure the £50. 

The appeal, however, embraces another point; namely, that direction in the 
decree by which the defendants are directed personally to repay to the plaintiff the 
costs which he has been compelled to pay to them in the action of trover to be 
presently adverted to, and which gives to the plaintiff payment out of the estate 
of his own costs at law. The facts of this part of the case must be taken wholly 
from the bill, so far as they are admitted by the answer, there being no evidence 
applicable to it; and from them it appears that one William Mortimer—who, from the 
statement in the bill, ‘‘that the plaintiff at the time, and for some time afterwards, 
believed him to be a tenant of part of the premises,’’ must be assumed to be a stranger 
—called at the plaintiff's office, and left a key of the premises; whereupon John Frost, 
in whom the legal estate was vested, brought an action of trover for the key, against the 
plaintiff and Mortimer, which the plaintiff took upon himself to defend; and a verdict, 
subject to a Case, was found for John Frost. Afterwards, Frost having died, his exe- 
cutors had the Case argued, and judgment was entered up for the plaintiff in the action ; 
and the defendant, the plaintiff in this suit, thereupon paid the costs and delivered up 
the key. The bill appears to have been filed after the argument of the Case and 
judgment of the court of law, but before execution thereupon; as it states the 
judgment and prays an injunction against the execution. From the statement in 
the answer, that injunction, if ever applied for, must have been refused, as the 
costs were paid, and the key delivered up. The vice-chancellor’s decree directs 
the defendants personally to repay to the plaintiff the costs at law which under 
the judgment he had paid to them, and that the plaintiff should have his own costs 
at law raised and paid out out of the mortgaged premises. 

This court, in settling the account between a mortgagor and mortgagee, will give 
to the latter all that his contract or the legal or equitable consequences of it entitle 
him to receive, and all the costs properly incurred in ascertaining or defending 
such rights, whether at law or in equity. But even as to the costs in equity this 
court exercises a discretion, and refuses to him his costs if his conduct has been 
improper, and, in some cases, order him to pay them. In Detillin v. Gale (4) Lorn 
Epon says that he [the mortgagee] ought to be indemnified to the extent that he 
acts reasonably as mortgagee; which must mean reasonably with respect to such 
rights as his mortgage title gives him: England v. Codrington (5), Morony v. O’Dea 
(6), v. Trecothick (7). In this case the plaintiff’s title was in equity only; 
but, without applying to a court of equity, he assumes to himself the right of taking 
possession, and adversely retains the key, the symbol of possession, to the extent 
of defending the action of trover. In all this he was wrong, as the judgment at 
law proves. The costs he has incurred and been compelled to pay in that useless 
and ill-advised contest were not in furtherance of any rights to which he was entitled 
as mortgagee, but in asserting a supposed right which did not belong to him. Did 
he in so doing act reasonably as an equitable mortgagee? Were those costs necas- 
sarily or properly incurred in asserting or defending the right which his mortgage 
gave him? Certainly not. Those costs arose from a mistake as to his rights, fit 
an attempt to obtain that to which he was not entitled, and cannot, therefore, be 
brought within any rule or principle under which a mortgagee is entitled to costs. 

I am, therefore, of opinion that the costs of this unprofitable contest about the 
key must be borne as the judgment prescribes; and that there is no equity for 
relieving the plaintiff from them at the expense of the defendants, or of the estate. 
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I regret that there exists this ground for the appeal, as I should have been much A 
better satisfied if I had found myself justified in dismissing it with costs, and 
thereby indemnifying the mortgagee; but, as the case stands, the decree must 

be varied by striking out so much of it as relates to the costs of the action of 
trover; and there can be no costs of the appeal. 


Order accordingly. 


GOSBELL v. ARCHER 


[Court or Kine’s Bencn (Lord Denman, C.J., Littledale and Williams, JJ.), 
January 16, 1835] 


[Reported 2 Ad. & I]. 500; 1 Har. & W. 31; 4 Nev. & M.K.B. 485; D 
Ado 3 KB. Y8s 111 Re 198) 


Sale of Land—Contract—Memorandum—Memorandum signed by auctioneer’s 
clerk—Right of purchaser to recover deposit and expenses of investigating 

title to land. 

The defendant put up certain land for auction, one of the conditions of sale 
being that the purchaser should pay a deposit and half the auction duty. The K 
plaintiff purchased the land and paid the deposit and half the auction duty. 

He signed a written memorandum of the contract which the auctioneer’s clerk, 
being authorised to do so by the auctioneer, signed as witness. The defendant 

not being able to make out his title to the land, his attorney wrote to the plain- 

tiff’s attorney advising the plaintiff to relinquish his purchase. The plaintiff 
claimed the costs of investigating the defendant’s title and of endeavouring to i) 
get the purchase completed, together with interest. 

Held: the auctioneer’s clerk had not signed the memorandum as the defen- 
dant’s agent, nor was the letter written by the defendant’s attorney ratification 
of the contract; accordingly, s. 4 of the Statute of Frauds, 1677, was not 
satisfied, and the plaintiff could not recover the sums claimed. 


Notes. The relevant part of s. 4 of the Statute of Frauds, 1677, has been replaced 
by s. 40 (1) of the Law of Property Act, 1925. 

Applied: Casson v. Roberts (1862), 31 Beav. 618. Considered: Monnickendam v. 
Leanse (1923), 89 T.L.R. 445. Referred to: Scott v. Alvarez (No. 1) (1895), 438 
W.R. 694; Chillingworth v. Esche (1923), 129 L.T. 808. 

As to forfeiture and recovery of deposit on contract for sale of land, see 34 Hats- Hu 
purY’s Laws (8rd Edn.) 322 et seq.; and for cases see 40 Diaust (Repl.) 241 et seq. 
For the Law of Property Act, 1925, s. 40, see 20 Hanspury’s Statutes (2nd Edn.) 
500. 


Cases referred to: 
(1) Maclean v. Dunn (1828), 4 Bing. 722; 1 Moo. & P. 761; 6 L.J.0.8.C.P. 184; I 
130 E.R. 947; 1 Digest (Repl.) 476, 1196. 
(2) Coles v. Trecothick (1804), 9 Ves. 234; 1.Smith, KB. 285; 32-4..R. 502, a0.: 
1 Digest (Repl.) 331, 156. 


Alsovreferred to in argument: 
Wilde v. Fort (1812), 4 Taunt. 884; 128 E.R. 359; 12 Digest (Repl.) 346, 2681. 
Soames v. Spencer (1822), 1 Dow. & Ry.K.B. 82; 1 Digest (Repl.) 471, 1177. 
Boydell v. Drummond (1809), 11 East, 142; 103 E.R. 958; 12 Digest (Repl.) 183, 
820. 
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Special Case stated in an action of assumpsit. 

The plaintiff declared specially on the conditions of a sale by auction of the moiety 
of an estate sold by Mills, an auctioneer, to the plaintiff, and claimed to recover 
the amount of the deposit paid and a moiety of the auction duty, with interest, and 
the expenses of investigating a title, which was found not to correspond with the 
representation in the proposals of sale. The declaration also contained counts for 
money lent, money paid, and money had and received, for interest, and on an 
account stated. The defendant was mortgagee of the property. The printed par- 
ticulars and conditions of sale stated that the property was ‘‘to be sold by auction 
by Mr. Mills, by direction of the mortgagee, in lots’’; that descriptive particulars 
might be had of Messrs. R. and M. Browne, solicitors, at the Mart, and at Mr. 
Mills’s office; and that the sale was to be subject to the usual conditions, and to 
the following, viz. : 


“That the highest bidder shall be the purchaser, and that a moiety of the 
auction duty is to be paid by the purchaser; that every purchaser shall imme- 
diately pay down a deposit, in the proportion of £20 for every £100 of his 
purchase-money, into the hands of the auctioneer, and sign an agreement for 
payment of the remainder to the vendors on or before Sept. 29 next, at which 
time the purchases shall be completed, and the respective purchasers are then 
to have the actual possession of their respective lots, subject to the respective 
leases mentioned in the particulars hereto annexed; that, within twenty-one 
days of the day of sale, the vendors shall, at their own expense, prepare and 
deliver an abstract of their title to each purchaser, and shall deduce a good 
title to the lots sold, but no purchaser shall be entitled to call for or require any 
evidence of title further back than the will of ... [Certain objections were 
also precluded.]”’ 


The particulars and conditions were endorsed with the name of the auctioneer, thus: 
‘‘Mills, auctioneer and estate agent, St. Milderd’s Court, Poultry.’’ The plaintiff, 
at the sale, was declared the purchaser of lot 2, described in the particulars, for 
£400; and he paid, at different times, the deposit of £20 per cent. on the purchase- 
money, and a moiety of the auction duty. Receipts were given for the same, in 
the following form : 
ea 
‘Auction Mart, Aug. 29, 1882. 
“Received of Mr. Henry Gosbell eighty pounds in part payment of deposit 
and one half duty, on property purchased by him this day, as per agreement. 
‘For Mr. Mills.—Joseph Newman.”’ 


Joseph Newman, who signed the receipts for Mills, was his managing clerk, and 
had due authority from him to give such receipts. The plaintiff also signed an 
agreement, which was printed and written on the back of the particulars and 
conditions of sale, as follows: 


“Auction Mart, Aug. 29, 18382. 
“Lot 2. I hereby acknowledge that I have this day become the purchaser of 
the property mentioned in the within particular, at the sum of £400, and have 
paid into the hands of Mr. John Mills £80.as a deposit and in part payment 
of the said purchase-money, and also £5 16s. 8d., being one moiety of the 
auction duty; and I do hereby agree to pay the vendors the remaining sum 
of £320 on Sept. 29 next, and in all respects to fulfil on my part the within 
conditions of sale. 
‘“H. GosBeLu. 
“Witness, Joseph Newman.”’ 


Joseph Newman, who witnessed the execution of this agreement, was the auc- 
tioneer’s clerk. The defendant was the person by whose authority the property 
was put up for sale, and was the intended vendor thereof. A sum of money was 
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paid by the auctioneer to Messrs. Browne, as agents for the defendant, and as part 
of the deposit. After the auction, the following letter was written by Messrs. 
Browne, as the attorneys for the defendant, to the attorney for the plaintiff : 


“Archer and Others v. Gosbell. 


‘‘Sir,—We had better admit that we cannot make out our title to this 
property as freehold, so as to render it marketable; and if, therefore, your client 
will not take it as it appears on the abstract, the better way will be for him 
to relinquish his purchase, and we presume we must pay your charges, which 
we trust will not be much, and you can then return us our abstract. 

‘We wish for your clent’s immediate determination, as we mean finally to 
settle this long-standing affair. 

‘“We are, etc. 
“*R. and M. Browne. 
“dily 3, 1883," 


No sufficient title had ever yet been made to the plaintiff. 

At the trial before Denman, C.J., a verdict was found for the plaintiff for 
£85 16s. 8d., being the amount of the deposit and a moiety of the auction duty on 
the count for money had and received, which was not disputed. A verdict was 
found for the defendant on the special counts. A rule was obtained to show cause 
why the damages should not be increased by adding £30 11s. 2d. for the plaintift’s 
costs of investigating the defendant’s title and endeavouring to get the purchase 
completed, or such other sum as the Master on taxation should find to be due, 
together with £6 19s. 8d. interest on the sums paid as deposit and for auction duty. 
Leave was given to the parties to state a Case. The question for the opinion of the 
court was whether the plaintiff was or was not entitled to recover the sums of 
£30 lls. 2d. and £6 19s. 8d., or either of them, and how the verdict was to be 
entered between the parties in respect of those two sums. 


Sir F. Pollock for the plaintiff. 
Thesiger for the defendant. 


LORD DENMAN, C.J.—In order to see whether the plaintiff be entitled to 
recover the sum which he now claims, it is necessary to ascertain whether he can 
resort to any agreement conformable to s. 4 of the Statute of Frauds, 1677 [now 
g. 40 (1) of the Law of Property Act, 1925]. The words of that section are: 





‘‘Unless the agreement upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, and signed by the party to 
be charged therewith, or some other person thereunto by him lawfully author- 
ised.”’ 


It is quite evident that here no such writing was signed by the party, or any 
person previously authorised by him, but it is said that the subsequent acts 
on the part of the principal amount to a recognition, and ratify the agency. Cer- 
tainly it appears from Maclean v. Dunn (1) that a subsequent recognition is 
enough. The question is whether there be here such a recognition. No doubt I 
should require the most decisive authority to show that such a signature as we 
have here could be binding, except in the character of witness. In Coles v. Treco- 
thick (2) Lorp Expon, L.C., says (9 Ves. at p. 251): 


‘Where a party, or principal, or person to be bound, signs as, what he cannot 
be, a witness, he cannot be understood to sign otherwise than as principal.”’ 


I think that remark open to much observation. A witness might be drawn into 
transactions which he did not contemplate and of which he was ignorant. That 
would be a great step to take; no such decision has been actually made and, if it 
had, I should pause, unless I found it sanctioned by the very highest authority, 
before I held that a party attesting was bound by the instrument. Suppose, how- 
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ever, that a party could be bound by a signature in the character of a witness, is 
there here any proof of authority? With respect to the letter, it is quite possible 
that the parties writing it were totally ignorant of the particulars of the contract. 
They might know that there was some contract; but, if that were held to bind as 
a recognition of all the particulars of the actual contract, it would be letting in all 
the abuses which the statute was passed to prevent. And this letter is no ratifica- 
tion, but an abandonment. 





LITTLEDALE, J.—I am of the same opinion. Counsel for the plaintiff asks 
how the deposit could be recoverable if there were no contract. There is a great 
distinction between the deposit and the expenses; the deposit gets into the hands 
of the defendant, or his agents, and the party receiving it does not apply it to the 
‘purpose for which it was paid. That is money had and received to the use of 
the party paying; and the agent, when he disclaims the application, acknowledges 
it to be so received, and is bound to return it. But, in order to recover the 
expenses, the plaintiff must show that the defendant had entered into a valid 
contract, undertaking to make out a title. It is proposed to prove the agency, in 
the first place, by the signature of the clerk to the auctioneer. He gives a receipt 
for the auctioneer; the Case states that the clerk had authority to give receipts, 
and he must be so authorised in the natural course of things. There is a sufficient 
signature to the acknowledgment of Aug. 29, so far as the purchaser is concerned. 
Then it is contended that the clerk, by signing this, though only as a witness, 
supplies, if he can be shown to be an agent, the signature required by the Statute 
of Frauds, 1677 [now s. 40 (1) of the Law of Property Act, 1925]. I do not find 
this laid down by Lorp Expon, L.C. He does indeed say in Coles v. Trecothick (2) 
(9 Ves. at p. 251) that, 


‘ 


‘where a party, or principal, or person to be bound, signs as, what he cannot 
be, a witness, he cannot be understood to sign otherwise than as principal.’’ 


But see what the signature was in that case: ‘‘Witness Evan Phillips for Mr. 
Smith, agent for the seller.’’ That assumes quite a different appearance from the 
signature in the present case, where Newman simply signs as witness. Such a 
signature does not fall within Lorp Extpon’s rule. Then it is said that the letter 
of Messrs. Browne is a ratification. What does it ratify? It cannot ratify New- 
man’s signature as agent for the principal, for he did not sign as such agent at all. 
The letter of Messrs. Browne, inasmuch as it refers to the abstract, although 
requiring parol evidence might possibly be enough if it ratified the contract; but 
it is not a ratification, it is an abandonment. This does not prove that what had 
been before done was a satisfaction of the requisites of the Statute of Frauds. 


WILLIAMS, J.—I am of the same opinion. The question is whether this was 
a signature by an agent duly authorised. Counsel for the plaintiff argues that the 
signature by the clerk as witness would be sufficient on the supposition that he was 
cognisant of the contents. It does not appear from anything on the face of the 
document that he had such knowledge; and to let in parol proof of such knowledge 
would be just the mischief which s. 4 of the Statute of Frauds, 1677 was meant to 
obviate. The receipt of the money comes to nothing; it is merely the ordinary 
course of receiving money at a sale. The only remaining question is as to Messrs. 
Browne’s letter, but I cannot infer from the letter that, up to that time, every 
preceding step required by the Statute of Frauds had been complied with. It 
appears to me a great strain to say that the signature by another person’s clerk 
is a signature by an authorised agent of the defendant, and that when he signs, not 
as agent, but as witness. Unless there be something to show that he is termed a 
witness merely by mistake, it cannot be said that he signed as agent. 


Verdict for plaintiff on count for money had and received, 
and money paid; for defendant on other counts. 
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RISHTON v. COBB AND OTHERS: 


[Lorp CuanceLtor’s Courr (Lord Cottenham, L.C.), July 26, 27, December 16, 
1839] 


[Reported 5 My. & Cr. 145; 9 L.J.Ch. 110; 4 Jur. 261; 
41 H.R. 326] 


Assumption of false character—Forfeiture of legacy—Bequest to ‘‘the widow of 
N.C. so long as she shall continue single and unmarried’’—Re-marriage of 
donee unknown to testator—Assumption of false character—Beneficiary con- 
tinuing to use name as widow—Testator’s motive in making bequest. 

By his will dated Mar. 1, 1834, the testator bequeathed £2,000 on trust to 
invest the same and pay the income therefrom to the plaintiff ‘‘Lady [C.] the 
widow of Sir [N. C.] so long as she shall continue single and unmarried.’’ 
After the death, in 1827, of Sir N. C. the plaintiff, in 1829, married R. who 
went to Africa three months after the marriage, and, if alive at the time of 
action brought, was still living there. The plaintiff continued to call herself 
Lady C. and was generally known by that name, and there was evidence that, 
although the testator had proposed to her, she had frequently said that she 
would never marry him. There was no evidence that she had represented 
herself to be a single woman. The defendants, the executors of the will, con- 
tended that the plaintiff, having been supposed by the testator when he made 
the bequest to be the widow of Sir N. C., was not entitled to the bequest. 

Held: (i) the fact that the plaintiff had continued calling herself Lady C. after 
re-marriage, was, in the absence of an improper motive, not an assumption of 
a false character; (11) the principle that when a legacy was given to a person 
under a particular character which he had falsely assumed and which alone 
was the supposed motive of the bounty, the law would not permit him to avail 
himself of it did not apply because there was no reason to suppose that the 
testator was influenced by any hope of the plaintiff’s marrying him, and her 
assumed character was not, therefore, the sole motive of his bounty. 


Notes. Considered: Turner v. Brittain (1863), 3 New Rep. 21; Meluish v. 
Milton (1876), 8 Ch.D. 27. Doubted: Re Boddington, Boddington v. Clairat 
(1884), 25 Ch.D. 685. Distinguished: Re Henry Will Trust, Mussett v. Smith, 
[1953] 1 All E.R. 5381. Referred to: Morley v. Rennoldson, Morley v. Linkson 
(1848), 2 Hare, 570; Malcolmson v. Malcolmson (1851), 17 L.T.0.8. 44; Re Lowe, 
Danilly v. Platt (1892), 61 L.J.Ch. 415; Re Howard, Taylor v. Howard, [1901] 
1 Ch. 412; Anderson v. Berkley, [1902] 1 Ch. 986; Re Mason, Mason v. Mason, 
[1910] 1 Ch. 695; Re Gale, Gale v. Gale, [1941] 1 All E.R. 829. 

As to a donee obtaining a gift by fraud, see 16 Hausspury’s Laws (8rd Edn.) 
208; and for cases see 44 Dicrest 219 et seq. As to unlimited gifts of rents or © 
income, see 89 Hatspury’s Laws (8rd Edn.) 1084 et seq. 


Cases referred to: 

(1) Kennell v. Abbott (1799), 4 Ves. 802; 31 E.R. 416; 44 Digest 219, 438. 

(2) Standen v. Standen (1795), 2 Ves. 589, L.C., affirmed sub nom. Standen v. 
Macnab (1797), 6 Bro. Parl. Cas. 198; 2 E.R. 1021, H.L.; 44 Digest 830, 6824. 

(3) Schloss v. Stiebel (1833), 6 Sim. 1; 58 E.R. 495; 44 Digest (Repl.) 878, 7295. 

(4) Hale v. Beck (1764), 2 Eden, 229; 28 E.R. 886, L.C.; 44 Digest (Repl.) 1269, 
10,963. 

(5) Phillipps v. Chamberlaine (1798), 4 Ves. 51; 81 E.R, 27; 44 Digest 667, 5067. 

(6) Billing v. Billing (1882), 5 Sim, 282; 58 H.R. 324; 44 Digest 958, 8062. 

(7) Elton v. Sheppard (1781), 1 Bro.C.C. 582; 28 E.R. 1282; 44 Digest 667, 5066. 

(8) Page v. Leapingwell (1812), 18 Ves. 463; 34 E.R. 392; 44 Digest 667, 5068. _ 

(9) Marples v. Bainbridge (1816), 1 Madd. 590; 56 E.R. 217; 44 Digest 454, 2765. 
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(10) Crommelin v. Crommelin (1796), 3 Ves. 227; 30 E.R. 982, L.C.; 44 Digest 
485, 3049. 

(11) Bird v. Hunsdon (1818), 2 Swan. 342; 1 Wils. Ch. 456; 86 E.R. 647; 44 
Digest 1256, 10,838. | 


Also referred to in argument: 

Stockdale v. Bushby (1815), Coop.G. 229; 19 Ves. 381; 35 E.R. 540; 44 Digest 
831, 6833. 

Giles v. Giles, Penfold v. Penfold (1886), 1 Keen, 685; 48 E.R. 471; sub nom. 
Penfold v. Giles, 6 L.J.Ch. 4; 44 Digest 219, 439. 

Wheeler v. Bingham (1746), 1 Wils. 185; 3 Atk. 364; 95 EN, boo, aus 
Digest 483, 3026. 

Brown v. Peck (1758), 1 Eden, 140; 28 E.R. 637; 44 Digest 453, 2755. 

Lloyd v. Branton (1817), 8 Mer. 108; 36 E.R. 42; 44 Digest (Repl.) 485, 3046. 

Poor v. Mial (1821), 6 Madd. 82. 

Rawlings v. Jennings (1806), 13 Ves. 89; 33 E.R. 209; 44 Digest 695, 5363. 


Adamson v. Armitage (1815), 19 Ves. 416; Coop.G. 283; 34 E.R. 571; 44 Digest 
667, 5069. 

Stretch v. Watkins (1816), 1 Madd. 253; 56 E.R. 94; 44 Digest (Repl.) 667, 
5070. 


Innes v. Mitchell (1847), 2 Ph. 846; 16 L.J.Ch. 415; 41 E.R. 976, L.C.; 23 Digest 
(Repl.) 428, 4985. 

Chauncy v. Graydon (1748), 2 Atk. 616; 26 E.R. 768, L.C.; 44 Digest 475, 2937. 

Richards v. Baker (1742), 2 Atk. 321. 

Humberstone v. Stanton (1818), 1 Ves. & B. 385; 35 E.R. 150; 44 Digest 492, 
3120. 

Dommett v. Bedford (1796), 6 Term Rep. 684; 3 Ves. 149; 101 E.R. 771; 5 Digest 
(Repl.) 710, 6188. 

Doe d. Duke of Norfolk v. Hawke (1802), 2 East, 481; 102 E.R. 4538; 44 Digest 
1236, 10,679. 


Appeal by the defendants, John Cobb and William Cobb, from a decree of 
SHADWELL, V.-C., reported 9 Sim. 615, made on a bill filed by the plaintiff against 
the executors and trustees of the will of Thomas Cobb praying that her rights in 
legacies of £2,000 and £500 might be ascertained and declared. 

By his will, dated Mar. 1, 1834, Thomas Cobb appointed the defendants, 
William Cobb, William Edmunds and Charles Cook to be his executors and 
trustees and bequeathed to them £2,000 on trust to invest the same in government 
securities and pay the dividends arising therefrom to Lady Fanny [Frances] 
Campbell, widow of Sir Niel Campbell 


‘“‘so long as she shall continue single and unmarried; but in case she sells, 
assigns, or disposes of, or anticipates such dividends, I do hereby revoke the 
bequest so made for her benefit, and thereupon do will and direct that the 
said sum of £2,000 shall become part of the residue of my estate.”’ 


He also bequeathed to Lady Campbell £500 to be paid within two months of his 
death; 


“but in case there is any debt due from her on a warrant of attorney lately 
given to Messrs. Rice and Goodyer, I direct my executors, out of the legacy, 
to pay such debt, and to pay the residue of such £500 to Lady Campbell only. 
I also give her back the diamond ring she gave me, and request her to have 
the diamond reset in a mourning ring, and wear it for my sake.”’ 


The testator died in February, 1836. 

His executors were also the residuary legatees. 

Lady Campbell had been the wife of Major-General Sir Niel Campbell, who died 
in 1827, but in October, 1829, she had married the defendant, Henry Rishton who 
in January 1830, went to Sierra Leone, leaving her in England, and he had never 
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returned but, if alive, was still living in Africa. After her marriage with Rishton, 


she continued to style herself Lady Campbell, except when she signed receipts for 
a pension granted to her as Sir Niel Campbell’s widow, on which occasion she signed 
her name of Frances Rishton. The plaintiff’s evidence was confined to proving the 
marriage of the plaintiff with Henry Rishton and the fact that Rishton went to 
Sierra Leone in January, 1830, three months after the marriage, and that he had 
ever since resided and, if living, still continued to reside in Africa. The defendants’ 
evidence consisted of the proof of the warrant of attorney mentioned in the will, and 
of a promissory note and a memorandum signed by the plaintiff as Frances Camp- 
bell, and of depositions of witnesses on the question of the plaintiff’s passing at 
Margate (where the testator resided) as the widow of Major-General Sir Niel 
Campbell, not yet married again. 

The deposition of a witness, Neame, stated that the testator frequently ene of 
and alluded to the plaintiff, in conversations with the deponent and other persons, 
as Lady Campbell, or Lady Niel Campbell, and that he particularly referred to 
the superiority of her rank above the general society of the place, and that the 
deponent never had any conversation with the testator on the subject of the 
testator’s having made to the plaintiff any proposal of marriage, but that the plain- 
tiff had repeatedly mentioned to the deponent that she would not marry the 
testator on any account as his temper was too arbitrary and overbearing and that 
he was deficient in those little attentions which ladies expect. Another witness, 
Lydia Dowson, who was in the service of the plaintiff from May, 1834, to March, 
1836, stated that, during that time, the plaintiff represented herself to be the widow 

_of Sir Niel Campbell and that the testator and the plaintiff frequently visited and 
communicated with each other; that she (the witness) had been frequently informed 
by the plaintiff that the testator had made her an offer of marriage, and that the 
plaintiff, on those occasions, informed the deponent that she never would marry 
him on account of his violent and overbearing temper, for that she herself was 
of an equally irritable disposition. Other witnesses were also examined, and it 
appeared from their testimony that the plaintiff used the name of Lady Campbell 
and that the testator addressed her and spoke of her as such; and that she was 
considered, at Margate, to be the widow of Sir Niel Campbell, not married again. 
There was no positive evidence of the plaintiff having represented herself to be a 
single woman. 

The vice-chancellor having made a decree in the plaintiff’s favour, the defendants, 
John Mitchener Cobb and William Cobb appealed from it and insisted, by their 
petition of appeal, that the bill ought to be dismissed with costs. 


Wakefield and Randell for the plaintiff. 

Knight-Bruce and Rudall for the defendants.—The qualification, in respect of 
marriage, which the testator introduced into his bequest of the £2,000 was a limita- 
tion and not a condition. The evidence of the plaintiff’s husband having gone to 
Africa three months after the marriage, and having remained there ever since, did 
not amount to proof of a desertion of her by him. The bequest was, in this instance, 


made to the plaintiff under an assumed character, and the testator had declared 


that the bequest should continue only so long as that character remained, and as 
that character had not at any time since the testator’s death existed in fact, the 
bequest failed from the beginning. The utmost interest given by the will was a 
limited interest, to continue during widowhood; and not an absolute interest, 
subject to a condition that it should cease on marriage. 


LORD COTTENHAM, L.C.—The defendants, by their appeal, dispute the 
plaintiff’s title to any decree, and, therefore, insist that she has no title either 
to the £500 or to the £2,000. The case as to the two sums is different; but one 
objection relied upon by the defendants applies to both. The defendants insist that 
the plaintiff, having been supposed by the testator to be the widow of her first 
husband, Sir Niel Campbell, is not entitled, in the circumstances proved in the 
cause, to the legacies given to her by his will. This must depend on the circum- 
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stances proved, because it is clear that mere misapprehension on the part of a 
testator as to the situation of a legatee will not avoid the legacy. 

After looking through all the cases on the subject, which are but few in number, 
I do not find that I can better define what circumstances will make the legacy 
void than by adopting the words of Lorp ALvaNntEy in Kennell v. Abbott (1), 
namely, that when a legacy is given to a person, under a particular character which 
he has falsely assumed, and which alone can be supposed the motive of the bounty, 
the law will not permit him to avail himself of it and, therefore, he cannot demand 
his legacy. I think the evidence in this case fails to bring it within this defini- 
tion. That the plaintiff, notwithstanding her marriage, continued to call herself 
Lady Campbell was not, of itself, an assumption of a false character. That is so 
generally done after a marriage with a second husband of inferior rank to the first, 
that no imputation of improper motives can be founded on it. There is, however, 
I think, evidence of her having concealed her second marriage, or at least of her 
having permitted those with whom she lived and, among others, the testator, to 
assume and believe that she had not been married a second time; but I think 
there is a total absence of proof that this was done from any improper motive. 
If, indeed, there had been proof that she had permitted the testator to entertain 
hopes of himself marrying her, there might have been ground for suspecting that 
the concealment of her first marriage had arisen from an interested motive; but 
the defendants, by some evidence they have given, have displaced any such sup- 
position, for they have proved a statement by her that she had refused proposals 
of marriage which the testator had made to her. The reason she assigned was not, 
in all probability, the true one; but the fact she states goes far not only to remove 
any suspicion of improper motives in the course she adopted, but to negative any 
idea that the testator’s testamentary disposition in her favour was influenced by any 
expectation of her becoming his wife, or, in the words of Lorp ALVANLEY, that the 
assumed character was alone the motive of the bounty. 

It is obvious that the rule that where the identity of the legatee is certain, the 
legacy will not be avoided by an inaccuracy in the description given to him, will 
be destroyed if the court permits itself to speculate, without proof, on what may 
have been the object of the testator in giving the legacy. In Standen v. Standen 
(2), it was impossible to ascertain what the testator would have done if he had 
known that the legatee was illegitimate, or in Schloss v. Stiebel (8), if he had 
foreseen that he should die before his marriage with the person he describes as 
his wife. The court, therefore, must be satisfied that the assumed character was 


' the motive for the bounty. That the testator was much attached to the legatee is 


evident from the provisions of the will; but that such attachment existed only on 
the supposition that she was unmarried, or that his desire of benefiting her would 
have ceased if he had known of her being married, is not established. | 

I am, therefore, of opinion that the testator’s misapprehension as to the situation 
of the legatee does not invalidate the legacies to her and, consequently, that she is 
entitled to the £500, and that the £2,000 legacy is free from this objection. But, 
as to this legacy, it is said that the terms of the gift exclude the legatee, being a 
married woman, from claiming it. It is, first, to be considered what would have 
been the interest of the legatee in the £2,000 if she had not been married. It is a 
gift of the £2,000 to trustees, on trust to invest it in the public funds and to pay 
the dividends to her so long as she shall continue single and unmarried, with a 
direction that if she sells, assigns, disposes of, or anticipates such dividends, the 
bequest shall be revoked and that, thereupon, the £2,000 shall become part of the 


residue. If, therefore, she had been single and unmarried and had so remained, 


she would have been entitled to the dividends, without any limitation of time. Her 
interest would not have been determinable by her death but (independently of the 
forfeiture on alienation) only by her ceasing to be single and unmarried. This is 
different from a gift of dividends during widowhood. The state of widowhood must 
determine with the life of the widow; but the gift, so long as the legatee shall 
remain single and unmarried, must be considered as requiring the act of marriage 
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to determine the interest. This gift, therefore, is of the dividends of stock, 
without limitation as to time, which carries the stuck itself: Hale v. Beck (4), 
Phillipps v. Chamberlaine (5), Billing v. Billing (6), Elton v. Sheppard (7), Page v. 
Leapingwell (8). 

It was contended that the direction to pay the dividends to the legatee so long 
as she shall remain single and unmarried, was a limitation and not a condition. 
In Marples v. Bainbridge (9), Str THomas Piumer rejected the distinction. His 
judgment on that point has been objected to; and in this case, the distinction 
does not appear to me to be material because, if the situation of the legatee does 
not make the legacy altogether void, which I think it does not, this provision must 
be rejected as inapplicable. To consider the being single as a condition precedent 
would be inconsistent with the cases which have decided that an error in describing 
the status of the legatee does not avoid the legacy; and if it be considered as a 
condition subsequent, or as a limitation until marriage, the gift is not affected 
by it. 

In Crommelin v. Crommelin (10), provisions in a father’s will respecting his 
daughter’s marriage, were held not to apply to a daughter who, having married in 
her father’s lifetime, after his death married a second time. In Bird v. Hunsdon 
(11), a direction to pay interest to maintain a legatee so long as she remained 
single, with a gift over on her death, was held to give to the legatee the interest 
for life notwithstanding her marriage. In that case, considerable violence was done 
to the directions of the testator, to effectuate his apparent general intent. In this 
case, all that is necessary to carry his general intent in favour of the legatee into 
effect, is to reject a provision inapplicable to the real situation of the legatee. 
There is no gift over on marriage or on death but only on alienation, which 
is void because inconsistent with the interest given. 

For these reasons, I am of opinion that the decree of the vice-chancellor was 
right in declaring that the plaintiff was absolutely entitled to the £500 and £2,000. 
If so, the defendants cannot object to the other directions which do not affect them, 
but are necessary in consequence of the situation of the plaintiff being that of a 
married woman deserted by her husband. 

The case is certainly one of considerable difficulty but after one decision on it, 
which I think right, I cannot make the legatee bear even her own expenses of a 
second discussion. I, therefore, dismiss the appeal, with costs. 


Appeal dismissed. 
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CURTIS v. LUKIN 


[Rotus Courr (Lord Langdale, M.R.), July 18, 1842] 
[Reported 5 Beav. 147; 11 L.J.Ch. 380; 6 Jur. 721; 49 E.R. 583] 


B Accumulation—Accumulation beyond permitted period—Accumulation beyond 
perpetuity period—Direction to accumulate income to be used for obtaining 
renewal of lease. . 

Perpetuities—Will—Vesting of interest—Need for shares of beneficiaries to be 
ascertained within perpetuity period. 
A testator bequeathed leaseholds in C. Street which had sixty years un- 
C expired, there being no obligation on the part of the lessor to renew, to A. for 
life, with remainder to her children, and in default of children to B. He 
bequeathed to trustees other leaseholds upon trust to accumulate the rents 
until the leases of the C. Street property ‘‘should become nearly expired,’’ and 
then to apply such part thereof as should be necessary in the renewal of the 
C. Street property ‘‘for the benefit of the respective persons to whom I have 

D before, by this my will, given the same.’’ The remainder of such rents, after 
answering the purpose aforesaid, he gave to his residuary legatees. The tes- 
tator died before the Accumulations Act, 1800, came into operation. 

Held: (i) the direction for accumulation was void for remoteness since the 
accumulation might have to continue beyond the perpetuity period, and it was 
not validated by the fact that all the persons who might benefit from the rents 

Ii = directed to be accumulated would be ascertainable within the perpetuity period, 

since their respective shares would not necessarily be ascertainable within such 
period; the rents, therefore, passed to the residuary legatees. 

Saunders v. Vautier (1841), ante p. 58, distinguished. 

(ii) the direction for accumulation was also void for uncertainty. 


fF -Notes. The Accumulations Act, 1800, which imposed statutory restrictions on 
the power to accumulate, was repealed by the Law of Property Act, 1925, and 
replaced by ss. 164-166 of that Act. The provisions of the Law of Property Act, 
1925, relating to accumulations were amended by the Perpetuities and Accumula- 
tions Act, 1964, ss. 13, 14. 
Distinguished : Oddie v. Brown (1859), 4 De G. & J. 179; Wood v. Drew (1864), 
G 33 Beav. 610. 
As to vesting of an interest under the perpetuity rule, see 29 Hatsspury’s Laws 
(3rd Edn.) 284-287; as to limits of period of accumulation, see ibid. 8385-842; and 
for cases see 87 Dicest (Repl.) 56-59. For the Law of Property Act, 1925, ss. 
164-166, see 20 Hatssury’s Statutes (2nd Edn.) 771; and for the Perpetuities and 
Accumulations Act, 1964, ss. 13, 14, see 44 Hauspury’s Srarurms (2nd Edn.) 
H 884-885. 


Case referred to: 
(1) Saunders v. Vautier (1841), ante p. 58; 4 Beav. 115; Cr. & Ph. 240; 10 
L.J.Ch. 354; 41 E.R. 482, L.C.; 44 Digest 1090, 9406. 


Also referred to in argument: 
] Leake v. Robinson (1817), 2 Mer. 863; 35 E.R. 979; 87 Digest (Repl.) 94, 299. 

Proctor v. Bishop of Bath and Wells (1794), 2 Hy. Bl. 858; 126 E.R. 594; 37 
Digest (Repl.) 109, 407. 

Lade v. Holford (1763), 1 Wm. Bl. 428; Amb. 479; 3 Burr. 1416; 96 E.R. 244 ; 
87 Digest (Repl.) 90, 262. 

Ibbetson v. Ibbetson (1840), 10 Sim. 495; affirmed, 5 My. & Cr. 26; 10 L.J.Ch. 49; 
41 E.R. 281, L.C.; 87 Digest (Repl.) 110, 416. 

Price v. Assheton (1834), 1 Y. & C.Ex. 82; 4 Y. & C.Ex. 562; 4 L.J.Ex. Kq. 3; 
160 E.R. 34, 11381; 31 Digest (Repl.) 70, 2271. 
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Bill praying for a declaration that the trustees and executors of the will of the 
testator, Mr. Shadrach Venden, had committed a breach of trust, by not investing 
the rents of three leasehold houses in Oxford Street and Audley Street, so as to 


accumulate and form a fund for the renewal of the leases of two houses in Church ~ 


Street, which had been bequeathed for the benefit of his niece, the defendant Mrs. 
Curtis and her children; and that the plaintiff, who was one of the children, was 
now entitled to call for the performance of this trust, or to charge the representa- 
tives of the executors of Shadrach Venden with the breach of trust. 

The testator was possessed of two leasehold houses in Church Street for a term, 
of which between sixty and seventy years were unexpired, and he possessed three 
other leasehold premises in Oxford Street and Audley Street. By his will, dated in 
1794, he bequeathed the two houses in Church Street to four trustees, upon trust 
for the defendant Elizabeth Curtis (then Elizabeth Cheverell) for life, for her 
separate use, and from and after her decease, upon trusts which were expressed 
as follows : 


“To the use and benefit of any child or children my said niece Elizabeth 
Cheverell may leave by any husband or husbands she may happen to marry, 
equally to be divided among them, if more than one, share and share alike, 
and if but one child, the whole to such one child; but in case my said niece 
Elizabeth Cheverell shall not, at her decease, leave any child or children, then 
to the use of my nephew Shadrach Venden Cheverell.”’ 


The testator then bequeathed to his trustees the three leasehold houses in Oxford 
Street and Audley Street, upon trusts which he declared as follows: 


‘“Upon trust, that they my said trustees shall and do, from time to time, 
receive the rents, issues, and profits of the above three leasehold messuages 
or dwelling houses situate in Oxford Street and Audley Street aforesaid, and 
lay out the same at interest till my several leasehold messuages or tenements 
hereinbefore mentioned, situate and being in Church Street aforesaid shall be- 
come nearly expired, and then, to pay and apply such part thereof as shall be 
necessary, in the renewal of my several leasehold messuages or tenements 
situate and being in Church Street aforesaid, for the benefit of the respective 
persons to whom I have before, by this my will, given the same.”’ 


He gave the money arising from the rents of his houses in Oxford Street and 
Audley Street, and the interest arising therefrom after answering the several 
purposes aforesaid, between Edward Venden, Shadrach Venden Cheverell, and 
Elizabeth Cheverell, and he also gave his residuary estate to the three last- 
mentioned persons. 

The testator died in 1795, so that the Accumulations Act, 1800, was inapplicable 
to this case. After the testator’s death, the trustees and executors, for some time, 
continued to accumulate the rents of the Oxford Street and Audley Street property. 
The leases expired in 1817, and it was stated, that the accumulated fund was 
afterwards divided among the residuary legatees. 

Mrs. Curtis, the tenant for life, was still living, and this bill was filed by one 
of her children, seeking a declaration that the rents of the Oxford Street and 
Audley Street property ought to have been accumulated for the purpose of renew- 
ing the leases of the Church Street property; that the trustees and their representa- 
tives might be held responsible for the breach of trust, in not doing so, and that 
the money recovered might be applied in the renewal of the leases of the Church 
Street property. The defendants, the representatives of the trustees, insisted that 
the trust was void for uncertainty; and that the period during which the accumu- 
lation had been directed might possibly exceed the limits allowed by law, and was, 
therefore, void. 


Kindersley and Younge for the plaintiff. 
Baily for the widow and the other children. 
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Pemberton, Hodgson and D. James for the representatives of the surviving 


_ trustees. 


Tinney, Bacon, G. Turner, Beales, Spence, Renshaw and F. J. Hall for other 
parties. 


LORD LANGDALE, M.R.—It is contended for the plaintiff, that under this 
trust for renewal, the trustees were to receive the rents of the houses in Oxford 
Street and Audley Street, and accumulate them, until the leases of the two houses 
in Church Street had nearly expired, that is nearly to the year 1863, when the 
last of these leases would expire or be upon the point of expiring, and then 
procure the best renewal of the leases they could. To this it is objected that it is 
carrying on an accumulation of rent and income beyond the period which the 





‘law allows, for it is not limited to a life in being and twenty-one years afterwards, 


but may continue very much longer. This indeed is perfectly evident. The reply 
given to this objection is to this effect. It is very true that, if the trust be literally 
followed, it would be too remote, but it ought not to be literally followed, because, 
within the period allowed for accumulation, there must be persons ascertained, who 
alone would be entitled to this fund and every part of it: again, it is possible that 
Mrs. Curtis might live beyond the term of the leases, in which case a renewal 
might properly be made in her lifetime; but even supposing her to die at any 
time whatever within this period, then that in twenty-one years after her death, the 
persons authorised by law to dispose of the property, might divide it at once, and 
thus prevent the future accumulation of the fund, and obviate the mischief which 
the rule of law intended to prevent. The persons who would be entitled in that 
event, would be the children which Mrs. Curtis might leave and the persons entitled 
to the residue of the money, after answering the purposes which the testator 
intended to be effected. They might all be in a state competent to consent. 
Nevertheless, in that state of things, it is perfectly manifest that, although among 
themselves they might make a title to the fund to be accumulated for renewal, yet 
each of them would be uncertain as to the amount of his share, or of that which 
was his; no one of them could say, such a share of this property is mine, I have 
a right to sell or dispose of it as I please, and in doing so, I am acting according 
to the intention of the testator. 

In all cases of this kind, I apprehend, we are to look at the directions of the 
will, with reference to the property of the testator at the time of his death, and 
with reference to the persons, who, under the directions of the will and according 
to the intention of the testator, may, at a future period, have a legal power to 
dispose of the property. If, according to the intention of the testator, some person 
or persons must not necessarily be in existence, with legal power to dispose of the 
property, within the period limited by the rule of law, then, I apprehend, the gift 
is too remote. Here, such was not the intention of the testator; the intention, 
according to the argument which is used, was that the accumulation should go on, 
as to part of this at least, until the period when the last lease was about expiring, 
that is until 1863, which period, it is evident, might be beyond that limited by 
law; if the contrary were done, it would be done, not in pursuance of any power 
given to them by the will, but in consequence of a power which they have, of 
coming to an arrangement among themselves, by which they compromise their 
respective claims under the will, and create for themselves aliquot defined shares in 
this part of this property, doing that for themselves, but proceeding in a manner 
directly contrary to the intention of the will. 

I should have been very willing to have attended to any authority which might 
have been brought forward to support the proposition, that this might be done; 
none has been cited. Saunders v. Vautier (1) is, I apprehend, entirely different 
from this. It has frequently happened in this court, that a testator has given to 
an individual an absolute vested interest in a defined fund, so that, according to 
the ordinary rule of law, he would have a power, of his own authority, to receive 
or dispose of it immediately on his attaining legal age; but having given such a 
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vested interest, the testator has, nevertheless, postponed the time of giving him 
possession, till a period subsequent to the legatee’s attaining twenty-one, although 
in such cases, the party having attained the age of twenty-one cannot, according 


A 


to the direct intention of the will, obtain possession, yet he has everything but — 


possession; he has the legal power of disposing of it, he may sell, charge, or assign 
it, for he has an absolute, indefeasible interest in a thing defined and certain. 
The court, therefore, has thought fit (I do not know whether satisfactorily or not), 
to say, that since the legatee has such the legal right and power over the property, 
and can deal with it as he pleases, it will not subject him to the disadvantage of 
raising money by selling or charging his interest, when the thing is his own, at 
this very moment. The court has, in such cases, ordered payment on his attaining 
twenty-one. I do not think that case is analogous to this, because there the 


property is defined and ascertained; here it is not, for the shares cannot be ascer- ° 


tained until the period for renewal has arrived, when it will become known what 
sum is necessary for that purpose. 

Besides this, I think there are other objections on the ground of uncertainty, 
which I do not think it necessary to enter into in detail, as my opinion is clear 
upon the grounds I have stated. Nevertheless, I may say that I think the uncer- 
tainty of the shares, which the children are to have, an uncertainty arising partially 
from the uncertain demand which they have upon the fund to be accumulated; 
for the purpose of renewal is such, that nobody can tell what ought to be done 
under this trust. 

On the joint ground of remoteness and uncertainty, it appears to me that this 
trust cannot be sustained; I think this bill must be dismissed, and under the 


circumstances it must be dismissed with costs. 
Bill dismissed. 


THORNBURY v. BEVILL 


[ Vick-CHANCELLoR’s Court (Knight-Bruce, V.-C.), April 30, May 2, 1842] 
[Reported 1 Y. & C.Ch. Cas. 554;,6 Jur. 407; 62 E.R. 1014] 
Specific Performance—Solicitor—Dissolution of partnership—Agreement that one 
partner should continue to practise under partnership name. 

Per Kniaut-Bruce, V.-C.: I am not prepared to say that it is fit that a 
court of equity should enforce an agreement between two solicitors that one, 
on retiring from the business, shall permit the other to carry on the business 
in his name. 

Notes. Distinguished: Aubin v. Holt (1855), 2 K. & J. 66. 

As to offer and acceptance, see 8 Hatsspury’s Laws (8rd Edn.) 69-80; as to sale 
of goodwill, see 88 Hatspury’s Laws (8rd Fdn.) 11-14, and 35 (note (u)); and for 
cases see 12 Dicest (Repl.) 64, 65. 

Case referred to: 
(1) Bunn v. Guy (1808), 4 East, 190; 1 Smith, K.B. 1; 102 E.R. 808, L.C.; 43 
Digest (Repl.) 415, 4398. 
Also referred to in argument : 
Coléman v. Upcot (1707), 2 Eq. Cas. Abr. 45, pl. 9; 5 Vin. Abr. 527, pl. 17; 22 
E.R. 39; 12 Digest (Repl.) 173, 1120. 
Palmer v. Scott (1880), Taml. 488; 1 Russ. & M. 391; 8 L.J.0O.S.Ch. 127; 48 
E.R. 194; 12 Digest (Repl.) 75, 416. 
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Kennedy v. Lee (1817), 8 Mer. 441; 836 E.R. 170, L.C.; 12 Digest (Repl.) 102, 
597. 

Candler v. Candler (1821), Jac. 225; Madd. & G. 141; 87 E.R. 834, L.C.; 48 
Digest (Repl.) 404, 4312. 

Armstrong v. Lewis (1884), 2 Cr. & M. 274; 4 Moo. & 8S. 1; 8 L.J.Ex. 3859; 149 
E.R. 768, Ex. Ch.; 12 Digest (Repl.) 301, 2319. 

Baxter v. Conolly (1820), 1 Jac. & W. 576; 37 E.R. 487; 45 Digest (Repl.) 522, 
1072. 

Bozon v. Farlow (1816), 1 Mer. 459; 85 E.R. 742; 45 Digest (Repl.) 522, 1072. 

Lingen v. Simpson (1824), 1 Sim. & St. 600; 57 E.R. 236; 44 Digest (Repl.) 26, 
158. 

Martin v. Mitchell, Martin v. Peile (1820), 2 Jac. & W. 413; 87 E.R. 685; 44 
Digest (Repl.) 50, 360. | 

Routledge v. Grant (1828), 4 Bing. 653; 3 C. & P. 267; 1 Moo. & P. 717; 6 
L.J.0.8.C.P. 166; 180 E.R. 920; 12 Digest (Repl.) 67, 368. 

Doe d. Lambourn v. Pedgriph (1880), 4 C. & P. 812, N.P.; 12 Digest (Repl.) 54, 


aaa, 
Stokes v. Moore (1786), 1 Cox, Eq. Cas. 219; 29 I1.R. 1187; 12 Digest (Repl.) 174, 
1135. 


Welford v. Beazely (1747), 3 Atk. 503; 1 Ves. Sen. 6; 1 Wils. 118; 26 E.R. 
1090, L.C.; 12 Digest (Repl.) 148, 931. 


Action by which the plaintiff sought specific performance of an alleged agree- 
ment with the defendant relating to the dissolution of their partnership. 

The plaintiff, an attorney, had carried on his business in Chancery Lane for 
some time previous to July 7, 1838, at which time, he being in ill health, an 
arrangement was entered into on his behalf with the defendant Charles Bevill, 
under which the latter was to assist him in managing the business. An agreement 
in writing, dated July 7, 1838, was accordingly drawn up and signed by the parties, 
or on their behalf, whereby it was agreed that the business should in future be 
carried on solely by the defendant, in the name and under the firm of Thornbury 
and Bevill; and that the clear profits thereof should, at the expiration of each year, 
be divided equally between the parties. In pursuance of this agreement, the defen- 
dant entered upon the sole conduct and management of the business, and continued 
to carry on the same under the firm of Thornbury and Bevill. 

Disputes having afterwards arisen between the parties, which led to an action, 
and Mrs. Thornbury, who was the sister of the defendant, having instituted pro- 
ceedings in the ecclesiastical court against the plaintiff, these matters were 
proposed to be made the subject of an agreement, of which the draft was to the 
following effect, viz.: That all further proceedings in the action should be stayed; 
the suit commenced in the Prerogative Court be discontinued; that the agreement, 
dated July 7, 1838, be delivered up to be cancelled on the terms that the partner- 
ship thereby created should be put an end to and determined, and that the business 
at 16, Chancery Lane, should belong exclusively to Mr. Bevill, who, in consideration 
thereof, agreed to allow yearly during the life of Thornbury, determinable on the 
death of Bevill, the clear sum of £60, to be paid to him by equal half-yearly 
payments, for securing which Bevill was to execute such deed as should be agreed 
upon; in which deed it should be covenanted by Bevill to pay to Mrs. Thornbury 
‘the yearly sum of £40 during the life of the said George Thornbury, determinable 
on the death of the said Charles Bevill, or as long as she shall conduct herself 
to the joint satisfaction of the said Charles Bevill and Thomas Kirk (the plaintiff’s 
solicitor), in full discharge of any claim to marital rights which she may have 
upon the said George Thornbury.’’ Then followed provisions for the apportion- 
ment between the parties of the partnership profits to July 7, 1888, and that 
Thornbury should permit and suffer Bevill to use his name and carry on the 
business under the firm of Thornbury and Bevill for such time as Bevill should 
think fit, Bevill giving to Thornbury such indemnification as should he settled 
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upon between the solicitors of the parties; and that Thornbury should enter into 
the same covenants and penalties as were contained in the agreement of July, and 
were entered into on his behalf. 


A 


This drait agreement having been drawn up by the plaintiff's solicitor, Mr. Kirk, © 


was sent to the defendant’s solicitor, Mr. Thorndike, who, having introduced 
certain alterations, returned it to Kirk with the following memorandum, signed by 
him at its foot: 


“I approve this draft, as altered on the part of Mr. Bevill; but, if objected 
to, the part relative to the annuities and business must stand over—A. S. 
Thorndike, Nov. 80, 1839.”’ 


The draft so altered was subsequently signed, as approved by Mr. Kirk, on behalf 
of the plaintiff, but, when it was so signed, did not appear in evidence, except that 
it was some time before the institution of the suit. 

On Dec. 2 the plaintiff's solicitor sent to the defendant’s solicitor two drafts, 
purporting to be fair copies of the draft which had been returned by the latter, 
but with the omission of a penalty clause, and, as alleged by the defendant, with 
some other variations. On the following day, the defendant himself having re- 
altered the copies so as to make them correspond with the original draft agreement, 
as previously approved by his solicitor, retained one, and returned the other to 
the plaintiff's solicitor, accompanied with the following letter, written by the 
defendant: *‘Dear Sir,—Myself and Thornbury. The duplicate of the enclosed has 
been signed by Mr. Thorndike, and is in my possession. Yours truly, Charles 
Bevill.’’ On Dec. 80, the plaintiff’s solicitor delivered to the defendant another fair 
copy of the draft agreement in the form in which it had been signed by Thorndike, 
for the purpose of having such fair copy signed by Thorndike, and retained for the 
plaintiff’s use as an original copy. The plaintiff’s solicitor also, on Jan. 2, 1840, 
delivered to the defendant’s solicitor a draft deed of dissolution of the partnership for 
his approval. On Jan. 11, the defendant’s solicitor wrote to the plaintiff’s solicitor 
as follows: 


‘Dear Sir,—Bevill and Thornbury. I have perused the draft deed of dissolu- 
tion of partnership, which, I conceive, is not conformable to the arrangement 
you suggested for the settling the differences between these parties. Circum- 
stances have also transpired which militate against the probability of the 
business producing a sufficient profit to enable the resident partner to pay an 

annuity of £100, so that he has come to the determination of quitting the 
business at the expiration of six months, pursuant to a notice to be hereafter 
given. I am, etc., A. S. Thorndike.”’ 


On Jan. 21, the plaintiff’s solicitor having in the interim written to the defendant’s 
solicitor, requesting to know whether it was intended to return the draft, and 
proceed to complete the arrangement, the defendant’s solicitor returned the draft 
deed and the copy of the draft agreement, accompanied by the following letter: 


“January 21, 1840. Dear Sir,—I cannot alter that part of my letter relative 

to the draft; and am still of opinion, that its contents are not consistent with - 
the arrangement we suggested for the settling the differences between these 

parties. I now return you the draft deed with the agreement sent for my 

signature, referring you to my first letter on the subject. I beg to inform you 

that Mrs. Thornbury complains of that part of the arrangement which reduces 

her income. As my client considered that he was acting in every way for her 

benefit, he now feels much annoyed at the part she has taken, and finds that 

he has no authority to execute any document relating to her.”’ 


The plaintiff now brought his bill for the specific performance of the agreement, 
either according to the terms of it, or with such variations as the court should 
think fit. The defendant, by his answer, insisted that the plaintiff, by altering 
the copy of the agreement as signed by Thorndike, had waived the benefit of it, if it 
ever had subsisted as a legal agreement; and that even if the plaintiff had at any 
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time subsequently acquiesced in the alterations made by Thorndike, he had never 
expressed his willingness to execute the agreement within a reasonable time; and, 
further, that Mrs. Thornbury’s objections rendered it impossible for him to perform 
the agreement. 

In support of the plaintiff’s case, James Fluker, clerk to the plaintiff's solicitor, 
stated generally, that the assent of the plaintiff to the agreement, as altered by the 
solicitor of the defendant, was fully notified to the defendant. The Law List 
of 1840 was also produced on behalf of the plaintiff, with the view of showing that 
the name of Thornbury was, in pursuance of the agreement, omitted from it, and 
that of Bevill only inserted in that year’s Law List. 

On the part of the defendant, his solicitor stated that no person on behalf of the 
plaintiff had ever informed him that the plaintiff agreed to the alterations made 
by the deponent in the draft agreement; and that no offer was at any time made 
by the plaintiff to sign the agreement as altered by the deponent. Thomas Morris, 
a clerk to the defendant’s solicitor, after stating that he had attested the signature 
of Thorndike to a copy agreement between the plaintiff and the defendant, which 
copy had been altered by the deponent by the orders of the defendant himself, 
stated as follows: 

‘‘After the said copy agreement had been so signed by Mr. Thorndike, I went 
by the direction of the defendant, Mr. Kirk, to know if he were prepared to 
exchange the agreements executed. The said Mr. Kirk said that he had sent 
the said agreement to Mr. Thornbury for his approval; and that when he 
received it back, the defendant should hear from him. I afterwards went 
several times to the said Mr. Kirk, but I could not obtain the said duplicate 
agreement from him.” 


The defendant’s counsel likewise produced in evidence a copy of the draft deed 
of dissolution of partnership (having previously given notice to the plaintiff to 
produce the original), in which several variations from the draft agreement appeared; 
as, that notice of the dissolution should be given in the Gazertr; that the defen- 
dant should indemnify the plaintiff against future rent, etc. Evidence was also 
given for the defendant of Mrs. Thornbury’s objections to the terms of the agree- 
ment. 


Simpkinson and Dixon for the plaintiff. 
Swanston and Whatley for the defendant. 


KNIGHT-BRUCE, Y.-C.—Having in vain recommended an amicable settlement 
of this case, and having had an opportunity of considering the pleadings and 
evidence out of court, I do not think it necessary to put the parties to the 
inconvenience of delaying my judgment. 

A draft containing the terms of the alleged agreement was undoubtedly signed 
by the defendant's solicitor. It was sent, so signed, to the plaintiff's solicitor. 
While in his possession, the plaintiff’s solicitor also signed his approval of it, but 
when he signed it, although examined as a witness in the cause, he does not 
state, except that it was signed before the institution of the suit, the bill being 
filed in 1840, a circumstance which cannot but attract attention. Nor is it sug- 
gested in the evidence that the fact of the plaintiff’s solicitor having so signed his 
approval of the draft was ever communicated to the defendant or his golicitor. 
This draft, thus sent by the defendant’s solicitor to the plaintiff’s solicitor, is, so 
far as that term can be properly applied, copied by the plaintiff’s solicitor or his 
clerk, but it was not strictly copied, for variations, by no means immaterial, were 
introduced. This copy, if it can be so called, for it is admitted to vary from 
the original, is sent on the part of the plaintiff’s solicitor to the defendant’s 
solicitor. The defendant rejects the alterations, and restores the paper to a state 
corresponding with the original draft; and, in that altered state, sends it back to 
the plaintiff’s solicitor on Dec. 3, with the following letter: [His Honour read 
the letter as before stated. ] : 
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Upon the facts which I have stated, and the whole aspect of the case, it must A 
be taken that up to this time there was no agreement between the parties, because 
both parties had not agreed to any set of terms. Up to Dec. 8, when the letter 
which I have just read was sent, the whole rested in proposal. It may be that 
if there had been an acceptance of the agreement by the plaintiff in the state in — 
which it was placed or replaced by Bevill, or on his behalf—an acceptance com- 
municated to the defendant clearly, unequivocally, and without unreasonable delay B 
—it may be that the result would have been an agreement binding on the parties. 

I do not, however, find any evidence that it was so. This was on Dec. 8. No 
step is taken by the plaintiff till Dec. 80, on which day, the draft of a deed for 
carrying the agreement into effect, was sent by the plaintiff’s solicitor to the 
defendant’s solicitor—a draft varying, as it seems to me, in more than one respect 
from the last state of the paper previously existing, to which I have already C 
alluded. [Hrs Honour then read the evidence of Morris, and proceeded as fol- 
lows:] From the evidence, therefore, it appears, that up to Dec. 80, when this 
draft was sent, nothing had passed which could bind the plaintiff to the terms of 
the paper that Thorndike had last signed; and if there were nothing more in the 
case, it might possibly be considered, that to enforce an agreement under those 
circumstances, against the defendant, would be dealing hardly with him. It D 
appears, however, that a short time afterwards, namely, Jan. 11, the following 
letter, which I must consider as repudiating the agreement, and putting an end 

to the treaty, was written by the defendant’s solicitor to the plaintift’s solicitor : 
[His Honour read the letter as before stated.] 

The first question, therefore, is whether, on Jan. 11, the conduct of the parties 
was such as to preclude the defendant Bevill from saying: ‘‘I will have nothing EK 
more to do with this arrangement; I consider it at an end.’’ I am of opinion, 
upon the evidence, that if anything had been signed on the part of Bevill which 
would have bound him, had it been acceded to, he was entitled, by the letter of 
Jan. 11, to withdraw, and that he did withdraw, from the arrangement. I think, 
therefore, that on that ground I could not enforce specific performance against him. 

If, however, this difficulty, which seems to me insurmountable, had not existed, I 
I might still have felt considerable embarrassment in decreeing specific perform- 
ance of this paper if it were an agreement or an agreement continuing in force, 
for the first provision of it is that the suit commenced in the Prerogative Court 
shall be discontinued. In that suit, Mrs. Thornbury was the plaintiff, and this 
is a contract sought to be enforced against the defendant, the object of which is, 
to compel her to do an act which she refuses to do. But that is not all. There G 
is so much obscurity in the agreement, with regard to the time during which the 
£40 per annum was to be paid to Mrs. Thornbury, as to create a further difficulty 
in the way of a decree for the plaintiff. Nor am I sure that a still further difficulty 
might not arise in enforcing the transfer of the business which this agreement 
provides for. This is not quite a case of dissolution of partnership, but something 
between a dissolution of the partnership and a purchase of the business; and not- H 
withstanding Bunn v. Guy (1), from which I do not mean to express dissent, 
decided as it was by judges of high authority, I am not prepared to say that it is 
fit that a court of equity should enforce an agreement between two solicitors, that 
one, on retiring from the business, shall permit the other to carry on the business 
in his name. Whether such an agreement be or be not within the strict policy 
of the law, it may be doubtful whether this court ought to assist it. I do not, i 
however, rest my decision on that ground. I mention it that it may not be 
thought that I see no difficulty in that part of the case. The bill must be dis- 
missed, but it is not a case for costs. 

Judgment for defendant. 
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DALLMAN v. KING 


[Court or Common Pueas (Tindal, C.J., Vaughan, Bosanquet and Coltman, JJ.), 
November 18, 1837] 

[Reported 4 Bing.N.C. 105; 8 Hodg. 288; 5 Scott, 382; 
IL 1 tod Gk. 03. 132 Eh. 720] 

Landlord and Tenant—Repair—Liability of tenant—Right of tenant to deduct 
cost from rent—Covenant to execute repairs to be approved by lessor— 
Implied term that approval not to be unreasonably withheld. 

Contract—Condition—Condition as to approval—Work to be done to satisfaction 

6 of one party—Implied term that approval not to be unreasonably withheld. 

An agreement provided that a lessee should spend £200 in repairs, which 
were to be inspected and approved by the lessor, and to be done in a substan- 
tial manner, and that the lessee should be at liberty to retain that sum out 
of the first year’s rent. The lessee spent £200 on the repairs, which were done 
in a substantial manner, but he did not obtain the lessor’s approval, and he 

D deducted the sum from the first year’s rent. 

Held: the lessor’s approval was not a condition precedent to the lessee’s 
deducting the £200 from the rent; even if the obtaining of such approval was 
considered as a condition precedent it had been substantially performed, since 
it could never have been intended that the lessor should be allowed capriciously 
to withhold his approval; and, therefore, the lessee was entitled to deduct the 

Money spent from the first year’s rent. 


Notes. Approved: Stadhard vy. Lee (1863), 3 B. & S. 364. Distinguished: 
Diggle v. Ogston Motor Co. (1915), 84 L.J.K.B. 2165. Referred to: Braunstein v. 
Accidental Death Insurance Co. (1861), 1 B. & 8. 782; Tredegar v. Harwood, 
[1928] All E.R.Rep. 11. 

As to conditional obligations, see 8 Hatspury’s Laws (8rd Edn.) 194-200; as to 

I liability to repair to another's satisfaction, see 28 Hausspury’s Laws (8rd Edn.) 584; 
as to deductions from rent, see ibid. 547-548, and 12 Hanspury’s Laws (8rd Edn.) 
124; and for cases see 12 Dicrst (Repl.) 466-468; 31 Diaestr (Repl.) 269, 270. 


Case referred to: 
(1) Morgan v. Birnie (1833), 9 Bing. 672; 8 Moo. & 8. 76; 181 E.R. 766; 7 Digest 
G (Repl.) 359, 90. 
Also referred to in argument : 
Hotham v. East India Co. (1787), 1 Term Rep. 638; 99 E.R. 1295; 12 Digest 
(Repl.) 489, 3672. 
Fothergill v. Walton (1818), 8 Taunt. 576; 2 Moore, C.P. 680; 129 E.R. 508; 
12 Digest (Repl.) 478, 3529. : 
H = Storer v. Gordon (1814), 3 M. & 8. 308; 105 E.R. 627; 12 Digest (Repl.) 562, 
4266. 
Ritchie v. Atkinson (1808), 10 Hast, 295; 108 E.R. 787; 12 Digest (Repl.) 4738, 
3528. 
Stavers v. Curling (1836), 8 Bing.N.C. 855; 2 Hodg. 237; 8 Scott, 740; 6 L.J.C.P. 
41; 182 E.R. 447. 
I 


Rule Nisi obtained by the defendant to set aside the verdict and enter a nonsuit 
in an action on the case for an excessive distress. 

At the trial, before Vaucuan, J., it appeared that the plaintiff had taken the 
premises of the defendant, the trustee of a charity, by an agreement dated Aug. 29, 
1885, at the clear yearly rent of £250, payable quarterly, at the four usual days 
of payment in the year, the first payment to become due and payable on Dec. 25 
then next ensuing. The agreement so far as is material was as follows: 


“And the said Thomas Dallman doth hereby promise and agree to spend out 
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of his own proper moneys within one year from the date hereof, the sum of A 
£200 at the least, in erecting and building a kitchen to the said messuage, with 
necessary fittings; and also in altering the large room, one pair storey, into 

two or more rooms, or in such other repairs as may be necessary to make the 
same fit for habitation; such erection and alterations or repairs to be inspected 

and approved of by the said William King, and to be done in a substantial 
manner. And it is agreed that the said Thomas Dallman shall be allowed the B 
sum of £200 towards such erection and alterations or repairs, and shall be at 
liberty to retain the same out of the first year’s rent of the said premises. And 

the said Thomas Dallman doth hereby further promise and agree to pay to the 

said W. King, or to the trustees, for the time being, of the said charity, the 

said yearly rent of £250 at the times and in manner aforesaid.”’ 


In September, 1836, a year’s rent being in arrear, and the plaintiff offering to pay C 
only £50, the defendant, allowing £115 17s. for work done by the plaintiff, made 
a distress for £134 3s. 

The work for which the plaintiff was to be allowed £200, had not been approved of 
by the defendant; but the jury finding that £200 had been laid out, according to the 
terms of the agreement, and that the work had been done in a substantial manner, 
gave a verdict for the plaintiff. The defendant, pursuant to leave reserved, D 
obtained a rule nisi to set the verdict aside, and enter a nonsuit. 


Serjeant Wilde and Bayley for the plaintiff, showed cause against the rule. 
Serjeant Talfourd for the defendant, supported the rule. 


TINDAL, C.J.—The first question is whether the approval by the defendant of 
the repairs which were to be done by the plaintiff, was a condition precedent to his 
deducting the amount from the rent to be paid to the defendant. In point of form, 
it seems to me that this is not necessarily a condition precedent. It is not in form 
a condition precedent, unless some words at the end can be deemed to have such 
import in law. The words used are that Thomas Dallman shall lay out £200 in 
certain erections and alterations, 


‘‘such erections and alterations or repairs to be inspected and approved of by 
the said W. King, and to be done in a substantial manner.”’ 


This is a separate clause from, 


“it is agreed that the said Thomas Dallman shall be allowed the sum of 
£200 towards such erections and alterations, or repairs, and shall be at liberty 
to retain the same out of the first year’s rent of the said premises.’’ G 


Unless, therefore, the word ‘‘such’’ includes both the quality of the repairs, and 
the right of the lessor to decide on their sufficiency by his approval, this is not a 
condition precedent; it does not go to the whole of the consideration; for if the 
tenant had done all but the minutest fraction, the argument for the defendant. 
would still hold that the refusal of his approval would disentitle the plaintiff 7 
to make any deduction, although it is apparent that such could never have been 
the intention of the parties. 

Admitting this clause of the agreement to constitute a condition precedent, the 
next question is whether the condition has been substantially performed. The 
stipulation consists of two parts: First, that the work should be done in a sub- 
stantial manner; secondly, that it should be done to the satisfaction of the lessor. I 
The gist of the agreement is that the work should be done in a substantial manner; 
the approval of the lessor was added for the purpose of enabling him to ascertain 
that the work had been done. It never could have been intended that he should 
be allowed capriciously to withhold his approval. That would have been a condition 
which would go to the destruction of the thing granted, and if so, according to the 
well-known rule, the thing granted would pass discharged of the condition. The 
jury find that £200 has been laid out, according to the terms of the agreement; 
that is, in substance and effect, according to the intention of the parties. Under 
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such circumstances, it would be giving greater effect to the clause for the lessor’s 
approval than could ever have been intended by the parties, if we held that no 
deduction should be made for the repairs till such approval had been formally 
signified. 

The case is clearly distinguished from Morgan v. Birnie (1). The great object of 
the defendant in that case, was, not to be liable for the expense of additions and 
alterations in the execution of a building contract, without the certificate of a 
third person, a surveyor, who is expressly called the arbitrator between the parties. 
The certificate of the arbitrator was there a clear condition precedent to the liability 
of the defendant: it is doubtful whether there is any condition precedent here, but 
if there is, it has been substantially performed. 


VAUGHAN, J.—I am of the same opinion. In modern times the doctrine of 
conditions precedent has been considerably relaxed, and there is no disposition in 
the courts to consider stipulations in that light, unless the terms of the contract 
clearly require it. Looking at the intention of these parties, as it is to be collected 
from the instrument before us, I cannot put the construction on the word “‘such”’ 
which the defendant requires. The plaintiff is to lay out £200 in 





‘“‘erecting and building a kitchen to the said messuage, with necessary fittings ; 
and also in altering the large room, one pair storey, into two or more rooms, 
or in such other repairs as may be necessary to make the same fit for habita- 
tion.”’ 


There the sentence stops, after showing the precise objects of the contemplated 
expenditure. Therefore, by such repairs, I conceive the parties meant repairs of the 
description specified. The sentences which specify the repairs, and stipulate for 
the landlord’s approval, are entirely distinct, and admit of the construction that 
this is not a condition precedent. If we were to hold that it was, the defendant 
might capriciously deprive the plaintiff of any remedy. I think it is not a condition 
precedent, and the defendant by giving credit for £115, may be said himself to 
have put that construction on the agreement. 

If, however, it could be considered as a condition precedent, it has, at all events, 
been substantially complied with. 


BOSANQUET, J.—The case depends on the construction which is to be put 
on the agreement between the parties. The court cannot take into its considera- 
tion that the defendant was not contracting for his own benefit. 

It appears that the plaintiff having entered on the premises as tenant, agreed 
to lay out £200 in a certain way, viz. : 


‘in erecting and building a kitchen to the said messuage, with necessary fit- 
tings; and also in altering the large room, one pair storey, into two or more 
rooms, or in such other repairs as might be necessary to make the same fit for 
habitation’’; 


and the jury find that this undertaking has been performed. The instrument then 
goes on: 


‘such erections and alterations or repairs to be inspected or approved of by the 
said William King, and to be done in a substantial manner.”’ 


If this sentence had commenced with, “‘It is further agreed, that the defendant 
shall be at liberty to inspect and approve, etc.,’’ it could hardly have been con- 
sidered otherwise than as a separate and independent agreement; and, as it stands, 
the sentence does not necessarily import a condition precedent. Then we come to 
the clause, 


‘‘that the said William Dallman shall be allowed the sum of £200 towards such 
erections and alterations or repairs, and shall be at liberty to retain the same 
out of the first year’s rent of the said premises. ’’ 
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What are such erections and repairs? Such as are done for the improvement of the 
house. It is contended that they must mean such as have been approved of by 
the defendant, but that construction would set up a condition piece repugnant 
to the main object of the agreement, and, therefore, void. 

The question in Morgan v. Birnie (1) was altogether different. There, the 
defendant was to pay for building, upon receiving an architect's certificate that the 
work was done to his satisfaction. The architect checked the builder’s charges, and 
sent them to the defendant. It was held that that did not amount to such a 
certificate of satisfaction as to enable the builder to sue the defendant, although 
the defendant had not objected to pay on the ground that no sufficient certificate 
had been rendered: and Tinpat, C.J., said, he was of opinion that the production 
of a certificate from the architect was a condition precedent to the bringing that 
action. The surveyor, it is true, was the surveyor of the defendant, but he had 
been approved of as an arbitrator between both parties; and it was distinctly 
stipulated that no money should be paid till his certificate had been obtained. That 
is altogether different from the present case, in which I think there is nothing to 
prevent the plaintiff from deducting the sum which the jury find he has sub- 
stantially expended. 


COLTMAN, J.—The question is whether the approval of the defendant was a 
condition precedent to the plaintiff's deducting from the rent the £200 he had 
substantially expended. It might be some inconvenience to the defendant that 
this should be held not a condition precedent, because he might be called on to 
allow sums not fairly expended; though for that he would have a remedy, by 
suing for breach of the plaintiff’s undertaking; but it would be more inconvenient 
to the plaintiff, after he had laid out the whole or the greater part of the money, 
for us to hold the defendant’s approval a condition precedent to his being re- 
imbursed. We should not hold it a condition precedent, without the strongest 
reasons for doing so. I think it is not a condition precedent. The case is clearly 
distinguishable from Morgan v. Birnie (1), and turns on the construction to be 
put on the words : 


‘‘such erections, alterations, or repairs to be inspected and approved of by the 
said William King, and to be done in a substantial manner.”’ 


If we were to adopt the defendant’s construction, he might capriciously withhold 
his approval, and deprive the plaintiff of the money due. But the agreement is in 
effect a contract that the repairs should be substantially done; and that the defen- 
dant should have the means of ascertaining the fact. The jury having found that 
the repairs were substantially done, this rule must be discharged. 


Rule discharged. 


B 
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Re COURTNEY. Ex parte POLLARD 


[Lorp CHanceLLor’s Court (Lord Cottenham, L.C.), August 8, November 6, 1889, 
January 20, 1840] 


[Reported 4 Deac. 27; Mont. & Ch. 239] 


Conflict of Laws—Land—Jurisdiction of English court over foreign land—Mort- 
gage—Lien not recognised by law of place where land situate—Hnforcement 
of lien against trustee in bankruptcy of mortgagor. 

Partners carried on business in England and Scotland, and owned as part 
of the partnership property certain land in Scotland. By a memorandum made 
in England and accompanied by the deposit of the title deeds to the land the 
partners purported to grant a lien on the land to a creditor who was thereby 
induced to continue to give them credit. Subsequently, the partners became 
bankrupt. By the law of Scotland, no lien or equitable mortgage was created 
by the memorandum and deposit. On a claim by the creditor to enforce the 
hen against the assignees in bankruptcy of the partners, 

Held: although, according to the law of Scotland, the deposit did not operate 
in rem, this did not prevent the agreement being enforced by proceedings in 
personam in the English courts; in cases where there was an impediment 
according to the law of the place where the land was situate which did not 
permit or did not enable the defendant to do what the English court might 
decree it would be useless and unjust to direct him to do the act, but where, as 
in this case, there was no such impediment, the English courts, in exercise of 
their jurisdiction over contracts made here, or in administering equities between 
parties residing here, acted upon their own rules, and were not influenced by 
any consideration of what the effect of such contracts might be in the country 
where the lands were situate, or of the manner in which the courts of that 
country might deal with such equities; therefore, the creditor was entitled to 
enforce his hen against the assignees, who were bound by all the equities which 
affected the bankrupts. 


Notes. [xplained: Re Richardson, Ex parte Richardson (1889), 3 Deac. 496. 
Distinguished: Waterhouse v. Stansfield (1851), 9 Hare, 234. Explained: Norton 
v. Florence Land and Public Works Co, (1877), 88 L.'T. 877. Distinguished: Re 
Hart, Ex parte Fletcher (1878), 26 W.R. 848. Considered: Duder v. Amsterdamsch 
Trustees Kantoor, [1902] 2 Ch. 182; Bank of Africa v. Cohen, [1909] 2 Ch. 129. 
Referred to: Re Hawthorne, Graham v. Massey (1883), 23 Ch.D. 743; British 
South Africa Co. v. De Beers Consolidated Mines, [1910] 2 Ch. 502; Brown v. 
Gregson, [1920] All E.R.Rep. 730; Re Anchor Line (Henderson Bros.), Ltd., [1987 ] 
2 All E.R. 828. 

As to jurisdiction regarding immovables, see 7 Hauspury’s Laws (3rd Edn.) 
30-38; as to assignment of immovables, see ibid. 88-42; and for cases see 11 Digest 
(Repl.) 875-878. 

Cases referred to: 
(1) Penn v. Lord Baltimore (1750), 1 Ves. Sen. 444; 27 E.R. 1182, L,.G:s. Oy 
Digest (Repl.) 877, 407. 
(2) Lord Cranstown v. Johnston (1796), 38 Ves. 170; 80 E.R. 952; 11 Digest 
(Repl.) 3872, 380. 
(3) Scott v. Nesbitt (1808), 14 Ves. 438; 83 H.R. 589, L.C.; 82 Digest (Repl.) 
8038, 455. 
Also referred to in argument: 

Mitford v. Mitford (1803), 9 Ves. 87; 32 E.R. 534; 5 Digest (Repl.) 683, 6020. 

Saunders v. Leslie (1814), 2 Ball & B. 509; 5 Digest (Repl.) 687, *2872. 

Chapman v. Tanner (1684), 1 Vern. 266; 23 E.R. 461; 4 Digest (Repl.) 397, 3572 

Grant v. Mills (1818), 2 Ves. & B. 306; 35 E.R. 885; 5 Digest (Repl.) 998, 8059. 2 
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Bushby v. Munday (1821), 5 Madd. 297; 56 E.R. 908; 11 Digest (Repl.) 547, A 
1548. 

De La Vega v. Vianna (1830), 1 B. & Ad. 284; 8 L.J.0.S.K.B. 888; 109 E.R. 792; 
11 Digest (Repl.) 536, 1463. 


Appeal by George Pollard from a decision of the Court of Review (2 Deac. 367) 
on a Special Case. 

Thomas Courtney the elder and George Courtney (bankrupts), together with B 
Thomas Courtney the younger, for many years carried on business in partnership 
together in London, and at Kirkcaldy in Scotland, as clothiers. A piece of land 
at Kirkcaldy was purchased, in the name of Thomas Courtney the younger with the 
moneys of the partnership and for partnership purposes; and the conveyance was 
made to Thomas Courtney the younger, who resided and conducted the business of 
the partnership in Scotland. Such conveyance was dated Mar. 9, 1815; and the C 
land was duly given and declared to Thomas Courtney the younger, on Oct. 10, 
1815, by an instrument of seisin, in his favour which was duly recorded pursuant 
to Act of Parliament. The business of the partnership was carried on upon the 
said premises, until the death of Thomas Courtney the younger, which took place 
in 1817; and from that time the above-named bankrupts continued to the time 
of the bankruptcy to hold and occupy the same premises, as part of their partner- 
ship property, and carried on their business there. 

The bankrupts, after the death of Thomas Courtney the younger, and before 
their own bankruptcy, that is to say, on or about Mar. 18, 1832, being then 
largely indebted to the appellant, in order to induce him to give further credit, 
delivered to and deposited with the appellant the said instrument called a disposi- 
tion or assignment, bearing date Mar. 9, 1815, and the said instrument of seisin 
dated Oct. 10, 1815, being the title deeds of the said piece of land; and also a certain 
memorandum in writing, signed by them, in the words and figures following : 

*“London, Mar. 13, 1832. 
‘‘Mr. George Pollard, trading under the firm of John Pollard & Co. 
Veil, - 
‘We, the undersigned Thomas Courtney and George Courtney, do herewith I 

deposit in your hands a certain disposition or assignment, dated Mar. 9, 1815, 

together with a certain instrument of seisin, dated Oct. 10, 1815, whereby 

certain lands are vested in Thomas Courtney junior, deceased; but inasmuch 

as the said property was purchased out of the partnership funds, and for part- 

nership purposes, and we, the undersigned, having since become the legal and re 

only owners of the said property, do hereby give you a lien thereon for general 
balance of all or any moneys that now are, or may hereafter become, due to 

you from us, to the extent of £2,000; and we agree that you shall stand in the 

nature of equitable mortgagee thereof; and on demand, we further agree to 

make, do, and perfect all such acts for the better securing to you of any such 
moneys as aforesaid. HH 
We are, Sir, 
Thomas Courtney, ~ 
George Courtney.”’ 
The appellant, relying upon the security of the hereditaments so charged to him as 
aforesaid, continued to give credit to the bankrupts to the time of their bank- 
ruptey, which took place on Dec. 20, 1832; at which time the appellant was a [ 
creditor for the sum of £1,927 4s. 6d.; and in respect of that sum the appellant 
considered himself, and claimed to be, an equitable mortgagee of the said heredita- 
ments. Thomas Courtney, the younger, having died, the hereditaments in question 
devolved on the above-named bankrupt George Courtney as his heir. 

The appellant preferred his petition in this matter to the judges of the Court 
of Review, setting forth the matters above stated, and further that under such 
circumstances he was advised, that inasmuch as the hereditaments in question 
legally descended unto the said George Courtney, as the heir-at-law of the said 


E>) 
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Thomas Courtney deceased, subject to the equities aforesaid in favour of the 
partnership firm, the same hereditaments were well and effectually mortgaged in 
equity to the appellant by the aforesaid memorandum of deposit; and the appellant 
claimed that the property might be sold to realise such equitable mortgage, and 
other consequential relief. The petition came on to be heard before the judges 
of the Court of Review, when the court found that by the law of Scotland no lien, 
or equitable mortgage, on the estate in question, was created by the deposit of 
the title deeds and the written memorandum in the petition mentioned; and 
expressed its opinion, that on that account the court could not make the order 
prayed for, and on July, 18, 1837, the court dismissed the said petition. Pollard 
appealed to the Lord Chancellor. 


Swanston and Anderdon for the appellant. 
J. Russell and Bethell for the respondents. 


Cur. adv. vult. 


Jan. 20, 1840. LORD COTTENHAM, L.C., delivered the following judgment.— 
The short result of the facts of this case, as stated in the Special Case (by which 
I am bound), is that the bankrupts were absolutely entitled, as part of their part- 
nership property, to some land in Scotland, the legal title being in George Courtney, 
one of the bankrupts; that the firm, being indebted to the petitioner George Pollard, 
in order to induce him to give them further credit, deposited with him the disposi- 
tion and instrument of seisin, being the title deeds of such land, and signed and 
gave to him a memorandum in writing, dated Mar. 13, 1832, declaring that they 
thereby gave to Pollard a lien upon the land for the general balance of all or any 
moneys that then were, or might thereafter become, due to him from them to the 
extent of £2,000; and they agreed that he should stand in the nature of an 
equitable mortgagee thereof; and, on demand, they further agreed to make, do, 
and perfect all such acts for the better securing to him of any such moneys as 
aforesaid: that Pollard, relying upon the security of the hereditaments so charged 
to him as aforesaid, continued to give credit to the bankrupts to the time of their 
bankruptey, which took place on Dec. 20, 1832, at which time he was a creditor 
for the sum of £1,927 4s. 6d. The only other fact stated in the Special Case, 
material to the present question, is, that by the law of Scotland no lien or equitable 
mortgage on the estate in question was created by the deposit of the title deeds, 
or by the written memorandum. 

The question is whether Pollard is, under these circumstances, entitled to have 
his debt paid out of that part of the estate of the bankrupts, which consists of their 
property in Scotland, in preference to their general creditors; or, in other words, 
the assignees being liable to all the equities to which the bankrupt was subject, 
whether such a deposit and agreement, made and entered into in this country, 
gave to the creditor such a right as against his debtor, as will entitle him to have 
the agreement performed, and the debt paid out of the property in Scotland, the. 
subject of such deposit and agreement. By the statement in the Special Case 
of the law of Scotland, which, sitting here, I must consider as a fact, I am bound, 
but so far only as the statement goes; and that does not find anything contrary 
to the well-known rule, that obligations to convey, perfected secundum legem 
domicilii, are binding in Scotland; but that by the law of Scotland, no lien or 
equitable mortgage was created by the deposit and agreement; by which must be 
understood, that the law of Scotland does not permit such deposit and agreement 
to operate in rem, and not that they may not give a title to relief in personam. 
It is true, that in this country contracts for sale, or (whether express or implied) 
for charging lands, are in certain cases made by the courts of equity to operate 
in rem; but, in contracts respecting lands in countries not within the jurisdiction 
of these courts, they can only be enforced by proceedings in personam, which 
courts of equity here are constantly in the habit of doing; not thereby in any 
respect interfering with the lex loci rei site. If, indeed, the law of the countrv 
where the land is situate should not permit, or not enable, the defendant to do 
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what the court here might think it right to decree, it would be useless and unjust 
to direct him to do the act; but when there is no such impediment, the courts 
of this country, in the exercise of their jurisdiction over contracts made here, or 


in administering equities between parties residing here, act upon their own rules, | 


and are not influenced by any consideration of what the effect of such contracts 
might be in the country where the lands are situate, or of the manner in which the 
courts of such countries might deal with such equities. The observations of Lorp 
Harpwicke in Penn v. Lord Baltimore (1) are founded upon this distinction. In 
Lord Cranstown v. Johnston (2), Lorp ALVANLEY, upon principles of equity familiar 
in this country, set aside a sale in the Island of St. Christopher, by the laws of 
which country the sale was perfectly good, no such principles of equity being 
recognized by the courts there, saying (8 Ves. at pp. 182, 183): 


‘With regard to any contract made, or equity, between persons in this country 
respecting lands in a foreign country, particularly in the British dominions, 
this court will hold the same jurisdiction, as if they were situated in England.”’ 


In Scott v. Nesbitt (8) Lorp ELpon—in the face of the master’s report, finding 
that there was no law or usage in Jamaica for a lien by a consignee, in respect 
of supplies furnished to the estate—directed consignees to be allowed such expendi- 
ture in their account with encumbrancers. Bills for specific performance of con- 
tracts for the sale of lands, or respecting mortgages of estates, in the colonies, and 
elsewhere out of the jurisdiction of this court, are of familiar occurrence. 

Why then, consistently with these principles and these authorities, should the 
fact, that by the law of Scotland no lien or equitable mortgage was created by the 
deposit and memorandum in this case, prevent the courts of this country from 
giving such effect to the transactions between the parties, as it would have given 
if the land had been in England? If the contract had been to sell the lands, a 
specific performance would have been decreed; and why is all relief to be refused, 
because the contract is to sell, subject to a condition of redemption? The sub- 
stance of the agreement is to charge the debt upon the estate, and to do and perfect 
all such acts as may be necessary for the purpose; and if the court would decree 
specific performance of this contract, and the completion of the security according 
to the forms of law in Scotland, it will equally give effect to this equity, by ordering 
the assignees to pay out of the proceeds of the estate (which being part of the 
bankrupt’s estate must be sold) what is found to be the amount of the debt so 
agreed to be charged upon it; which is what the creditor asks. The Special Case 
finds that the deeds were deposited and the agreement signed by the bankrupts, in 
order to induce the creditor to give them further credit; and that he, relying upon 
the security of the hereditaments so charged to him, continued to give credit to the 
bankrupts to the time of their bankruptcy. The transaction is in no respect im- 
peached; and there is no competition with any person having obtained a title under 


the law of Scotland. The only parties resisting the creditor’s claim are the 


assignees, who are bound by all the equities which affected the bankrupts. To 
deny to the creditor the benefit of this security, would be an injustice, which, if 
unavoidable, would be much to be regretted. In giving effect to it, I act upon 
the well-known rules of equity in this country, and do not violate, or interfere 
with, any law or rule of property in Scotland; as I only order that to be done, 
which the parties may by that law lawfully perform. 
I reverse the judgment of the Court of Review, and give to the creditor payment 
of his debt out of the proceeds of the estate. 
Appeal allowed. 


A 
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SPECK v. PHILLIPS 


[Courr or Excunquer (Lord Abinger, C.B., Alderson, Gurney and Maule, BB.), 
June 11, 1839] 


[Reported 5 M. & W. 279; 7 Dowl. 470; 8 L.J.Ex. 277; 3 J.P. 421; 
151 E.R. 119] 


Damages—Mitigation—Evidence—Facts which would be a defence to the action 
—Admission of plaintiff's right to recover—Amount of damages only matter 
in dispute. , 

Master and Servant—Wrongful dismissal—Damages—Mitigation—Amount of 
damages only matter in dispute—Hvidence of servant's misconduct justifying 
dismissal. 

Where a defendant admits the plaintiff's right to recover and the amount of 
damages is the only matter in dispute he cannot, in order to mitigate damages, 
give evidence of facts which would have constituted a defence to the action 
if he had denied liability. 

In an action for wrongfully discharging the plaintiff from the defendant’s 
service the defendant pleaded only payment of a sum into court. 

Held: the defendant could not prove in mitigation of damages that he dis- 
charged the plaintiff for misconduct. 


Notes. R.S.C. (Revision 1962) Ord. 82, r. 7, restricts evidence in mitigation 
of damages in defamation actions. 

Referred to: Hobbs v. C. T. Tinling ¢ Co., Ltd., Hobbs v. Nottingham Journal, 
[1929] All E.R.Rep. 33. 

As to mitigation of damages in contract, see 11 Hatssury’s Laws (8rd Edn.) 289 
et seq.; and for cases see 17 Digest (Repl.) 107 et seq. As to restriction on 
mitigation in actions of libel, see 24 Hatsspury’s Laws (8rd Edn.) 106; and for 
cases see 82 Dicest (Repl.) 200. As to dismissal of servant without notice for 
misconduct, see 25 Hausspury’s Laws (3rd Edn.) 485; and for cases see 84 Diarest 


(Repl.) 88. 


Rule Nisi obtained by the defendant for a new trial on the ground of the 
rejection of evidence in mitigation of damages in an action against the defen- 
dant for wrongfully dismissing the plaintiff before the expiration of his service. 

The plaintiff alleged that the defendant had promised to employ him in con- 

sideration of his serving for one year at a certain salary. The defendant pleaded 
payment into court of £5 5s. and that the plaintiff had not sustained damage to a 
greater amount. ‘This the plaintiff denied. 
' At the trial before Lorp Axincer, C.B., at the Middlesex Sittings in Michaelmas 
Term, the plaintiff having proved that he was discharged during the year, and 
without any notice, the defendant’s counsel tendered evidence to show that the 
defendant had discharged the plaintiff on a Saturday evening on the ground of 
drunkenness, and that on the Monday following he refused to return to his service. 
The plaintiff's counsel objected to this evidence, contending that the defendant 
could not prove, even in mitigation of damages, facts which might have been 
pleaded in bar to the action; and the learned judge being of that opinion, rejected 
the evidence, and the plaintiff had a verdict. Subsequently the defendant obtained 
a rule nisi for a new trial, on the ground that this evidence ought to have been 
received. 


Erle and Thomas for the plaintiff, showed cause against the rule. 
Platt and Humfrey for the defendant, supported the rule. 


LORD ABINGER, C.B.—It is a principle as old as my recollection of West- 
minster Hall that matter of justification cannot be given in evidence in an action 


in order to mitigate the damages. In an action of assault against the sheriff, if he 
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pleads not guilty only, he cannot give evidence of his writ in mitigation of damages. A 
The case of payment was the only exception to the rule. This evidence, although 
tendered in mitigation of damages, was clearly intended to show that the plaintiff 
was not discharged except for drunkenness; and that would have been a justifiable 
ground of discharge. I did not refuse to receive any evidence that the defendant 
himself afterwards offered to employ him; it is clear that would have been admis- 
sible in mitigation of damages: but I thought that the proposed evidence, as it was B 
put, amounted to a justification and was therefore not admissible. In an action 

of assault, could the defendant prove, in mitigation of damages, under not guilty, 
that he committed the assault under fear of his life? If the plaintiff had had 
notice of this defence by a plea of justification, he might have had a dozen witnesses 

to disprove the drunkenness. It would be most unjust, therefore, to admit it. 


ALDERSON, B.—I am also of opinion that there is no ground for a new trial. 
The question is whether it is competent to the defendant, in mitigation of damages, 
to give evidence to contradict a fact admitted on the record.* If it were, the 
grossest injustice might be done; because the other party does not of course come 
prepared to prove the fact so admitted. That was the ground on which the new 
rule was made as to pleading payments in reduction of damages: otherwise, if the D 
defendant had a case of false or sham payment, he had only to plead the general 
issue, and losing the costs of that issue, if the sum in dispute were of sufficient 
amount to induce him to do so, he might succeed by his evidence of payment in 
reducing the claim to nominal damages. But here the defendant seeks to go a step 
further. The proof of payment contradicts no fact averred in the declaration; but 
here he is seeking to give evidence to contradict a fact specifically averred in the E 
declaration, and admitted by the plea. That which the plaintiff has lost by his 
dismissal is precisely the same, whether lost by one cause or the other: if by a 
justifiable cause, he is entitled to no damages; if by an unjustifiable cause, how can 
the defendant show that what he has lost is of less value to him? The thing lost 
is the same—it is the value of his opportunity of being employed if he conducts 
himself properly. An offer to employ him afterwards by a third party might well EF 
be given in evidence in mitigation of damages; so also an offer by the defendant 
himself; and that he loses such situation by his own misconduct and folly; because 
thereby he increases the damage necessarily produced by the wrong of the other 


party. 





GURNEY, B.—I am of the same opinion. It is clear the evidence was offered 
to show that there was no lawful discharge of the plaintiff; and I think it was not G 
competent to the defendant to do so on this record. 


MAULE, B.—I am of the same opinion. No question was made that the plaintiff 
was wrongfully discharged, and I think it was not competent to the defendant 
to give evidence to negative that which is admitted by the plea. If it were, the | 
consequence would follow, that no defendant would ever plead specially; he would H 
pay a shilling into court, and set up as many defences as he pleased, and, succeeding 
on any one of them, would get a verdict and his costs. This would be setting 
aside not only the new rules, but all the old rules which require special pleading in 
actions of this nature. I think, therefore, that the evidence was properly rejected, 
and the rule must be discharged. 

Rule discharged. I 


C 


D 
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LANPHIER AND WIFE v. PHIPOS 


[Court or Common Puras (Tindal, C.J., and others), Hilary Term, 1838] 
[Reported 8 C. & P. 475] 


Medical Practitioner—Duty to patient—Fair, reasonable and competent degree 
of skill. 
Solicitor—Duty to client—Exercise of reasonable degree of care and skull. 

Every person who enters a learned profession undertakes to bring to the 
exercise of it a reasonable degree of care and skill. 

An attorney does not undertake at all events to gain the cause. 

A surgeon does not undertake to perform a cure nor to use the highest 
possible degree of skill as there may be persons of higher education and greater 
advantages than himself, but he undertakes to bring a fair, reasonable and 
competent degree of skill. In an action for negligence against a surgeon by 
a patient the question for the jury is whether or not the injury complained of 
must be referred to the want of a proper degree of skill and care in defendant. 


Notes. Referred to: Steljes v. Ingram (1908), 19 T.L.R. 584. 

As to the duties owed to a patient by a medical practitioner and his liability for 
negligence, see 26 Hatspury’s Laws (8rd Edn.) 17, and as to negligence and the 
standard of care required in the exercise of a profession of special skill, see 28 
Hausspury’s Laws (ard Edn.) 19; and for cases see 33 Dicrest (Repl.) 526. As to 
the liability for negligence of a solicitor, see 836 Hatspury’s Laws (8rd Kidn.) 99 et 


i seq.; and for cases see 43 Dicest (Repl.) 97 et seq. 


Action by the plaintiffs, husband and wife, for damages for negligence against 
the defendant, a surgeon and apothecary. 

The plaintiffs alleged that the husband had employed the defendant to attend 
his wife who had injured her right hand and wrist and that the defendant had 
conducted himself in so careless, negligent and unskilful a manner that her hand 
became withered and was likely to become wholly useless. The defendant denied 
lability. The point concerned the degree of skill or knowledge required in the 
case of a professional man. 

On the part of the plaintiffs, a lady named Jones was called as a witness, and 
stated how the injury to the right hand and wrist of the female plaintiff happened 
in September, 1835, and that as soon as she got home, the defendant was sent 
for, and came in about a quarter of an hour; the witness told him she thought 
that the wrist was injured, and he said, he thought that the small bone of the arm 
was broken. He took hold of her hand, and was still of opinion that the injury 
was not in the wrist but in the arm, and put splints on, and bound it from below 
the elbow to the wrist, leaving the hand hanging down. Before he came, the arm 
was put into warm water, but still it swelled and puffed up a good deal; the swelling 
gradually increased, and vinegar was applied by the defendant's direction, and he 
expressed his opinion that it was doing very well. The witness drew his attention 
to the increase of swelling and inflammation, and he removed the splints and 
examined the arm, and then, and whenever she spoke to him on the subject, he 
was of opinion that it was going on very well; the splints were kept on for about 
seven weeks. ‘he inflammation spread to the shoulder, and the husband was 
alarmed and complained, and the defendant then sent some kind of oil to bathe it. 
The witness then told him, that if it was hers she would not be satisfied with the 
way in which it was going on; but he still said, he thought it was going on very 
well. When the defendant had attended about seven weeks, another surgeon, 
named Vandenburgh, was called in, and the defendant left. Mr. Vandenburgh 
sent some lotion, which in a few days reduced the swelling and inflammation; he 
also put on longer splints, which supported the hand, but, notwithstanding, the 
plaintiff had so far lost the use of her hand that she could not use a knife or fork, 
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or dress or undress herself with it. It appeared that Mr. Vandenburgh had since 
died, but his son was called as a witness, and stated, that his father attended 
the female plaintiff from Nov. 12 to Dec. 22, 1835, and again for a short time about 
the beginning of January, 1836. He confirmed the statement of the first witness 
as to the effect produced by his father’s applications, and added, that in his judg- 
ment the stiffening of the hand proceeded from the splints not having been properly 
placed; that he examined the arm as soon as the inflammation had subsided, and 
found that there was a fracture of the small bone of the arm, and a partial dis- 
location of the third bone of the palm of the hand. Mr. Callaway, of Guy’s, and 
Mr. Tyrrell, of St. Thomas’s Hospitals, were also called on the part of the plain- 
tiffs, and both expressed their opinion that the defendant’s treatment of the case 
was injudicious, particularly in suffering the hand to hang down, and in not making 
sufficient efforts, by lotions and other means, to reduce and keep down the inflam- 
mation. 

On the part of the defendant, Mr. Luke, of the London Hospital (who, together 
with Mr. Vandenburgh, examined the injury in June, 1887, under a judge’s order), 
was examined as a witness, and gave it as his opinion that there had not been any 
mismanagement on the part of the defendant, and added that Mr. Vandenburgh was 
of the same opinion, and told the male plaintiff so immediately after that examina- 
tion. Three other surgeons, after hearing Mr. Luke’s evidence of what he dis- 
covered and ascertained on the examination, expressed it as their opinion that the 
defendant was not at all to blame. 


Serjeant Wilde and Ryland for the plaintiffs. 
Kelly and W. H. Watson for the defendant. 


TINDAL, C.J., in summing-up to the jury, said: What you will have to say is 
whether you are satisfied that the injury sustained is attributable to the want of 
a reasonable and proper degree of care and skill in the defendant’s treatment. 
Every person who enters into a learned profession undertakes to bring to the 
exercise of it a reasonable degree of care and skill. He does not undertake, if he 
is an attorney, that at all events you shall gain your case, and a surgeon does not 
undertake that he will perform a cure, nor does he undertake to use the highest 
possible degree of skill. There may be persons who have higher education and 
greater advantages than he has, but he undertakes to bring a fair, reasonable, and 
competent degree of skill, and you will say whether, in this case, the injury was 
occasioned by the want of such skill in the defendant. The question is whether 
or not this injury must be referred to the want of a proper degree of skill and 
care in the defendant. 

The action is not brought for any injury sustained by the husband, but it is brought 
by the wife for the injury which she has sustained by the loss of the use of her 
hand. ‘The husband must be joined in the action, but the damages are to be given 
for the injury sustained by her. 


[His Lorpsuip then commented on the evidence, and left the case to the jury, 
who found a verdict for the plaintiffs with damages for £100. ] 


Judgment for plaintiffs. 


B 
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JONES v. WILLIAMS 


[Court or Excurguer (Lord Abinger, C.B., Parke, Bolland and Gurney, BB.), 
January 14, 20, 1887] 


[Reported 2 M. & W. 326; Murp. & H. 51; 6 L.J.Ex. 107; 
150 E.R. 781] 


Land—Ownership—Proof—Evidence of acts of ownership over one parcel to prove 
ownership of another. 

Per Parke, B.: Where there is a dispute as to the ownership of a plot of 
land evidence may be given of acts done on other parts, provided there is such 
a common character of locality between those parts and the plot in question 
as would raise a reasonable inference that the place in dispute belonged to the 
plaintiff if the other parts did. 

A stream separated land owned by the defendant from land owned by the 
plaintiff which extended a greater distance along the stream than the defen- 
dant’s land. On a claim by the plaintiff to the ownership of the whole width 
of the stream, 

Held: to rebut the presumption that the centre of the stream formed the 
boundary between the plaintifi’s land and that of the defendant the plaintiff 
could call evidence to show acts of ownership over the whole width of the 
stream at a place where the stream was not co-extensive with the defendant’s 


land. 


Notes. Approved: Bristow v. Cormican (1878), 8 App. Cas. 641. Considered : 
Lord Advocate v. Blantyre (1879), 4 App. Cas. 770. Distinguished: Clark v. 
Elphinstone (1880), 6 App. Cas. 164. Considered: Lord Advocate v. Lovat (1880), 
5 App. Cas. 2738; Smith v. Lister (1895), 64 L.J.Q.B. 154. Applied: A.-G. v. 
Newcastle-upon-Tyne Corpn., [1895-9] All E.R.Rep. 747. Considered: Craven v. 
Pridmore (1901), 17 T.L.R. 399; Hanbury v. Jenkins, [1901] 2 Ch. 401; University 
College v. Oxford Corpn. (1904), 68 J.P. 470. Referred to: Briscoe v. Lomax 
(1838), 7 L.J.Q.B. 148; Dendy v. Simpson (1856), 18 C.B. 831; Ecroyd v. Coulthard, 
[1897] 2 Ch. 554; Johnston v. O'Neill, [1911] A.C. 552. 

As to streams as boundaries, see 8 Haussury’s Laws (8rd Edn.) 864; as to proof 
of ownership, see ibid. 390-891; 15 Hatspury’s Laws (8rd Edn.) 284-285; and for 
eases see 43 Diarest 385-387. 


Cases referred to: 
(1) Stanley v. White (1811), 11 East, 332; 104 E.R. 630; 2 Digest (Repl.) 88, 
531. 
(2) Doe d. Barrett v. Kemp (1835), 2 Bing.N.C. 102; 1 Hodg. 231; 2 Scott, 9; 
4L.J.Eix. 331; 182 E.R. 40, Ex. Ch.; 26 Digest (Repl.) 338, 577. 


Also referred to in argument : 
Tyrwhitt v. Wynne (1819), 2 B. & Ald. 554; 106 E.R. 468; 22 Digest (Repl.) 67, 
439, 


Rule Nisi obtained by the plaintiff for a new trial in an action of trespass for 
breaking and entering the plaintiff’s close, situate between a certain river or 
stream of water called Gwy-derig, and the defendant’s farm called Dol-y-Gwynen, 
in the county of Brecon. The close was described in other counts as a portion of 
the river. There was also a count for taking stones belonging to the plaintiff. 
The defendant denied liability and pleaded that the several closes in the declaration 
mentioned were the soil and freehold of the defendant. It is not necessary to 
refer to the other pleas. | 

At the trial before Lorp Drnman, C.J., at the Brecon Assizes, it appeared that 
the dispute between the parties was as to the ownership of a portion of the bed 
of a stream called Gwy-derig, flowing between the plaintiff’s farm, called 
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Ynysyborde, and the defendant’s farm, called Dol-y-Gwynen, its source being at a. 


distance of some miles from both. The plaintiff contended that the whole of the 
bed of the river adjacent to his land belonged to him; the defendant, on the other 
hand, claimed it ad medium filum aque. It was opened for the plaintiff, that his 
farm extended a greater distance down the stream than the land of the defendant 
on the other side, and his counsel proposed to adduce evidence to show, that lower 
down, and opposite another farm belonging to a third party, called Cefn Cerrig, 
the plaintiff was the undisputed owner of the whole bed of the river, and to prove 
acts of ownership exercised, and repairs done by him, upon the bed and banks 
of the river on the Cefn Cerrig side, and upon a fence which ran down the river 
side, and was in continuation of a fence dividing the defendant’s land from the 
river. The Lord Chief Justice was, however, of opinion that this evidence was 
not receivable, and accordingly rejected it. A great mass of other evidence was 
adduced on both sides, and the defendant had a verdict, the jury finding that the 
river was common to both parties. 

In Michaelmas Term, Chilton for the plaintiff obtained a rule nisi for a new trial, 
on the ground that the evidence was improperly rejected. 


John Evans and W. M. James for the defendant, showed cause against the rule. 
Chilton for the plaintiff, supported the rule. 


LORD ABINGER, C.B.—Taking the whole of the circumstances of this case, 
it appears to me that the evidence was admissible, though I by no means wish to 
be understood as saying that it would be entitled to any great weight unless 
accompanied with other circumstances to give effect to it. 

The question is this. The object of the plaintiff was to prove that he was the 
owner of the whole stream, and for that purpose it was important to show that 
the usual proposition of law, that each party was entitled ad medium filum aque, 
was not applicable in the present case; and in order to show that, he was en- 
deavouring to prove that on both sides of the river—on the same side with the 
land of the defendant—he had exercised acts of ownership, such as repairing the 
hedge; and, therefore, he claimed a right up to the hedge; and then going further, 
he shows that the hedge continued a visible line of demarcation without anything 
occurring to break its continuity—except that a cross hedge ran down to it, divid- 
ing the defendant’s farm from his neighbour’s land on the same side of the river— 
down to a considerable distance, till it came opposite to the extremity of the plain- 
tiff’s land on the other side. From these facts the plaintiff proposes to show that 
it is all his. 

It appears to me that the evidence ought to have been received in order to 
rebut the proposition that the middle of the river was to be considered as the 
boundary between two distinct closes. I should have thought the evidence 
admissible—it might not appear very strong, unless coupled with other evidence of 
some sort. It appears to me, however, that it was evidence on behalf of the 
plaintiff; and, inasmuch as that evidence was rejected, that the case ought to go 
down again to a new trial. 





PARKE, B.—I am also of opinion that this case ought to go down to a new trial, 
because I think the evidence offered of acts in another part of one continuous 
hedge, and in the whole bed of the river, adjoining the plaintiff’s land, were admis- 
sible in evidence on the ground that they are such acts as might reasonably lead 
to the inference that the entire hedge and bed of the river, and, consequently, the 
part in dispute, belonged to the plaintiff. 

Ownership may be proved by proof of possession, and that can be shown 
only by acts of enjoyment of the land itself, but it is impossible, in the 
nature of things, to confine the evidence to the very precise spot on which 
the alleged trespass may have been committed. Evidence may be given of 
acts done on other parts, provided there is such a common character of locality 
between those parts and the spot in question as would raise a reasonable 


y 
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inference in the minds of the jury, that the place in dispute belonged to the 
plaintiff if the other parts did. In ordinary cases, to prove his title to a close, 
the claimant may give in evidence acts of ownership in any part of the same 
enclosure, for the ownership of one part causes a reasonable inference that the 
other belongs to the same person, though it by no means follows as a necessary 
consequence, for different persons may have balks of land in the same enclosure, 
but this is a fact to be submitted to the jury. 

So I apprehend the same rule is applicable to a wood which is not enclosed by 
any fence. If you prove the cutting of timber in one part, I take that to be evidence 
to go to a jury to prove a right in the whole wood, although there be no fence, or 
distinct boundary, surrounding the whole; and Stanley v. White (1), I conceive, is 
to be explained on this principle. In that case there was a continuous belt of 
trees, and acts of ownership on one part were held to be admissible to prove that 
the plaintiff was the owner of another part, on which the trespass was committed. 
So I should apply the same reasoning to a continuous hedge; though no doubt the 
defendant might rebut the inference that the whole belonged to the same person by 
showing acts of ownership on his part along the same fence. 

It has been said, in the course of the argument, that the defendant had no 
interest to dispute acts of ownership not opposite his own land, but the ground 
on which such acts are admissible is not the acquiescence of any party; they are 
admissible of themselves, proprio vigore, for they tend to prove that he who does 
them is the owner of the soil, though, if they are done in the absence of all persons 
interested to dispute them, they are of less weight. That observation applies only 
to the effect of the evidence. Applying that reasoning to the present case, surely 
the plaintiff, who claims the whole bed of the river, is entitled to show the taking 
of stones, not only on the spot in question, but all along the bed of the river, which 
he claims as being his property; and he has a right to have that submitted to the 
jury. The same observation applies to the fence and the banks of the river. What 
weight the Jury might attach to it, is another question. The principle is the same 
as that which is laid down in Doe d. Barrett v. Kemp (2). 


BOLLAND and GURNEY, BB., concurred. 


New trial ordered. 
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A 
WALLIS v. DAY AND ANOTHER 
[Court or Excusquer (Lord Abinger, C.B., and Parke, B.), January 28, 1837] 
[Reported 2 M. & W. 278; Murp. & H. 22; 6 L.J.Ex. 92; 
1 Jur. 73; 150 E.R. 759] BR 


Contract—Illegality—Restraint of trade—Against policy of the law—Validity 
where consideration sufficient and public gain some advantage. 
Contract—Illegality—Restraint of trade—Sale of business—Covenant by vendor 

not to engage in former trade except as assistant to purchaser. 

Master and Servant—Contract of service—Duration—Servant’s life. 
Deed—Covenant—Several covenants by covenantor—One not enforceable—En- C 
forcement of other covenants. 

A contract in general restraint of trade is void as being against the policy 
of the law, but, if the contract be made on sufficient consideration and the 
public gain some advantage, it will be good. 

The plaintiff by deed sold to the defendants his trade and business as a 
carrier between London and Wisbech, and, in consideration of the covenants D 
therein contained on the defendants’ part, he covenanted with them that he 
would not thenceforth during his life exercise the trade of a carrier except as 
thereinafter mentioned, and that he would thenceforth during his life faithfully 
serve them as an assistant in the trade of a carrier. In consideration of these 
covenants and of the plaintifft’s faithful service the defendants covenanted to 
pay him a weekly sum for life. In an action against the defendants for breach E 
of covenant for non-payment of the weekly sums, 

Held: (i) the plaintiff's covenant to serve during his life was good in law; 

(ii) inasmuch as the plaintiff was not absolutely restrained from carrying on 
the trade, but only from carrying it on in any other way than as assistant to 
the defendants, the covenant in restraint of the plaintiff's trade was not void. 

Per Curiam: Where a party by deed enters into several covenants, one of 
which cannot be enforced against him, he is not, therefore, released from per- 
forming the others. 


Notes. Considered: Rousillon v. Rousillon (1880), 14 Ch.D. 351; Maxim Nor- 
denfelt Guns and Ammunition Co. v. Nordenfelt, [1893] 1 Ch. 680. Distinguished : 
Phillips v. Stevens (1899), 15 T.L.R. 825; W. H. Milsted & Son, Lid. v. Hamp 
and Ross & Glendinning, Ltd. (1927), 71 Sol. Jo. 845. Referred to: Allsopp v. G 
Wheatcroft (1872), L.R. 15 Eq. 59; Davies v. Davies (1887), 86 Ch.D. 859; McEllis- 
trim v. Ballymacelligott Co-operative Agricultural and Dairy Society, [1919] A.C. 
548. | 

As to consideration not necessary for a deed, see 11 Hatspury’s Laws (8rd Edn.) 
324: and for cases see 17 Dicrsr (Repl.) 204 et seq. As to contract of service con- - 
taining terms of service for servant’s lifetime, see 25 Hatsspury’s Laws (8rd Edn.) 
461; and for cases see 34 Dicusr (Repl.) 55 et seq. As to duration of restraint 
of trade by agreement, see 38 Harsspury’s Laws (8rd Edn.) 80 et seq., and as to 
severance of unenforceable part, see ibid. 50 et seq. ; and for cases see 45 DiceEst 


(Repl.) 459 et seq. 


Case referred to: 
(1) Mitchel v. Reynolds (1711), 1 P.Wms. 181; Fortes. Rep. 296; 10 Mod. Rep. z 


130; 24 E.R. 847; 45 Digest (Repl.) 395, 110. 


Also referred to in argument: 
Hunlocke v. Blacklowe (1670), 2 Saund. 156; 2 Keb. 674; 85 E.R. 898; sub nom. 


Humlock v. Blackalaw, 1 Sid. 464; 1 Mod. Rep. 64; 12 Digest (Repl.) 471, 
Buk. 

Chesman v. Nainby (1727), 2 Stra. 739; 2 Ld. Raym. 1456; 93 E.R. 819; 
affirmed, 1 Bro. Parl. Cas. 234, H.L.; 45 Digest (Repl.) 458, 348. 
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Homer v. Ashford and Ainsworth (1825), 8 Bing. 822; 11 Moore, C.P. 91; 4 
L.J.0.8.C.P. 62; 180 E.R. 5387; 45 Digest (Repl.) 457, 393. 

Young v. Timmins (1881), 1 Cr. & J. 331; 1 Tyr. 226; 9 L.J.0.S.Ex. 68; 148 E.R. 
1446; 45 Digest (Repl.) 452, 328. 

Horner v. Graves (1831), 7 Bing. 785; 5 Moo. & P. 768; 9 L.J.0.8.C.P. 192; 

131 E.R. 284; 45 Digest (Repl.) 451, 323. 

Pigot’s Case (1614), 11 Co. Rep. 26 b; 77 E.R. 1177; sub nom. Winchcombe v. 
Pigot, 2 Bulst. 246; sub nom. Winscombe v. Piggott, 1 Roll. Rep. 89; sub 
nom. Anon., Moore, K.B. 885; 12 Digest (Repl.) 405, 3134. 

Norton v. Simmes (1614), Hob. 12; Moore, K.B. 856; 80 E.R. 163; 41 Digest 71, 
33. 

Featherston v. Hutchinson (1590), Cro. Eliz. 199; 78 E.R. 455; sub nom. 
Fetherstone and Huttchinson’s Case, 38 Leon. 208; 12 Digest (Repl.) 326, 
2618. 

Newman v. Newman (1815), 4 M. & S. 66; 105 E.R. 759; 12 Digest (Repl.) 329, 
2547. 

Greenwood v. Bishop of London (1814), 5 Taunt. 727; 1 Marsh. 292; 128 E.R. 
877; 19 Digest (Repl.) 408, 2133. 


Demurrer in an action for breach of covenant. 

The declaration stated that by a deed dated July 8, 1830, the defendants, for 
the considerations therein mentioned, covenanted with the plaintiff to pay him 
for fifteen years the weekly sum of £2 3s. 10d. The plaintiff claimed that the 
defendants were in breach of the covenant and that there was due to the plaintiff 
the sum of £39 9s. of such weekly payments, for eighteen weeks ending on Oct. 22, 
1836. 

The defendants craved oyer of the deed and set it out. It recited that the plain- 
tiff had for many years carried on the trade of a carrier from London to St. Ives and 
thence to Wisbech and had agreed with the defendants for the sale or relinquishment 
to them of his trade or business on the terms and conditions thereinafter expressed; 
it was witnessed that in pursuance of the covenants, stipulations and agreements, 
thereinafter contained on the part of the defendants, the plaintiff sold, assigned 
and relinquished to the defendants all the goodwill and interest which the plaintiff 
had in or concerning the trade or business as a carrier, as the same had been and 
then was carried on and exercised and enjoyed by him and all his estate and 
interest therein. The plaintiff for the considerations thereinbefore expressed and 
in consideration of the covenants thereinafter contained on the part of the defen- 
dants, then covenanted with the defendants, that he would not, at any time from 
thenceforth during the term of his natural life, either by or for himself, or for or 
with any other person or persons whomsoever in trust for him, or to or for his 
use, benefit, or advantage, set up, exercise, or in any sort or manner howsoever 
use or follow the trade or business of a carrier, except as thereinafter was excepted 
and that the plaintiff should and would from thenceforth during his life well and 
faithfully serve the defendants as an assistant in the trade or business of a carrier 
ete. The defendants, for the considerations before expressed and in consideration 
of the covenants thereinbefore contained and of the good and faithful service of the 
plaintiff as aforesaid, covenanted with the plaintiff that they would pay or cause 
to be paid to him, for the term of fifteen years from the date thereof, the weekly 
sum of £2 3s. 10d. and for the remainder of his life, if he should be living at the 
expiration of the term of filteen years, the weekly sum of £1 8s. 10d. The deed 
then contained a proviso for referring disputes touching the plaintiff’s conduct to 
arbitration. 

The deed being thus set out the defendants demurred generally, and there was 
a joinder in demurrer. The grounds of demurrer stated that the deed was void 
as being in restraint of trade, the plaintiff being prohibited from exercising the 
trade during his life, and everywhere, instead of the prohibition being mae nsd to a 
particular district, or the line of road of the defendants, or to the period during 
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which the defendants or either of them should continue to exercise the trade; that 
it did not appear that there had been actual service rendered by the plaintiff to the 
defendants; and that the weekly sum being entire and one of the considerations 
for the payment thereof being invalid, the contract was wholly void. 


Kelly for the defendants, in support of the demurrer. 
Wightman for the plaintiff. 


Cur. adv. vult. 


Jan. 28, 1887. LORD ABINGER, C.B., delivered the following judgment of the 
court.—This was an action of covenant on a deed, by which the defendants bound 
themselves to pay the plaintiff a weekly sum during his life. It appeared from 
the deed, which was set out on oyer, that the plaintiff had been a carrier between 
London and Wisbech, and that the defendants contracted with him to purchase 
the goodwill of his business, and to take him into their service at a weekly salary; 
and the plaintiff covenanted with the defendants to refrain from carrying on the 
business of a carrier during his life, except as therein mentioned, and to serve them 
faithfully in that business for his life. The defendants demurred, on the ground 
that this covenant, being in restraint of trade, was illegal, and that, therefore, 
the whole contract was void. 

I cannot, however, accede to that conclusion. If a party by deed enters into 
several covenants, one of which cannot be enforced against him, he is not therefore 
released from performing the others. In the present case, the defendants might 
have maintained an action against the plaintiff for not rendering them the services 
he covenanted to perform, there being nothing illegal in that part of the contract. 
It was urged, however, that as the contract is to serve for life, it is illegal. There 
is no authority for that position, and I know of no principle that makes it so; 
on the contrary, Parke, B., has referred me to a case in Viner (15 Vin. Abr. 323, 
Master and Servant (N) 5), in which it is laid down that in order to maintain an 
action against a person who contracts to serve for life, the contract must be by deed. 

The judgment of the court in favour of the plaintiff is sufficiently sustained by 
the authorities that were cited in the course of the argument, and especially 
Mitchel v. Reynolds (1). The rule of law is that a contract in general restraint of 
trade is void as being against the policy of the law, but, if the contract be made 
on sufficient consideration and the public gain some advantage, it will be good. 
Suppose a man engaged in trade is desirous, when old age approaches, of selling 
the goodwill of his business—why may he not bind himself to enter into the service 
of another and to trade no more on his own account? So long as he is able, he is 
bound to render his services; and it cannot be said to be a contract in absolute 
restraint of trade, when he contracts to serve another for his life in the same 
trade. On these grounds, we think there is a sufficient consideration to take this 
case out of the general rule of law. 

Judgment for plaintiff. 


A 
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A 
NICOLLS v. BASTARD 


[Court or Excuequer (Parke, Alderson and Gurney, BB.), November 17, 1835] 


[Reported 2 Cr.M. & R. 659; 1 Gale 295; Tyr. & Gr. 156; 
5 L.J.Ex. 7; 150 E.R. 279] 


13 Bailment—Chattel wrongfully taken out of possession of bailee—Right of action by 
bailor or bailee—Right of plaintiff first recovering in action for trespass. 
Conversion—Defence—‘‘No property in plaintiff’—No property as against de- 
fendant. 
Where a chattel is the subject of a simple bailment without reward, an action 
C in trover for its recovery may be maintained by either the bailor or the bailee 
if it is wrongfully taken out of the possession of the bailee, and, if both the 
bailor and the bailee bring trespass, whichever shall first recover shall oust the 
other of his action. 
The plaintiff brought an action in trover against the sheriff for chattels which 
he claimed were wrongfully taken in execution from his possession. The de- 
D fendant alleged that the goods were sold fraudulently by the debtor to avoid 
execution on them, and that they were not the property of the plaintiff. It 
was proved at the trial that the debtor's goods were sold fraudulently to 
avoid execution and that the greater part of them were bought by the plaintiff, 
but that a cow, belonging to the plaintiff, had been lent to the debtor, and, 
although the cow was listed in the sale catalogue, it was not in fact sold. 
E Held: (i) the plea of “‘no property in the plaintiff,’ in an action for trover, 
meant no property as against the defendant; (ii) the plaintiff was entitled to 
succeed in respect of his claim for the cow. 


Notes. Referred to: Gadsden v. Barrow (1854), 9 Exch. 514. 
As to what amounts to wrongful execution, see 16 Haussury’s Laws (8rd Edn.) 
36; and for cases see 21 Dicrsr (Repl.) 544 et seq. As to the right to maintain an 
]' action in trover in the case of gratuitous bailment where goods taken wrongfully, see 
2 Haussury’s Laws (8rd Edn.) 143; and for cases see 8 Dicrest (Repl.) 117-119. 


Cases referred to in argument: 
(1) Gordon v. Harper (1796), 7 Term Rep. 9; 2 Esp. 465; 101 E.R. 828; 43 Digest 
496, 354. 
G (2) Pain v. Whittaker (1824), Ry. & M. 99; 171 E.R. 957, N.P.; 43 Digest 498, 
373. 
(3) Roberts v. Wyatt (1810), 2 Taunt. 268; 127 E.R. 1080; 3 Digest (Repl.) 114, 
351. 
Action in trover. 
An action in trover was maintained against the late sheriff of Devonshire, for 
Hi divers cattle, goods, and chattels, namely, thirty horses, thirty mares, thirty bulls, 
thirty cows; hay, corn, furniture, etc. The defendant pleaded first, not guilty ; 
secondly, that the cattle, goods, and chattels mentioned in the declaration were 
not the property of the plaintiff; thirdly, that one J. Horne was possessed of the 
said cattle, goods, and chattels, and in order to avoid an execution about to be 
levied upon his goods, fraudulently sold the same to the plaintiff; and that a 
I writ of execution against the goods of Horne was delivered to the defendant, under 
which he seized the cattle, goods and chattels, in the declaration mentioned. In 
reply to the plea it was contended that Horne did not, for the purpose of fraudu- 
lently preventing the said cattle, goods, and chattels from being taken in execution, 
sell them to the plaintiff. The particular of demand comprised only ‘‘one cow.”’ 
At the trial before Gurney, B., it was proved that the plaintiff was the owner of 
a cow which he had lent to Horne to be kept in his pasture where it was seized 
by the defendant under the execution. For the defence, the writ and proceedings 
under it were given in evidence; and it was proved that a great quantity of property 


430 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


was sold by auction by Horne, in order to avoid the execution, a large part of which - 


was purchased by the plaintiff; that the plaintiff’s cow was put into the catalogue, 
but was not sold; nor was any cow sold at all. The defendant’s counsel contended 
that the plaintiff could not maintain trover for the cow, inasmuch as he had not 
the possession of it at the time of the seizure. The judge overruled the objection, 
and the jury found for the plaintiff on the plea of not guilty, and that the cow was 
the property of the plaintiff, and had not been sold by Horne; but that the sale of 
Horne’s goods was fraudulent. The judge thereupon directed a verdict to be 
entered for the plaintiff on the second issue, and for the defendant on the third; 
but reserved leave to the plaintiff to move to enter a verdict for him on that plea 
also. 
Fraser for the plaintiff, obtained a rule nisi accordingly. 


Erle for the defendant, on the same day, made a cross-motion for a new trial, 
upon the issue raised by the second plea.—The plaintiff could not maintain trover 
for the cow in question, for, according to the authorities, he must have the right of 
possession as well as the right of property at the time of conversion: Gordon v. 
Harper (1), and Pain v. Whittaker (2). In Roberts v. Wyatt (8) it was held, 
' that a party entitled to the temporary possession of a chattel, and who had 
delivered it back to the owner for an especial purpose, might, after such purpose 
was satisfied, maintain trover for it against the owner. Here the plaintiff had 
parted with the possession of the cow at the time it was taken by the sheriff, as 
he had lent it to Horne to be kept by the latter, by whom, or in whose name, the 
action should have been brought. 


PARKE, B.—The old authorities show that either the bailor or bailee may main- 
tain the action. It is laid down in 2 Roiir’s Apripament, 569 (P.) pl. 5, that, 
if both the bailor and the bailee shall bring trespass, whichever shall first recover 
shall oust the other of his action, and in this respect there is no distinction between 





trespass and trover. In two of the cases which have been cited, the bailor had . 


parted with his interest in the goods for a certain time for hire, whereas this was 
a gratuitous bailment. Roberts v. Wyatt (8) is also distinguishable on the same 


ground. Rule refused. 


Erle and Rowe for the defendant, now showed cause against the rule obtained 
by Fraser.—The issue on the third plea was found for the defendant at the trial, 
and he is entitled to keep the verdict then entered for him. The plea goes to the 
whole declaration, and justifies the taking of all the cattle therein mentioned, and 
the allegations in the replication follow those of the plea, and are applied to the 
same subject-matter. The plaintiff by his replication admits that cattle were sold, 
but denies the sale was fraudulent. The jury have found it was, and consequently 
the issue raised upon the plea has been decided for the defendant. 

Fraser for the plaintiff, was not called on to support the rule. 


PARKE, B.—The effect of the bill of particulars being to strike out of the 
declaration every article except the cow, it was incumbent upon the defendant, 
under the issue raised by the third plea, to prove that such cow was the property 
of Horne, and that he fraudulently sold it to the plaintiff. This he failed to do, 
and, therefore, the verdict upon that issue must be entered for the plaintiff. The 
defendant is entitled to have a verdict entered for him, as to all the articles 
comprised in the declaration, except the cow, but it would be of little benefit to him. 


ALDERSON, B.—It is assumed, that an admission made for the purposes of 
pleading is an admission of the truth of the facts stated. The replication in the 
present case does nothing more than avoid a contest with respect to the sale by 
Horne of his goods, and the real issue raised was, whether he fraudulently sold 
this cow; and how could he do so when he never sold it at all? 


GURNEY, B., concurred. 





Rule absolute. 
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BAKER v. SUTTON 


[Roris Court (Lord Langdale, M.R.), May 2, 6, 1836] 
[Reported 1 Keen 224; 5 L.J.Ch. 264; 48 E.R. 292] 


B Charity—Religion—Bequest of personal residue for such religious and charitable 
institutions and purposes as trustees should think fit. 

By his will the testator gave the residue of his personal estate on trust for 
such religious and charitable institutions and purposes within the kingdom of 
England as in the opinion of his trustees should be deemed fit and proper. 

Held: the bequest was a good charitable gift. 


C Notes. Validation and modification of imperfect trust instruments is provided 
for by s. 1 of the Charitable Trusts (Validation) Act, 1954 (84 Haussury’s STATUTES 
(2nd Edn.) 68). 

Followed: Townsend v. Carus (1844), 8 Hare, 257. Considered: Re White, 
White v. White, [1891-4] All E.R.Rep. 242. Referred to: Lloyd Creame v. A.-G. 
(1893), 10 T.L.R. 66; Re Piercy, Whitwham v. Piercy, [1898] 1 Ch. 565; Dunne 

D yx, Byrne, [1911-13] All E.R. Rep. 1104; Farley v. Westminster Bank, Ltd., [1939] 
8 All E.R. 491; Re Ward, Public Trustee v. Ward, [1941] 2 All E.R. 125; Williams’ 
Trusts Trustees v. I.R.Comrs., [1947] 1 All E.R. 5138. 

As to gifts for religious purposes being prima facie charitable, see 4 Hauspury’s 
Laws (8rd Edn.) 221 et seq.; and as to discretionary trusts, see 88 Hatspury’s 
Laws (8rd Edn.) 847; and for cases see 8 Diarsr (Repl.) 362. 


Cases referred to: 

(1) Williams v. Williams, Williams v. Kershaw (1885), 5 Cl. & Fin. 111 n.; 
1 Keen, 274, n.; 5 L.J.Ch. 84; 7 E.R. 846; 8 Digest (Repl.) 898, 899. 

(2) Morice v. Bishop of Durham (1804), 9 Ves. 899; 32 E.R. 656; affirmed (1805), 
10 Ves. 522; 32 E.R. 947, L.C.; 8 Digest (Repl.) 390, 836. 

F (8) A.-G. v. Stepney (1804), 10 Ves. 22; 82 E.R. 751, L.C.; 8 Digest (Repl.) 

335, 160. 

(4) Browne v. Yeall (1791), cited in 7 Ves. 47, 50, n.; 82 E.R. 18, 20, 34, L.C.; 
8 Digest (Repl.) 389, 821. 


Also referred to in argument: 

CG Vezey v. Jamson (1822), 1 Sim. & St. 69; 57 E.R. 27; 8 Digest (Repl.) 394, 864. 

Waldo v. Caley (1809), 16 Ves. 206; 33 E.R. 962, L.C.; 8 Digest (Repl.) 816, 17. 

Ommanney v. Butcher (1823), Turn. & R. 260; 87 E.R. 1098; 8 Digest (Repl.) 
889, 823. 

Horde v. Earl of Suffolk (1833), 2 My. & K. 59; 89 E.R. 866; 8 Digest (Repl.) 
398, 898. 

A.-G. v. Herrick (1772), Amb. 712; 27 E.R. 461, L.C.; 8 Digest (Repl.) 398, 893. 

A.-G. v. Mill (1827), 3 Russ. 828, L.C.; affirmed (1831), 5 Bli.N.S. 593; 2 Dow. 
& Cl. 393; 5 E.R. 440, H.L.; 8 Digest (Repl.) 381, 747. 

Grimmett v. Grimmett (1754), Amb. 210; Dick. 251; 27 E.R. 140, L.C.; 8 Digest 
(Repl.) 868, 520. 


Bill filed by the plaintiff, the next-of-kin, against the defendants, the trustees, 

I to determine whether a bequest of the vanities of personal estate in trust for es 

religious and charitable institutions and purposes as the trustees should think fit, 
was a good charitable gift. 

By his will, dated May 18, 1825, the testator, Henry Stocking, after directing 
his executors to place out a ee during the life of Frances Jarvis, £1,500 
on such security as they should approve in the public funds, the dividends to be 
paid to Frances Jarvis during her life, and that after her decease, the £1,500 
should sink into the residue of his anal estate, and be applied in like manner 
as such residue. And as to the residue, and remainder of his goods, chattels, 
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moneys, securities for moneys, whether in the public funds or otherwise, and all 
other his personal estate whatsoever and wheresoever, the testator bequeathed to 
his executors in trust for such sundry religious and charitable institutions or other 
purposes as he might thereafter specify in any codicil or codicils to his will. And 
in failure so to do, in trust that they, and the survivors and the executors, and 
administrators of such survivors, should pay and dispose of the same for such 
religious and charitable institutions and purposes within the kingdom of England 
as in the opinion of the major part of them should be deemed fit and proper. 
The testator made a codicil to his will, dated June 6, 1825, whereby he gave certain 
legacies, but he did not specify any religious and charitable institutions or other 
purposes for the bequest of residue. 


Kindersley and Blunt for the next-of-kin. 
Chandless and Roupell for the trustees. 


LORD LANGDALE, M.R.—In this case the bequest is for such religious and 
charitable institutions and purposes as the major part of the trustees shall think 
proper; and the question is whether this is to be considered as a gift for charitable 
purposes. In Williams v. Kershaw (1) the gift was for such benevolent, religious, 
and charitable purposes as the trustees should in their discretion think most 
beneficial; and Lorp CorrenHam, M.R., considering that these words were to be 
taken, not conjointly, but in a distributive sense, was of opinion that they were too 
vague to raise a charitable trust which this court could carry into execution. I have 
looked carefully into all the cases, and I do not find any one of them precisely in 
point with the present. In Morice v. Bishop of Durham (2), where the bequest 
was for objects of benevolence and liberality, much stress was laid upon the word 
“‘liberality,’’ as a word not only not necessarily importing charity, but often con- 
veying notions inconsistent without any purposes of charity, and at any rate open 
to such latitude of construction as to raise no trust which a court of equity could 
carry into execution. All the cases, with one exception, go to support the proposi- 
tion, that a religious purpose is a charitable purpose. In A.-G. v. Stepney (3), 
the testator gave the residue of his personal estate for the use of the Welsh 
circulating charity schools, as long as they should continue, and for the increase 
and improvement of Christian knowledge, and promoting religion, and to purchase 
bibles and other religious books, Lorp Expon, L.C., assumes, throughout his judg- 
ment, that a religious purpose was a charitable purpose. He adverts to Browne v. 
Yeall (4), where the testator directed such books to be purchased and circulated 
as might have a tendency to promote the interests of virtue and religion, and the 
happiness of mankind, and he sufficiently manifests his dissent from the decision of 
Lorp Txuurtow, L.C., in that case in favour of the next-of-kin, by intimating that 
he should not follow it unless the very words were again to be decided upon. 

I am of opinion that the bequest of the residue of personal estate for such 
religious and charitable institutions and purposes as the trustees should think fit, 


is a good charitable gift. 
Declaration accordingly. 


A 


H 
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A 
WALTER v. MOUNTAGUE AND ANOTHER 


[Consistory Court or Lonpon (Dr. Lushington), February 3, 1836] 
[Reported 1 Curt. 253; 163 E.R. 85] 


B Ecclesiastical Law—Churchyard—Freehold in rector—Right of churchwardens to 

make new footpath. 

A rector has by the common law the freehold in the churchyard of his parish, 
subject to the rights of the parishioners, and he may bring an action for trespass 
if his right be unjustly invaded. Without his consent, the churchwardens have 
no right to make a new footpath across the churchyard. 

C In reply to articles which were admitted against churchwardens for making 
a new footpath across and new entrances into a churchyard without the rector’s 
consent, an allegation pleaded facts showing that the churchwardens had acted 
bona fide and for the benefit of the parishioners. 

Held: the allegation showed no legal defence. 


D Notes. Applied: Batten v. Gedye (1889), 41 Ch.D. 507; St. John the Baptist, 
Cardiff, (Vicar) v. St. John the Baptist, Cardiff (Parishioners), [1898] p. 156. 
~ Referred to : St. Mary Abbots, Kensington (Vicar and Churchwardens) v. St. Mary 
Abbots, Kensington (Inhabitants and Parishioners) (1878), Trist. 17; Re St. George- 
in-the-East (1876), 1 P.D. 311; St. Stephen, Walbrook (Rector and Churchwardens) 
and Grocers Co. v. Sun Fire Office Trustees (1883), Trist. 103; St. Nicholas, Let- 
FE cester (Vicar) v. Langton, [1899] P. 19; Re Bideford Parish, Ex parte Bideford 
(Rector, etc.), [1900] P. 314. 

As to property ecclesiastical in its nature, see 18 Hausspury’s Laws (8rd Edn.) 

375 et seq.; and for cases see 19 Dicest (Repl.) 261 et seq. 


Cases referred to: 
(1) Seager v. Bowle (1823), 1 Add. 541; 162 E.R. 191; 7 Digest (Repl.) 562, 136. 
F (2) Tattersall v. Knight (1811), 1 Phillim. 232; 19 Digest (Repl.) 492, 3205. 


Criminal Proceeding instituted by the Rev. Edward Newton Walter, the rector, 
against David Mountague and Edmund Lamprell, the churchwardens of the parish 
of Leigh, in Essex. On Aug. 27, 1835, a citation was extracted, calling on the 
churchwardens to answer to certain articles, etc., and, on a subsequent day, 

G articles were admitted alleging that the defendants were the churchwardens for the 
parish of Leigh, having been elected to that office for the years 1834/1835. From 
time immemorial there had been a footpath through the churchyard from the rectory 
to the road leading to the town of Prittlewell, and in March, 1835, the church- 
wardens, without the consent and contrary to the remonstrances of the rector 
and without any lawful authority, caused to be made a new footpath across a part 

Hof the churchyard leading out of the old footpath into the highroad; took down a 
part of the fence or boundary of the churchyard; erected in it a gate, and thereby 
made a new entrance into the churchyard; and in so doing, they cut and dug up 
a portion of the ground of the churchyard, over the bodies of deceased persons 
buried there, some of whose families were still resident in the parish, and who 
were aggrieved thereby, and had complained. It was further alleged that repeated 

I applications had been made to the churchwardens by the rector and several of the 
parishioners, but notwithstanding, the churchwardens maintained the new foot- 
path, caused it to be used as a public footpath, thereby desecrating part of the 
churchyard. 

An allegation was offered to the court on behalf of the churchwardens by way of 
defence. After annexing a plan of the churchyard entrances, it pleaded that until 
seven or eight years previously, there had been three entrances into the church- 
yard with paths leading from them; that at two of the entrances there were gates 
opening on the paths, and also swing gates at the sides; that at the third entrance 


— 
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there were steps or a stile, through the churchyard fence; that until the steps 
and swing gates were removed, the paths leading from the three entrances were 
used as public paths; and there were thoroughfares by means thereof through the 
churchyard. About seven or eight years ago some inconvenience had been experi- 
enced from the use of the paths as common thoroughfares, and attempts were made, 
by the rector, to close them. Those attempts were ineffectually resisted by the 
parishioners, and the steps and swing gates were, but without any lawful authority, 
removed. From such time there remained only two entrances into the church- 
yard, which were only opened on the days on which church services or parish 
meetings were held. In January, 1835, that part of the highroad close to the 
churchyard was considerably lowered, and the first entrance was made useless, and 
there remained only one available entrance into the churchyard, which caused great 
inconvenience to the parishioners. No attempt was made by the rector to remedy 
it, nor did he make any application to the churchwardens until after they had, 
under the directions and with the concurrence of the parishioners, had gates erected 
at the second churchyard entrance. Until the gates were erected, the rector did not 
directly or indirectly forbid, or in any manner object to their erection. The 
re-opening of the second entrance and erection of gates was a great convenience 
to the parishioners, and the expenses had been allowed in the accounts of the 
churchwardens, passed at a meeting duly held in the vestry room of the church. 
The entrances, gates, and paths in the churchyard had been visited and inspected 
by the rural dean of the deanery within the precincts of which the parish of 
Leigh was situated, and he had approved them, and communicated his approval 
to the Rector. 

The churchwardens pleaded that it was untrue that they had acted without 
lawful authority or that they had desecrated the churchyard and James Butler, 
a witness examined on the articles, said that he had been employed to restore the 
old path leading from the entrance; that having removed a small portion of the 
crass, he was directed by John Wade, a parishioner, to go to the rector and receive 
his directions before he proceeded any further; that, accordingly, he went to the 
rector, who forbade him to restore the old path, whereon the grass which had been 
removed was immediately replaced; and since that time no turf or grass had been 
cut or removed, nor anything whatever done restoring the same. 

The churchwardens contended that at the time of the erection of the gates, 
there were marks and signs of the old path leading into the churchyard from that 
approach, and the old path and no other had been used as the path leading from 
the said entrance since the erection of the gates. and the rector, who had been 
rector of the parish for more than twenty years, at the time he instituted the 
present proceedings, he knew the old path well and that it and no other had been 
used from the entrance. 


Addams and Nicholl for the rector. 
Phillimore and Haggard for the churchwardens. 


DR. LUSHINGTON.—In this case the important points are—first, the making 
of a new footpath and secondly, erecting a gate where there was not one before. 
The allegation before the court sets forth a variety of facts in reply and I have 
been told that, if the churchwardens have acted bona fide, I ought not to interfere, 
but supposing it to be true that they have acted with good intentions, and for the 
benefit of the parishioners, still it is my duty to look to the legal justification. 

First, then, as to the churchyard. It is clear that by the common law the rector 
has the freehold therein qualified, undoubtedly, by the rights of the parishioners, 
but subject thereto he may bring an action for trespass if his right be unjustly 
invaded. The churchwardens by virtue of their office are bound to see that the 
footpaths are kept in proper order and the fences in repair. Individuals may, by 
prescription, have a right of way and parishioners have the same right for the 
purpose of attending Divine worship, vestries, and other fit occasions. The public 
may also have a right of way which is not to be infringed. I apprehend that neither 
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the rector nor the churchwardens can make a new path without a faculty from 
this court. In strictness that is by law required. I think the consent of the rector 
is necessary by reason of his common law right, but I do not say whether or not, it 
the rector be called on to show cause and he obstinately opposes a faculty, the 
court may grant it. That point I consider it is not necessary to decide. Seager Vv. 
Bowle (1) merely went to this, that you cannot legally erect a monument without a 
faculty. Tattersall v. Knight (2) approaches much nearer the case before the 
court; there a faculty was decreed notwithstanding the opposition of the vicar, but 
that was for the erection of a gallery inside the church. As to varying the path, 
there is no difficulty for the Church Building Act, 1819 [repealed by the New 
Parishes Measure 1943 (No. 1), s. 32 and Schedule], empowers the church com- 
missioners in that respect. 

As to the jurisdiction, the churchyard being consecrated ground, this court has 
cognisance of the matter and it is my duty to protect it against any unauthorised 
or illegal invasion whatever; and supposing the alterations were most convenient, 
still the court would not sanction them unless the consent of the rector had been 
previously given or at least asked. If this is an ancient footpath, it is competent 
to any individual to proceed at law; and if the question were raised here, this 
court might be stopped by prohibition. 

How stands the case then in the present allegation? The allegation begins by 
annexing a plan, and it pleads that seven or eight years ago there were three 
entrances into the churchyard; that at entrances 1 and 38 in the plan there were 
gates, and at entrance 2, there were steps or a stile. It is intended to plead that 
formerly there were common thoroughfares through each entrance but that lately 
the gates were opened only on a Sunday. It comes to this, that seven or eight 
years ago the rector illegally stopped up these ways; if so, any parishioner might 
have resisted, might have brought an action at law or, in this court, might have 
called on the rector to restore the paths. 

Can I in this suit receive this as an answer? If the churchwardens had not 
the power to open these gates, can it be said by way of defence that some time 
before the rector did an illegal act? And it is to be observed that there is no 
averment that from time immemorial these paths existed. I cannot, therefore, 
admit the first, second and third articles of the allegation as a defence. 

The substance of the fourth is this, that inconvenience arising from stopping one 
entrance so the churchwardens make another. It was competent to them to 
remedy the defect occasioned by the legal act of the highway trustees and then, if 
the rector opposed them, they might have proceeded against him here; but the fact 
is, that without any authority from the rector, the churchwardens make a new 
entrance. Where the rector has an undoubted right and a judgment to exercise, his 
consent directly given, ought to be obtained. Great inconvenience would arise if, 
from the absence of the rector, his silence or his neglect, his consent in such a 
matter is to be assumed by implication. It is pleaded that the consent of the 
parishioners has been given and that the rural dean has approved the alterations. 
These circumstances may tend strongly to show the propriety of the alterations 
but they do not affect the question of law. Article 7 of the allegation is not brought 
forward as a main consideration in this case, though I do not say that if great 
offence were given to many of the parishioners, that it would not be the duty of 
the court to bestow on it very serious attention. 

These proceedings were not authorised by law and, if every fact were proved, 
I could not say that these churchwardens had proceeded according to the law of the 
land. The churchwardens, however, are entitled to the benefit of the presumption 
that they have so acted, but still their conduct is incapable of legal justification. 
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BOTTOMLEY v. FORBES 


[Court or Common Pueas (Tindal, C.J., and other judges), Nowetiber 26, 1838] 


[Reported 5 Bing.N.C. 121; 1 Arn. 481; 6 Scott, 866; 8 L.J.C.P. 85; 
2 Jur. 1016; 182 E.R. 1051] 


Evidence—Document—Parol evidence as to effect—Contract—Mercantile con- 
tract—Doubt as to meaning—LEvidence of usage or course of trade. 
Where a doubt is raised on the meaning of a mercantile contract evidence 
is admissible, to remove that doubt, of a usage or course of trade at the place 
where the contract was to be carried into effect. 


Notes. Applied: Buckle v. Knoop (1867), L.R. 2 Exch. 125. Referred to: 
Robertson v. Jackson (1845), 2 C.B. 412; Kirchner v. Venus (1859), 12 Moo.P.C.C. 
861; Grissell v. Bristowe (1868), L.R. 8 C.P. 112. 

As to admissibility of parol evidence of usage to explain contract, see 11 Hats- 
BuRY 'S Laws (8rd Edn.) 194-196; and for cases see 17 Dicest (Repl.) 40 et seq. 


Cases referred to in argument: 


Haynes v. Holliday (1831), 7 Bing. 587; 5 Moo. & P. 572; 9 L.J.O.S.C.P. 179; 


131 E.R. 227; 41 Digest 348, 1937. 

Bold v. Rayner (18386), 1 M. & W. 348; 2 Gale, 44; Tyr. & Gr. 820; 5 L.J.Ex. 
172; 150 E.R. 465; 17 Digest (Repl.) 63, 692. 

Benson v. Schneider (1817), 7 Taunt. 272; 1 Moore, C.P. 21; 129 E.R. 109; 
41 Digest (Repl.) 204, 341. 

Taylor v. Briggs (1827),2C. & P. 525, N.P.; 17 Digest (Repl.) 42, 505. 

Gibbon v. Young (1818), 8 Taunt. 254; 2 Moore, C.P. 224; 129 E.R. 381; 17 
Digest (Repl.) 47, 557. 

Smith v. Wilson (1882), 8 B. & Ad. 728; 1 L.J.K.B. 194; 110 E.R. 266; 17 Digest 
(Repl.) 42, 506. 

Noble v. Durell (1789), 3 Term Rep. 271; 100 E.R. 569; 17 Digest (Repl.) 59, 
659. 

Yates v. Pym (1816), 6 Taunt. 446; 128 E.R. 1107; 17 Digest (Repl.) 44, 529. 

Parkinson v. Lee (1802), 2 East, 814; 102 E.R. 389; 89 Digest (Repl.) 559, 883. 


Rule Nisi obtained by the plaintiff to set aside the verdict in an action of 
assumpsit on a charterparty for freight. 

According to the terms of the charterparty, the shipper was to pay £4 Lis. per 
ton for all goods shipped at Bombay for London, cotton to be calculated at fifty cubic 
feet per ton, and all other goods according to the Kast India Co.’s scale. At the 
trial before Cottman, J., it appeared that the defendant shipped on board the 
vessel at Bombay, 1,575 bales and thirty-two half bales of cotton. They were 
compressed in the warehouse at Bombay by an hydraulic press and, being measured 
immediately after pressure, amounted on the bill of lading, according to the 
calculation of fifty cubic feet per ton, to 855 tons. The cotton, by its own 
elasticity, had a tendency to expand and alter being unloaded at London, it 
amounted, according to the above calculation, to 457 tons. For the defendant it 
was contended that, as nothing was said in the charter as to the place where the 
measurement was to be taken, it must be regulated by the usage or custom which, 
as he alleged, was to pay according to the measurement at the screw at Bombay. 

A witness who was at Bombay at the time of the shipment, proved the manner 
in which cotton was pressed there. The bale was at first from ten to eleven feet 
high: first, the cotton was trodden down by men into boxes; it was then placed 
under wooden screws and reduced to about three feet high; afterwards it was put 
under an iron worm-screw, with thirty-five men to the screw and was, by these 
means, brought down to about one foot seven or eight inches, and then corded very 
strongly. It was in this state when the measurement was taken. It appeared 
that the bales were shipped within twenty-four hours after the measurement. It 


A 
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was stated by the witness that the expansion was greatest immediately after the 
bales were taken from the screw, depending more or less on the quality of the 
lashings; that the cotton continued to expand for twenty-four hours and not much 
after that time. sag 

On a question being put to this witness, as to the usage, counsel for the plaintiff 
objected to any evidence of usage to pay freight according to the measurement 
at the screw or warehouse of the shippers. He contended that where nothing was 
said on the subject in the contract, the port of delivery is by law the place where 
the quantity of goods was to be ascertained and freight paid. Corrman, J., admitted 
the evidence. 

The witness then stated that he was acquainted with the general mode of shipping 
cottons from Bombay to London and that the general course was to pay freight at 
the rate of fifty cubic feet to the ton, according to measurement at the screw, as 
in the present instance. That it was the usage to call on the captain to sign bills 
of lading, with the measurement inserted; that the captain in this case had refused 
to admit the screw measurement; that there had been great disputes and differ- 
ences as to the mode of measuring cotton; that scarcely any ship was loaded 
without differences, insomuch that it had been considered necessary to re-model the 
whole of the company’s scale; and that the new scale was to come into use on 
April 7 subsequently to the shipment in question. There were three modes of 
measurement. (i) By taking 4} bales to the ton. (ii) By taking 14 hundredweight 
to the ton. (iii) By taking 50 cubic feet to the ton. The principal disputes arose 
as a result of the mode of measuring the bales, the callipers being imperfect and 
some persons insisting on the measurement over the ropes. The witness mentioned 
three ships in respect of which there had been differences, in consequence of vague- 
ness in the charters. 

Several other witnesses also proved that it was the usage to pay according 
to the measurement at the screw at Bombay, when nothing was said in the charter 
as to the place of measurement; that the expansion of the cotton would be con- 
siderable after landing it in London, which would make great difference in the 
measurement; and that the cotton could not be put back into the hold. That the 
bales would expand three or four cubic inches within the first twenty-four hours; 
that the expansion would be greater within the first twenty-four hours than at any 
subsequent period; but that the cotton would expand every time it was removed. 
That there was a difference of 20 per cent. between the measurement in this 
country and at Bombay; that the charters were generally made at Bombay; and 
that it was usually stipulated that the measurement should be Bombay measure- 
ment. All the witnesses stated that the course was for the measurement to be 
endorsed on the bill of lading, as in the present instance, and the freight to be 
paid according to that measurement. 

The captain was called for the plaintiff. Counsel proposed to ask him, first, 
whether he refused to receive the goods according to the Bombay measurement; 
secondly, to prove the measurement of the goods when they came on board the 
ship. Counsel contended that this proof was rendered necessary by the defendant's 
evidence which went to impeach the measurement at London. It was objected 
for the defendant that this evidence ought to have formed part of the plaintiff’s 
original case and it was so held by the judge. 

Counsel for the plaintiff also tendered evidence to show that when the goods 
were brought alongside, the captain having objected to receive the measurement 
at the screw, requested the shippers to attend the measurement of the goods on 
board the ship; also, evidence of a bill of lading delivered to the shippers, stating 
the measurement on board as well as the measurement at the screw, and that these 
measurements were written by the defendant’s agents in order to show that the 
parties did not act on the usage. The judge held that this also should have formed 
part of the original case. 

The defendant having paid into court freight, calculated on 355 tons, a verdict 
was found for him. The plaintiff obtained a rule nisi to set aside on the ground 
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that the language of the charterparty being unambiguous, the evidence of usage A 
ought not to have been admitted, and that at all events the evidence offered in 
reply ought not to have been rejected. 

Sir W. W. Follett and R. V. Richards for the defendant, showed cause against | 
the rule. ? | 


Serjeant Wilde and Martin for the plaintiff, supported the rule. B 


Cur. adv. vult. 


Nov. 26, 1888. TINDAL, C.J., delivered the following judgment of the court.— 
At the conclusion of the argument in this case, we stated our opinion that, so far 
as related to the first objection, we thought the case fell within the general rule 
that, where a doubt was raised by evidence on the meaning of a mercantile contract, C 
evidence was admissible of the usage or course of trade at the place where the 
contract was to be carried into effect, to explain or remove such doubt; and we 
still continue of that opinion and hold the evidence, which was given by the 
defendant at the trial of this cause, to be admissible. 

With respect to the evidence tendered by the plaintiff by way of reply, we think 
such evidence ought to have been received. For, as it appears to us, the evidence 
tendered had a direct bearing on the point whether the usage set up was a reason- 
able usage or not. Evidence of the extent of the difference between measurement 
on the merchant’s premises and measurement at the time of shipment, might be 
material to enable the judge to form his opinion on the reasonableness of the usage; 
and, if the usage should appear to be in a high degree unreasonable on this account, 
such evidence might also have weight with the jury on the question whether the E 
usage did or did not exist in fact. 

We think, therefore, on this ground, the cause must go down again to a new 
trial. 


Rule absolute. 


i 
G 
HAIGH AND ANOTHER v. BROOKS 
[Court oF QuEEN’s BENCH (Lord Denman, C.J., Littledale, Williams and Cole- 
ridge, JJ.), January 18, June 6, 1839] 
[Reported 10 Ad. & El. 809; 3 Per. & Dav. 452; 9 L.J.Q.B. 194] H 


Contract—Consideration—Adequacy—Guarantee for past debt—Delivery up to 
guarantor. 

The plaintiffs were the holders of the defendant’s guarantee which read as 
follows: ‘‘To [the plaintifis]. In consideration of your being in advance to 
[L. & Sons] in the sum of £10,000 for the purchase of cotton, I do hereby 
give you my guarantee for that amount...on their behalf [signed by the i 
defendant].’’ In consideration of the defendant’s promise to pay certain bills 
of exchange drawn by the plaintiffs on, and accepted by, L. & Sons, the 
plaintiffs, at the defendant’s request, delivered up to the defendant his guarantee. 
The bills were never paid when they fell due. In an action in assumpsit the 
defendant pleaded that the guarantee, being unenforceable because the plain- 
tiffs were already in advance when it was made, formed no sufficient considera- 


tion for his promise. on 
Held: (i) the words of the guarantee did not necessarily imply a past 
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A advance, and, even if they left it doubtful whether a future advance was 
guaranteed, a promise made in consideration of the guarantee being given up 
was valid; (ii) in the absence of fraud the court could not hold that a party 
was not bound by a promise made on any consideration which could be 
valuable. 


B Notes. Followed: Goldshede v. Swan (1847), 1 Exch. 154. Considered: 
Edwards v. Jevons (1849), 8 C.B. 486; Bell v. Welch (1850), 9 C.B. 1064. 
Explained: Way v. Hearn (1862), 18 C.B.N.S. 292. Referred to: Allnutt v. 
Ashenden (1848), 5 Man. & G. 392; Meinertzhagen v. Davis (1844), 1 Coll. 3385; 
Chapman v. Sutton (1846), 2 C.B. 634; Kearns v. Durell (1848), 6 C.B. 596; 
Steele v. Hoe (1849), 14 Q.B. 481; Curlewis v. Clark (1849), 8 Exch. 875; Bain- 

C bridge v. Wade (1850), 16 Q.B. 89; Colbourn v. Dawson (1851), 10 C.B. 765; 
Money v. Jordan (1852), 2 De G.M. & G. 818; Broom v. Batchelor (1856), 1 H. & 
N. 255; Hall v. Conder (1857), 2 C.B.N.S. 22; Cheale v. Kenward (1858), 3 
De G. & J. 27; Hart v. Miles (1858), 4 C.B.N.S. 871; Westlake v. Adams (1858), 
§ C.B.N.S. 248. 

As to consideration generally, see 8 Hatsspury’s Laws (3rd Edn.) 113 et seq.; 

D and for cases see 12 Dicest (Repl.) 196 et seq. As to consideration as an essential 
for a contract of guarantee, see 18 Hautsspury’s Laws (8rd Edn.) 419 et seq.; and 
for cases see 26 Dicest (Repl.) 17 et seq. 


Case referred to: 
(1) Wain v. Warlters (1804), 5 East, 10; 1 Smith, K.B. 299; 102 E.R. 972; 26 
Digest (Repl.) 49, 333. 


Also referred to in argument: 
Hitchcock v. Coker (1887, post p. 452; 6 Ad. & El. 488; 1 Nev. & P.K.B. 796; 
2 Her. & W. 464; 6 L.d.Bx,. 206; I J.P... 215; 12 E.R. 167, Bx. Ci: 
45 Digest (Repl.) 4638, 471. 
Saunders v. Wakefield (1821), 4 B. & Ald. 595; 106 E.R. 1054; 26 Digest (Repl.) 
i) 18, 62. 
Jenkins v. Reynolds (1821), 3 Brod. & Bing. 14. 
Cole v. Dyer (1831), 1 Cro. & J. 461; 1 Tyr. 304. 
Wood v. Benson (1831), 2 Cr. & J. 94; 2 Tyr. 98; 1 L.J.Ex. 18; 149 E.R. 40; 
26 Digest (Repl.) 19, 84. 
James v. Williams (1884), 5 B. & Ad. 1109. 
G Hawes v. Armstrong (1835), 1 Scott 661; 1 Bing.N.C. 761; 1 Hodg. 179; 4 
L.J.C.P. 254. 
Raikes v. Todd (1838), 8 Ad. & El. 846; 1 Per. & Dav. 1388; 1 Will. Woll. & H. 
619; 8 L.J.Q.B. 85; 112 E.R. 1058; 26 Digest (Repl.) 21, 95. 
Smith and Smith’s Case (1583), 3 Leon. 88. 
Barber v. Fox (1816), 1 Stark. 270, N.P.; 26 Digest (Repl.) 84, 207. 
H Rann v. Hughes (1778), 7 Term Rep. 350, n.; 4 Bro. Parl. Cas. 27; 101 E.R. 
1014, H.L.; 12 Digest (Repl.) 198, 1373. 
Longridge v. Dorville (1821), 5 B. & Ald. 117; 106 E.R, 1136; 12 Digest (Repl.) 
225, 1672. 
Stracy v. Bank of England (1880), 6 Bing. 754; L. & Welsb. 857; 4 Moo. & P. 
639; 8 L.J.0.8.C.P. 234; 180 E.R. 1471; 12 Digest (Repl.) 488, 3596. 
1 Shortrede v. Cheek (1834), 1 Ad. & El. 57; 8 Nev. & M.K.B, 866; 8 L.J.K.B. 
125; 110 E.R. 1129; 26 Digest (Repl.) 105, 723, 
Lee v. Muggeridge (1813), 5 Taunt. 86; 128 E.R. 599; 12 Digest (Repl.) 246, 
1379, 
Tuilefetd v.-Obee, (1801), 2 B. & Ad, 811; 1 L.J.K.B. 12; 109 E.R, 1348; 12 
Digest (Repl.) 228, 1702. 
Wennall v. Adney (1802), 3 Bos. & P. 247; 127 E.R. 187; 12 Digest (Repl.) 245, 
1869. 
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Nash v. Brown (1817), Chitty on Bills of Exchange, 11th ed., p. 60; 6 Deen 
(Repl.) 807, 22388. 

Holliday v. Atkinson (1826), 5 B. & C. 501; 8 Dow. & Ry. K.B. 168; 108 E.R. 
187; 12 Digest (Repl.) 228, 1696. 

Bret v. = S. (1600), Cro. Eliz. 756; 78 E.R. 987; 12 Digest (Repl.) 245, 1871. 

Boehm v. Campbell (1818), Gow, 55, N.P.; subsequent i lacgecio (1819), 8 
Taunt. 679; 6 Digest (Repl.) 44, 359. 

Stevens v. Lynch (1810), 12 East, 38; 104 E.R. 16; 6 Digest (Repl.) 377, 2706. 

Scott v. Jones (1813), 4 Taunt. 865; 128 E.R. 572; 22 Digest (Repl.) 242, 2380. 


Demurrer in an action of assumpsit on a guarantee. 

The declaration stated that in consideration that the plaintiffs, at the special 
instance and request of the defendant, would give up to him a certain guarantee 
of £10,000 on behalf of John Lees & Sons, Manchester, then held by the plaintiffs, 
the defendant undertook and promised the plaintiffs to see certain bills, accepted 
by John Lees & Sons, paid at maturity; that is to say, three bills of exchange drawn 
by the plaintiffs on, and accepted by, Lees & Sons, payable three months after date, 
for £3,466 13s. 7d., £3,000 and £38,200. Averment that the plaintiffs, relying on 
the defendant’s promise, did give up to the defendant the guarantee of £10,000. 
Breach, non-payment of the bills when they afterwards came to maturity, by Lees & 
Sons, or the parties at whose houses the bills were made payable, or by the 
defendant or any other person. 

By his third plea, to the first count the defendant pleaded that the supposed 
guarantee was a special promise to answer the plaintiffs for the debt and default of 
other persons, viz. John Lees & Sons, and that no agreement in respect of the 
supposed guarantee, or any memorandum or note thereof, wherein any sufficient 
consideration for the guarantee or special promise was stated, was in writing and 
signed by the defendant, or any other person lawfully authorised by him, as 
required by s. 4 of the Statute of Frauds. The defendant further pleaded that the 
guarantee, in consideration of the giving up whereof he had made the supposed 
promise mentioned in the first count of the declaration, and which was so given 
up as therein mentioned, was contained in a certain memorandum in writing signed 
by the defendant as follows: } 


‘‘Manchester, Feb. 1837. Messrs. Haigh and Franceys. Gent. In con- 
sideration of your being in advance to Messrs. John Lees & Sons, in the sum 
of £10,000 for the purchase of cotton, I do hereby give you my guarantee for 
that amount (say £10,000), on their behalf. John Brooks.”’ 


The defendant pleaded that there was no other agreement, memorandum, or note 
thereof, and, therefore, the guarantee was void and of no effect; and, the promise 
and undertaking was also void and of no effect. 

By a demurrer the plaintiffs said that, even if the original memorandum was not 
binding in point of law, the giving up of the guarantee to the defendant by the 
plaintiffs, which the defendant admitted, was a sufficient consideration for me 


defendant’s promise. 
The demurrer was argued before the Queen’s Bench. 


Sir W. W. Follett for the plaintiffs. 
Sir John Campbell for the defendant. 


Cur. adv. vult. 


June 6, 1839. LORD DENMAN, C.J., delivered the following judgment of the 
court.—-This action was brought on an assumpsit to see certain acceptances paid 
in consideration of the plaintiffs giving up a guarantee of £10,000 due from the 
acceptor to the plaintiffs. Plea, that the guarantee was for the debt of another 
and that there was no writing wherein the consideration appeared, signed by the 
defendant, and so the giving it up was no good consideration for the promise. 
Demurrer, stating for cause that the plea was bad because the consideration was 
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A executed, whether the guarantee were binding in law or not. The form of the 
guarantee was set out in the plea thus: 


“In consideration of your being in advance to Messrs. John Lees & Sons, 
in the sum of £10,000 for the purchase of cotton, I do hereby give you my 
guarantee for that amount (say £10,000), on their behalf. John Brooks.”’ 


B It was argued for the defendant that this guarantee is of no force because the fact 
of the plaintiffs being already in advance to Lees could form no consideration for 
the defendant’s promise to guarantee to the plaintiffs the payment of Lees’s 
acceptances. In the first place, this is by no means clear. That ‘‘being in 
advance’’ must necessarily mean to assert that he was in advance at the time of 
giving the guarantee is an assertion open to argument. It may possibly have been 

C intended as prospective. If the phrase had been ‘‘in consideration of your becom- 
ing in advance,”’ or ‘‘on condition of your being in advance,’’ such would have been 
the clear import. As it is, nobody can doubt that the defendant took a great 
interest in the affairs of Lees & Sons or believe that the plaintiffs had not come 
under the advance mentioned at the defendant’s request. Here then is sufficient 
doubt to make it worth the defendant’s while to possess himself of the guarantee, 

D and, if that be so, we have no concern with the adequacy or inadequacy of the price 
paid or promised for it. But we are by no means prepared to say that any circum- 
stances short of the imputation of fraud in fact could entitle us to hold that a party 
was not bound by a promise made on any consideration which could be valuable, 
while, of its being so, the promise by which it was obtained from the holder of it, 
must always afford some proof. 

Es Here, whether or not the guarantee could have been available within the doctrine 
of Wain v. Warlters (1), the plaintiffs were induced by the defendant’s promise 
to part with something which they might have kept and the defendant obtained 
what he desired by means of that promise. Both being free and able to judge for 
themselves, how can the defendant be justified in breaking this promise, by dis- 
covering afterwards that the thing in consideration of which he gave it did not 

F’ possess that value which he supposed to belong to it? It cannot be ascertained that 
that value was what he most regarded. He may have had other objects and motives 
and of their weight he was the only judge. We therefore think the plea bad and 
the demurrer must prevail. 

Judgment for plaintiffs. 
The plaintiffs having signed judgment, the defendant appealed to the Court of 


Exchequer Chamber where the judgment of the Queen’s Bench was affirmed (10 
Ad. & El. 828). 
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PRICE v DEWHURST AND OTHERS 


| Lord CHANCELLOR'S Court (Lord Cottenham, L.C.), January 11, 12, 18, Novem- 
ber 19, 1838] 


[Reported 4 My. & Cr. 76; 8 L.J.Ch. 57; 2 Jur. 1006; 41 E.R. 30] 


Conflict of Laws—Will—Will validly made in England of personal estate—Bequest 
of money due on mortgage of estate in foreign country—Money passing under 
will. 

A husband and wife who were British subjects domiciled and resident in 
England, and jointly entitled to a sum of money secured on a mortgage of an 
estate in the Danish island of St. Croix, made a joint will according to Danish 
law bequeathing all their personal estate. Afterwards the husband made a 
sole will bequeathing all his personal estate and particularising, among other 
things, money due on mortgage of an estate in St. Croix. The wife, having 
survived him, also made a sole will bequeathing all her personal estate. The 
two sole wills were proved in England by the plaintiff as personal representa- 
tive of both the testator and his wife, but the joint will was not. It appeared 
in evidence that for the purposes of transmission the Danish law considered 
money due on mortgage of land as personal estate. The defendants had ob- 
tained possession of the mortgage money in question as personal representatives 
constituted by the joint will and beneficiaries interested in part under that will, 
and with the assistance of an Executors’ Court of Dealing in St. Croix, 

Held: (i) the court could not take notice of the joint will as it had not been 
proved in England, and the mortgage money, therefore, passed under each of 
the sole wills; (ii) the Court of Dealing in St. Croix had no jurisdiction, and 
the defendants were trustees for the plaintiff of any interest they had obtained 
under the joint will. 


Notes. Section 1 of the Wills Act, 1963, provides that a will shall be treated 
as properly executed if its execution conformed to the internal law in force in 
the territory where it was executed, or in the territory where, at the time of its 
execution or of the testator’s death, he was domiciled or had his habitual residence, 
or in the State of which, at either of those times, he was a national. This section, 
therefore, supersedes the previous rules of private international law in the United 
Kingdom as to the formal validity of wills of immovable and movable property : 
see 43 Hatspury’s Statutes (2nd Edn.) 1502. 

Considered : Laneuville v. Anderson (1860), 2 Sw. & Tr. 24. Referred to: Whyte 
v. Rose (1842), 3 Q.B. 493; Vanquelin v. Bouard (1863), 15 C.B.N.S. 341; Pember- 
ton v. Hughes, [1899] 1 Ch. 781. 

As to the effect of wills made abroad and the enforcement of foreign judgments, 
see 7 Hatsspury’s Laws (8rd Edn.) 50 et seq., 141 et seq.; and for cases see 11 
Dicest (Repl.) 390 et seq., 502 et seq. 


Cases referred to: 
(1) Curling v. Thornton (1823), 2 Add. 6; 162 E.R. 198; subsequent proceedings, 


sub nom. Thornton v. Curling (1824), 8 Sim. 810; 11 Digest (Repl.) 397, 
532. 

(2) In the Goods of Maraver (1828), 1 Hag. Hec. 498; 162 E.R. 658; 11 Digest 
(Repl.) 411, 654. 

(3) Hare v. Nasmyth (1821), 2 Add. 25; 162 E.R. 205, H.L.; 11 Digest (Repl.) 


So slic 
(4) Stanley v. Bernes (1886), 3 Hag. Ecc. 873; 162 E.R. 1190; 11 Digest (Repl.) 


384, 455. 
(5) Anstruther v. Chalmer (1826), 2 Sim. 1; 4 L.J.0.8.Ch. 123; 57 H.R. 691; 


11 Digest (Repl.) 402, 582. 
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(6) Larpent v. Sindry (1828), 1 Hag. Ecc. 882; 162 E.R. 620; 11 Digest (Repl.) 
409, 628. 

(7) In the Goods of Read (1828), 1 Hag. Ecc. 474; 162 E.R. 649; 23 Digest 
(Repl.) 92, 912. 

(8) Barnesly v. Powel (1748), 1 Ves. Sen. 119; 27 E.R. 930, L.C.; subsequent 
proceedings (1749), 1 Ves. Sen. 284, L.C.; 23 Digest (Repl.) 240, 2907. 


Also referred to in argument : 


Pipon v. Pipon (1783), Amb. 25, 799; 9 Mod. Rep. 481; 27 E.R. 14,507; sub nom. 
Pippon v. Pippon, Ridg. temp.H. 165, L.C.; 11 Digest (Repl.) 897, 520. 
Thorne v. Watkins (1750), 2 Ves. Sen. 35; 28 E.R. 24, L.C.; 11 Digest (Repl.) 
897, 526. 

Burn v. Cole (1762), Amb. 415; 27 E.R. 277; 11 Digest (Repl.) 397, 527. 

Sill v. Worswick (1791), 1 Hy. Bl. 665; 126 E.R. 879; 11 Digest (Repl.) 384, 
454. 

Wolff v. Oxholm (1817), 6 M. & S. 92; 105 E.R. 1177; 11 Digest (Repl.) 386, 
466. 

Bruce v. Bruce (1790), 2 Bos. & P. 229; 6 Bro. Parl. Cas. 566; 2 Coop. temp. 
Cott. 510; 126 E.R. 1251, H.L.; 11 Digest (Repl.) 859, 272. 

Hog v. Hog (1792), 2 Coop. temp. Cott. 497; 47 E.R. 1269; sub nom. Hog v. 
Lashley, 6 Bro. Parl. Cas. 577, H.L.; 11 Digest (Repl.) 893, 505. 

Buchanan v. Rucker (1808), 9 East, 192; 103 E.R. 546; 11 Digest (Repl.) 006, 
1226. 

Neale v. Cottingham (1764), 1 Hy. Bl. 183, n. 

Hunter v. Potts (1791), 4 Term Rep. 182; 100 E.R. 962; 5 Digest (Repl.) 870, 
7308. 

Lord Cranstown v. Johnston (1796), 3 Ves. 170; 80 E.R. 952; 11 Digest (Repl.) 
872, 380. 

Martin v. Nicolls (1880), 3 Sim. 458; 57 E.R. 1070; 11 Digest (Repl.) 520, 1342. 

Tarleton v. Tarleton (1815), 4 M. & 8. 20; 105 E.R. 742; 11 Digest (Repl.) 520, 
1339. | 

Becquet v. MacCarthy (1831), 2 B. & Ad. 951; 109 E.R. 1896; 11 Digest (Repl.) 
511, 1265. 

Houlditch v. Marquess of Donegall (1884), 2 Cl. & Fin. 470; 8 Bli.N.S. 301; 
6 E.R. 1282, H.L.; 11 Digest (Repl.) 378, 418. 

A.-G. v. Dimond (1881), 1 Cr. & J. 856; 1 Tyr. 248; 9 L.J.O.S.Ex. 90; 148 E.R. 
1458; 21 Digest (Repl.) 181, 1070. 

Currie v. Bircham (1822), 1 Dow. & Ry.K.B. 35; 23 Digest (Repl.) 250, 3047. 

Royal Bank of Scotland v. Cuthbert (1812), 1 Rose, 462; 11 Digest (Repl.) 490, 
668. 

Bempole v. Johnstone (1796), 38 Ves. 198; 30 E.R. 967, L.C.; 11 Digest (Repl.) 
338, 97. 

Somerville v. Lord Somerville (1801), 5 Ves. 750; 31 E.R. 839; 11 Digest (Repl.) 
327, 23. 

Kennedy v. Earl of Cassillis (1818), 2 Swan. 318; 86 E.R. 685, L.C.; 11 Digest 
(Repl.) 546, 1540. 

A.-G. v. Hope (1834), 8 Bli.N.S. 44; 2 Cl. & Fin. 84; 1 Cr.M. & BR. 530; 4 Tyr. 
878; 5 E.R. 863, H.L.; 21 Digest (Repl.) 181, 1071. 

Arnold v. Arnold (1837), 2 My. & Cr. 256; Donnelly, 252; 6 L.J.Ch. 218; 1 Jur. 
255; 47 E.R. 853, L.C.; 21 Digest (Repl.) 109, 547. 

Breadalbane v. Chandos (1837), 2 My. & Cr. 711; 7 L.J.Ch. 28; 40 E.R. 811 
L.C.; 11 Digest (Repl.) 495; 1166. | 

Farquharson v. Seton (1828), 5 Russ. 45; 88 E.R. 944; 21 Digest (Repl.) 233, 
268. 

Fuller ef Willis (1831), 1 My. & K. 292, n; 39 E.R. 693, L.C.; 11 Digest (Repl.) 
520, 1343. 
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Lord Portatlington v. Soulby (1884), 3 My. & K. 104; 40 E.R. 40, L.C.; 11 Digest 
(Repl.) 546, 1534. 

De La Vega v. Vianna (1830), 1 B. & Ad. 284; 8 L.J.0.8.K.B. 388; 109 E.R. 
792; 11 Digest (Repl.) 536, 1463. | 

Novelli v. Rossi (1831), 2 B. & Ad. 757; 9 L.J.0.8.K.B. 307; 109 E.R. 1826; 
6 Digest (Repl.) 348, 2523. 

Humphreys v. Humphreys (1743), 8 P.Wms. 349; 24 E.R. 1096; 23 Digest 
(Repl.) 57, 473. 

Fell v. Lutwidge (1740), 2 Atk. 120; Barn. Ch. 319; 26 E.R. 475, L.C.; 23 Digest 
(Repl.) 60, 510. 

Farringdon v. Clarke (Clerk) (1782), 2 Chit. 429; 8 Doug.K.B. 124; 99 E.R. 572; 
1 Digest (Repl.) 517, 1508. 


Appeal by the defendants from a decree of SHapweLL, V.-C., reported 8 Sim. 279, 
in an administration action. 

The facts are taken from the judgment of the Lord Chancellor. The testator, 
Henry Seaton, was originally of St. Kitts; he married the testatrix, Catherine, in 
that colony, and they both afterwards resided for many years in St. Croix, a 
Danish colony. They both came to England in 1805 and lived in this country 
during the remainder of their lives, Henry Seaton dying in 1819, and Catherine 
Seaton in 1822. The Lord Chancellor regarded it as established that their domicil 
was in England at the time of their respective deaths. 

Henry Seaton made a will in 1814, by which he gave to his wife all his property, 
particularising money due on mortgage of an estate at St. Croix. Catherine Seaton 
proved this will and, by her will of 1822, gave the whole of her property to her 
two daughters, Mrs. Ann Price, the plaintiff, and Mrs. Hennessy, who both proved 
her~ will. Mrs. Hennessy afterwards died and the plaintiff, having obtained 
administration to her estate, was now the sole personal representative of Catherine 
Seaton and entitled to all that passed under her will or that of Henry Seaton. 

Part of the property of Henry and Catherine Seaton consisted of a sum of money 
which Catherine Seaton’s brother, who died in 1801, left to them by a will of 
1800, in these words: “‘I give and bequeath to my brother Henry Seaton and my 
sister Catherine Seaton.’’ This money was lent to one Peter Markoe, an inhabitant 
and proprietor of land in St. Croix who, by an instrument dated Mar. 21, 1805, 
acknowledged the debt as due to Henry Seaton, and bound himself to pay the 
same to him by annual instalments, the last of which was payable in July, 1813; 
and, as a security for the due payment and fulfilment of those terms, gave to 
Henry Seaton a first mortgage on an estate at St. Croix. 

The bill asked for a declaration that this money passed under both or one or 
other of those wills, so as to give the plaintiff a title to it, and for consequential 
directions. The defendants resisted the plaintiff’s title on the ground that Henry 
and Catherine Seaton, in 1807, and, therefore, after they had settled in this 
country, made a joint will by which they appointed two of the defendants, Henry 
Seaton and Edward Dewhurst, executors, and disposed of the whole of their property 
so as to give to these executors and the other defendants interests therein, that 
the defendants Henry Seaton and Edward Dewhurst had obtained probate of this 
will in the Executor’s Court of Dealing in St. Croix, but that no probate of this 
will had been granted by the ecclesiastical court in this country. 

The vice-chancellor declared that the defendants were trustees for the plaintiff 
of any interest they had acquired in the mortgage under the joint will of Henry 


and Catherine Seaton; that the mortgage debt due from Peter Markoe, and all 


securities for the same, passed under the will of Henry Seaton, dated April 5, 1814, 
and also the will of Catherine Seaton, dated July 2, 1822, and belonged to the 
plaintiff as their personal representative. 


Wigram and Bethell for the plaintiffs. 
Jacob and Sharpe for the defendants. 
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Nov. 19, 18388. LORD COTTENHAM, L.C.—This case, as raising questions of 
general interest and of international law, has acquired an importance which the 
difficulty of those questions does not justify, for, after a careful examination of the 
evidence, I am of opinion that the decision must turn on principles universally 
recognised and authorities which cannot be questioned. 

[His Lorpsurp stated the facts, and continued:] The first question which 
occurs is how can this court, in administering a testator’s property, take any notice 
of a will of which no probate has been obtained from the ecclesiastical court of this 
country? This court knows nothing of any will of personalty except such as the 
ecclesiastical court has, by the probate, adjudged to be the last will. The answer, 
indeed, seeks to get out of this difficulty by alleging that by the laws of Denmark 
in force in St. Croix, money lent on mortgage of land is, for the purposes of 
succession, considered as land and so to call in aid the lex loci rei site; and three 
witnesses were examined by the defendants to prove it. It is unnecessary to 
consider what course this court would have adopted if that position had been 
proved, and if it had really been established by evidence to be the law of a foreign 
country that a sum of money advanced on loan, with a personal contract for 
repayment at stated times, was to be considered as land and not as part of the 
personal estate, because the payment was also secured on land, inasmuch as the 
witnesses, who are both advocates of the High Court of Denmark, examined by 
the defendants themselves, say that moneys secured on mortgage of land within 
the Danish colonies are looked on by the Danish law as movable goods and refer 
to an ordinance of 1810. [His Lorpsuip referred to further evidence of Danish 
law which he considered irrelevant to the present case, and continued:] I must, 
therefore, consider that by the law of Denmark in force in St. Croix, money lent 
on mortgage is, for the purposes of succession, considered as personal property or 
movables. 

If, then, the money in question be personalty and if the domicil of the testator 
and testatrix was English, can there be any doubt (if I were at liberty, which I 
am not, to look at any document as a will except those of which probate has been 
eranted by the ecclesiastical court in this country) of the title to this money? 
The law of the country in which the deceased was domiciled at the time of the 
death not only decides the course of distribution or succession as to personalty, but 
regulates the decision as to what constitutes the last will. That this is the law 
and practice of the ecclesiastical courts of this country appears from many recent 
decisions, such as Curling v. Thornton (1). In In the Goods of Maraver (2), the 
domicil having been in Spain, the law of that country decided the probate. In 
Hare v. Nasmyth (8) the property was in England and the party died there, but the 
domicil was in Scotland, and the validity of the will was held to depend on the 
law of Scotland. Stanley v. Bernes (4), Anstruther v. Chalmer (5), and other cases 
referred to by the vice-chancellor, are decisions on the same principle. In this 
case the defendant has proved by all his three legal witnesses that the same rule 
prevails in St. Croix. 

The two Danish advocates, speaking of the courts there, say, that ‘‘with regard 
to movable property, the above-mentioned power of the ordinary dealing court and 
the extraordinary dealing masters or executors can, in conformity with the law, 
exist only in the case where the person or persons whose property in consequence 
of death falls under dealing, have had their fixed abode and home in St. Croix. 
Where this is not the case, the authorities there that are invested with dealing 
jurisdiction, may, on application from the proper persons concerned, seal up, make 
inventory of, collect, and transmit the movable effects found in St. Croix, the 
place where the defunct proprietor resided, but they have nothing to do with the 
distribution; nor can they pronounce any decision as to the manner of apportion- 
ment.”’ ; Another of the witnesses seems to intend to express the same opinion, 
as he distinguishes between wills made by Danish subjects and wills of persons 
living in foreign countries which, he says, it is natural to suppose are made con- 
formable to the laws and institutions of that country. The dealing and distribution 
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of property takes place there and, therefore, he says that it is immaterial whether 
a will made in a foreign country, disposing of property within the Danish dominions, 
be confirmed by the King of Denmark or not. 


It is necessary in many cases that the courts of the country where the property 


A 


is found should grant probate or give authority by letters of administration, for — 


the purpose of giving a legal right to recover and deal with the property; but 
whether that be effected by granting probate on production of an exemplified copy 
of the will proved where the domicil was (as in Larpent v. Sindry (6), as to the 
propriety of which Str Jonn Nicnou has expressed doubt in In the Goods of ead 
(7)) or by granting probate of a will inoperative because not made conformably to 
the laws of the country where the domicil was, or containing provisions contrary 
to those laws, both these courses of proceeding assume that the laws of the country 
in which the deceased was domiciled at the time of the death are to regulate the 
decision as to what is to be treated as the last will and the title and distribution 
under it. 

If, then, the domicil be proved to be English and if the rule that the law of 
the place of the domicil is to regulate the decision of what was the last will and 
what are the rights under it, be clearly the law of this country and be proved by 
the defendants’ own witnesses to be the law of St. Croix, on what can the defendants 
rest their title in opposition to the will established by the probates in this country? 
Why solely on the proceedings of the Executors’ Courts of Dealing at St. Croix, 
by which the joint will has been declared to be the only operative disposition of the 
property. J abstain from going into an examination of those proceedings because 
the vice-chancellor has already done so and has, I think, come to a very correct 
conclusion on them. So that if it were necessary, I should have no hesitation in 
declaring, on the ground of fraud, that the defendants held the property of which 
they obtained the possession by these proceedings, on trust for the parties entitled 
under the wills proved in this country, for which the course adopted by Lorp 
Harpwicke in Barnesly v. Powel (8), would be a more than sufficient authority. 
However, I find another ground, on the evidence of the defendants, for disregarding 
those proceedings as deciding any question of property, and that is, that in the 
circumstances of this case, the court making those decisions had no jurisdiction 
whatever in the matter. The passages I have before quoted from the evidence of 
the witnesses of the defendants, prove that to be so. They say that the powers of 
these courts exist only where the persons whose property falls under dealing have 
had their fixed abode and home at St. Croix, and when that is not the case, their 
authority is confined to securing the property and transmitting it to the place 
where the defunct proprietor resided, and that they have nothing to do with the 
distribution and cannot pronounce any decision as to the manner of apportionment. 

The defendants, therefore, have themselves proved that the court, on whose judg- 
ment they rest their title, had no jurisdiction. It is, however, by virtue of that 
judgment that they have obtained possession of property which belongs to the 
plaintiff, as personal representative of the two wills which have been proved and 
there is no doubt but that the title to the property in question must depend on 
these wills, and that the vice-chancellor has most properly declared the defendants 
trustees of what they have so received, and accountable to the plaintiff as such 
personal representative. This displaces the ground on which part of the petition 
of appeal rests, namely, that the defendants ought to have been directed to account 
for one moiety only, on the ground that the joint will is to regulate the title to the 
property, that is, that a will of which probate has not been granted is to prevail 
against two wills of which probate has been granted and that, in deciding on the 
validity of a will and the distribution of personal property, the law of the country 
where the property happened to be is to prevail against the law of the country 
in which the deceased was domiciled at the time of the death, contrary to the 
established law of this country and to the laws of Denmark, as proved by the 


defendants’ own witnesses. 
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The absence of Henry Seaton was urged as an objection to the decree but that 
cannot protect the parties who are here from accounting for what they have received 

and the other directions of the decree. The appeal must be dismissed with costs. 
Appeal dismissed. 


CHADWICK v. TROWER AND OTHERS 


[Court or ExcHequer CuAmper (Parks, B., Patteson and Williams, JJ., Gurney, 

B., Coleridge, J., and Maule, B.), June 29, 1839] 

[Reported 6 Bing.N.C. 1; 8 Scott, 1; 8 L.J.Ex. 286; 183 E.R. 1] 
Easement—Support—W all—Adjoining wall—Pulling down wall—Ignorance of 
existence of adjoining wall. 

The mere circumstance of juxtaposition does not render it necessary for a 
person who pulls down his wall to give notice of his intention to the owner of 
an adjoining wall. Nor, if be be ignorant of the existence of the adjoining 
wall—as where it is underground—is he bound to use extraordinary caution in 
pulling down his own. 

Notes. Distinguished: Bradbee v. Christ’s Hospital (1842), 2 Dowl.N.S. 164; 
Humphries v. Brogden, {18438-60] All E.R.Rep. 779. Applied: Bonomi v. Back- 
house (1858), E.B. & E. 622. Considered: Fairbrother v. Bury R.S.A. (1889), 
387 W.R. 544; Southwark and Vauxhall Water Co. v. Wandsworth District Board of 
Works, [1895-9] All E.R.Rep. 422; Ilford U.D.C. v. Beal, [1925] All E.R.Rep. 
361. Referred to: Bibby v. Carter (1859), 7 W.R. 193; Sub-Marine Telegraph Co. 
v. Dickson (1864), 15 C.B.N.S. 759; Rylands v. Fletcher (1866), L.R. 1 Exch. 265; 
Dalton v. Angus (1881), 6 App. Cas. 740. 

As to the easement of support generally, see 12 Hauspury’s Laws (8rd Edn.) 
603 et seq.; and for cases see 19 Dicrest (Repl.) 171 et seq. As to nuisances between 
neighbouring properties, see 28 Hatsspury’s Laws (8rd Edn.) 181 et seq.; and for 
cases see 86 Diacrst (Repl.) 39 et seq. 


Cases referred to in argument: 

Peyton v. London Corpn. (1829), 9 B. & C. 725; 109 E.R. 269; sub nom. Peyton 
v. St. Thomas’s Hospital (Governors), 7 L.J.0.S.K.B. 822; 19 Digest (Repl.) 
185, 1247. 

Slingsby v. Barnard (1616), 1 Roll. Rep. 430; 81 E.R. 586; 19 Digest (Repl.) 183, 
1229. 

Jones v. Bird (1822), 5 B. & Ald. 837; 1 Dow. & Ry.K.B. 497; 106 E.R. 1897; 
41 Digest 56, 408, 

Brown v. Windsor (1830), 1 Cr. & J. 20; 19 Digest (Repl.) 185, 1249. 

Dodd v. Holme (1834), 1 Ad. & El. 493; 3 Nev. & M.K.B. 739; 110 E.R. 1296; 
19 Digest (Repl.) 1883, 1234. 

Wyatt v. Harrison (1832), 3 B. & Ad. 871; 1 L.J.K.B. 237; 110 E.R. 820; 19 
Digest (Repl.) 178, 1200. 

Appeal by the defendant from a decision of the Court of Common Pleas in 
an action for damages for negligence. 

In the first count of the declaration the plaintiffs alleged that they were possessed 
of a vault or cellar containing wine, adjoining other vaults and walls, and which in 
part rested on and was supported by parts of the adjoining vaults and walls; that 
the plaintiffs were of right entitled to such support for their cellar and that there 
were certain foundations belonging to, and supporting the cellar which they ought 


* 


“ 
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to enjoy; that the defendant removed the adjacent vaults and walls without shoring 
up or taking precautions to support it and dug the earth and disturbed the founda- 
tions without taking precautions to prevent the foundations from being weakened 
and giving way; that the plaintiff's vault was injured and the wine destroyed. 


The second count alleged it to have been the defendant’s duty, in the event of his 


not shoring up the walls, to give notice to the plaintiffs of his intention to pull down, 
and also that it was his duty to use due care and skill, and to take due, reasonable, 
and proper precaution about the pulling down his vaults and walls, so that for want 
of such precaution the plaintiffs’ vault should not be injured; and then alleged 
as a breach of such duty, that the defendant pulled down his vaults and walls 
without giving the plaintifis notice of his intention, and without taking due care 
and precaution in the pulling down, whereby the plaintiff’s vault was injured, and 
the wine in it destroyed. 

The defendant denied liability. 

At the trial of the action before Trnpat, C.J., at the sittings at Guildhall after 
Hilary Term, 1837, a verdict was found for the plaintiffs on all the issues with 
general damages. ‘The defendant appealed on the ground that the second count 
was bad in law. : 


Wightman for the defendant. 
W..H. Watson for the plaintiffs. 


June 29, 1839. PARKE, B., delivered the following judgment of the court.— 
We are unanimously of opinion that the judgment of the court below must be 
reversed. The question arises on the second count of the declaration. [Hrs Lorp- 
sHip read the second count, observed that it had made the breach of the alleged 
duty to give notice a substantive ground for damages, and continued :] Inasmuch 
as the damages are given generally on the whole declaration, the judgment must be 
arrested and a venire de novo awarded. : 

Supposing, however, that improperly pulling down the defendant’s vaults and 
walls may be treated as the substantive cause of action and that the second branch 
of the plaintiffs’ argument is well founded (which we think it is not), then the 
question arises whether any such duty as that which is alleged to have been 
violated is by law cast on the defendant. The duty alleged to be cast on the 
defendant by reason of the proximity of his premises to those of the plaintiffs is, 
‘to use due care and skill, and to take due, reasonable, and proper precautions in 
and about the pulling down and prostrating and removing the said vaults, build- 
ings, and walls adjoining the plaintiffs’ vault, so that for want of such care, skill, 
and precaution, the vault of the plaintiffs, and the contents thereof, might not be 
damaged or destroyed on that occasion, or the plaintiffs injured in respect thereof :”’ 
The breach alleged is, ‘‘that the defendant did not nor would use due care or skill, 
or take due, reasonable, or proper precaution in or about the pulling down, prostrat- 
ing, or removing the said vaults, buildings, or walls so adjoining the said vault of 
the plaintiffs, according to his duty.”’ 

The question is whether the law imposes on the defendant an obligation to take 
such care in pulling down his vaults and walls as will avoid injury to the adjoining 
vault. Supposing that to be so where the party 1s cognisant of the existence of the 
vault, we are all of opinion that no such obligation can arise where there is no 
averment that the defendant had notice of its [the vault’s] existence; because one 
degree of care would be required where no vault exists but the soil is left in its 
natural and solid state; another where there is a vault; and another and still greater 
degree of care would be required where. the adjoining vault is of a weak and fragile 
construction. How is the defendant to ascertain the precise degree of care and 
caution the law requires of him if he has no notice of the existence or of the nature 
of the structure? We think no such obligation as that alleged exists in the absence 
of notice. On this ground also we think the count is bad and, consequently, there 
must be a venire de novo. 

Appeal allowed. Ventre de novo. 
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PRIESTLEY v. FOWLER 


[Court or Excnrequer (Lord Abinger, C.B., and Parke, B.), November 23, 
1837 | 


[Reported 3 M. & W.1; Murp. & H. 305; 7 L.J.Ex. 42; 1 Jur. 987; 
150 E.R. 1030] 


Master and Servant—Duty of master—Provision of safe working conditions— 
Avoidance of injury to servant—Standard of care—Right of servant to refuse 
dangerous service. 

Per Lorp Asincer, C.B.: The mere relation of the master and the servant 
hever can imply an obligation on the part of the master to take more care 
of the servant than he may reasonably be expected to do of himself. He is, no 
doubt, bound to provide for the safety of his servant in the course of his 
employment, to the best of his judgment, information and belief. The servant 
is not bound to risk his safety in the service of his master, and may, if he 
thinks fit, decline any service in which he reasonably apprehends injury to 
himself. 

The plaintiff, a servant of the defendant in his trade as a butcher, was 
directed to take certain goods in a van conducted by another servant of the 
defendant. Owing to the overloading of the van, the plaintiff was thrown to 
the ground and sustained injuries. The plaintiff, in his claim for damages 
against the defendant, alleged, inter alia, that the defendant had failed to use 
proper care to see that the van was not overloaded and to secure the safety 
of his servant. 

Held: the servant was under a duty to act with due diligence on behalf 
of his master and knew as well if not better than his master whether the van 
was overloaded; the defendant, therefore, had not failed in any obligation to 
the plaintiff which gave rise to a claim against him. 


Notes. Applied: Hutchinson v. York, Newcastle and Berwick Rail. Co. (1850), 
5 Exch. 348; Wigmore v. Jay (1850), 5 Exch. 354; Couch v. Steel (1854), 3 E. & B. 
402. Considered: Wiggett v. Fox (1856), 11 Exch. 832. Applied: Southcote v. 
Stanley (1856), 1 H. & H. 247; Searle v. Lindsay (1861), 11 C.B.N.S. 429. Con- 
sidered: Mellors v. Shaw (1861), 1 B. & S. 487. Distinguished: Clarke v. Holmes 
(1862), 7 H. & N. 937. Applied: Waller v. South Hastern Rail. Co (1863), 2 H. & 
C. 102; Tunney v. Midland Rail. Co. (1866), L.R. 1 C.P. 291. Considered: Hoey 
v. Dublin and Belfast Rail. Co. (1870), 18 W.R. 9380; Fowler v. Lock (1872), L.R. 
7 C.P. 272. Apphed: Lovell v. Howell (1876), 1 C.P.D. 161. Considered: Wood- 
ley v. Metropolitan District Rail. Co., [1874-80] All Ii.R.Rep. 125. Applied: 
Rourke v. White Moss Colliery Co. (1877), 46 L.J.Q.B. 283; Hedley v. Pinkney 
Steamship Co., [1892] 1 Q.B. 58. Considered:Groves v. Lord Wimborne, [1898 | 
2 Q.B. 402. Applied: Tozeland v. West Ham Union, [1906] 1 K.B. 588; Coldrick 
v. Partridge, Jones & Co., [1910] A.C. 77; Heasmer v. Pickfords (1920), 36 T.L.R. 
818. Considered: Baker v. James Bros., [1921] All E.R.Rep. 590; Radcliffe v. 
Ribble Motor Services, Ltd., [1989] A.C. 215. Applied: Fanton v. Denville, 
[1932] All E.R.Rep. 860. Considered: Wheeler v. New Merton Board Mills, Ltd., 
[1933] All E.R.Rep. 28. Applied: Metcalfe v. London Passenger Transport Board, 
[1938] 2 All E.R. 852. Referred to: Brown v. Mallett (1848), 5 C.B. 599; Seymour 
v. Maddox (1851), 16 L.T.O.8. 887; Metcalfe v. Hetherington (1855), 11 Exch. 257; 
Dynen v. Leach (1857), 26 L.J.Exch. 221; Scott v. Manchester Corpn. (1857), 26 
L.J.Ex. 182; Bartonshill Coal Co. v. McGuire (1858), 31 L.T.0.S. 258; Bartonshill 
Coal Co. v. Reid (1858), 31 L.T.0.S. 255; Vose v. Lancashire and Yorkshire Rail. 
Co. (1858), 2 H. & N. 728; Riley v. Baxendale (1861}, 6 H. & N. 445; Bland v. 
Ross, The Julia (1861), 14 Moo.P.C.C. 210; Lovegrove v. London, Brighton and 
South Coast Rail. Co., Gallagher v. Piper (1864), 16 C.B.N.S. 669; Morgan v. Vale 
of Neath Rail. Co. (1865), 14 W.R. 144; Turner v. Great Eastern Rail. Co. (1875), 
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83 L.T. 481; Swainson v. North Eastern Rail. Co. (1878), 8 Ex.D. 841; Griffiths v. 
Dudley, [1881-5] All E.R.Rep. 450; Gibbs v. Great Western Rail. Co. (1883), 11 
Q.B.D. 22; Murphy v. Wilson (1883), 52 L.J.Q.B. 524; Griffiths v. London and 
St. Katherine Docks Co. (1884), 13 Q.B.D. 259; Thomas v. Quartermaine (1887), 
18 Q.B.D. 685; Johnson v. Lindsay, [1891] A.C. 871; The Petrel, [1893] P. 820; 
Marley v. Osborn (1894), 10 T.L.R. 388; Young v. Hoffman Manufacturing Co., 
[1904-7] All E.R.Rep. 807; Lees v. Dunkerley, [1911] A.C. 5; Watkins v. Naval 
Colliery Co., [1912] 107 L.T. 821; Cole v. De Trafford, [1918-19] All E.R.Rep. 
290; Holloway v. Donaldson Line, Ltd. (1985), 41 Com. Cas. 47; Wilsons and Clyde 
Coal Co. v. English, [1937] 8 All E.R. 628; Lambert v. Constable and Hatt, da: 
(1940), 163 L.T. 194; Speed v. Thomas Swift d Co., [1943] 1 All E.R. 539; 
Alexander v. Tredegar Iron and Coal Oo., [1945] A.C. 286; Deyong v. Shenburn, 
[1946] 1 All E.R. 266; Graham (or Miller) v. Glasgow Corpn., [1947] 1 All E.R. 
1; Winter v. Cardiff R.D.C., [1950] 1 All E.R. 819; Ashdown v. Samuel Williams 
dé Sons, Ltd., [1956] 2 All E.R. 384; Davie v. New Merton Boards, Ltd., [1959] 
1 All E.R. 346. 

As to the duty of a master towards his servant at common law, see 25 Haussury’s 
Laws (8rd Edn.) 505, 506; and for cases see 84 Diausr (Repl.) 263-269. 


Rule Nisi obtained by the defendant to arrest judgment in an action for damages 
for personal injuries brought by the plaintiff, a servant, against the defendant, his 
employer. 

The plaintiff who was a servant of the defendant in his trade of a butcher stated 
in his declaration that the defendant had directed the plaintiff to go with and take 
certain goods of the defendant’s, in a van belonging to the defendant, and conducted 
by another of his servants in carrying goods for hire upon a certain journey and that 
the plaintiff, in pursuance of the defendant’s direction was being carried by the said 
van with the said goods. It was the defendant’s duty to use due and proper care 
that the van should be in a proper state of repair, that it should not be overloaded 
and that the plaintiff should be safely and securely carried thereby, which never- 
theless the defendant failed to do. In consequence of the neglect of all and each 
of the aforesaid. duties the van gave way and broke down and the plaintiff was 
thrown with violence to the ground and thereby fracturing his thigh. 

The defendant denied liability. 

At the trial before Park, J., the plaintiff gave evidence to show that the injury 
arose from the overloading of the van, that it was so loaded with the defendant’s 
knowledge and obtained a verdict for £100. In the following term, Serjeant Adams 
obtained a rule to show cause why the judgment should not be arrested, on the 
ground that the defendant was not liable in law in the circumstances stated in 
the declaration. 

Serjeant Goulburn and N. R. Clarke for the plaintiff, showed cause against the 
rule. 


Serjeant Adams for the defendant, supported the rule. 
Cur. adv. vult. 


Nov. 23, 1837. LORD ABINGER, C.B., delivered the following judgment of the 
court.—This was a motion in arrest of judgment, after verdict for the plaintiff. 
It has been objected to the declaration that it contains no premises from which the 
duty of the defendant, as therein alleged, can be inferred in law or, in other words, 
that from the mere relation of master and servant no contract, and, therefore, no 
duty, can be implied on the part of the master to cause the servant to be safely and 
securely carried, or to make the master liable for damage to the servant, arising 
from any vice or imperfection, unknown to the master, in the carriage, or in the 
mode of loading and conducting it. For, as the declaration contains no charge 
thatthe defendant knew any of the defects mentioned, the court is not called upon 
to decide how far such knowledge on his part of a defect unknown to the servant, 
would make him liable. It is admitted that there is no precedens for the present 
action by a servant against a master. We are, therefore, to decide the question 


A 
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A upon general principles, and in doing so we are at liberty to look at the con- 
sequences of a decision the one way or the other. 

If the master be liable to the servant in this action, the principle of that liability 
will be found to carry us to an alarming extent. He who is responsible by his 
general duty, or by the terms of his contract, for all the cons®quences of negligence 
in a matter in which he is the principal, is responsible for the negligence of all his 

B inferior agents. If the owner of the carriage is, therefore, responsible for the 
sufficiency of his carriage to his servant, he is responsible for the negligence of his 
coach-builder or his harness-maker or his coachman. The footman, therefore, who 
rides behind the carriage, may have an action against his master for a defect in the 
carriage owing to the negligence of the coach-maker or for a defect in the harness 
arising from the negligence of the harness-maker or for drunkenness, neglect, or 

c want of skill in the coachman; nor is there any reason why the principle should not, 
if applicable in this class of cases, extend to many others. The master, for example, 
would be liable to the servant for the negligence of the chambermaid, for putting 
him into a damp bed; for that of the upholsterer, for sending in a crazy bedstead, 
whereby he was made to fall down while asleep and injure himself; for the 
negligence of the cook, in not properly cleaning the copper vessels used in the 

— kitchen; of the butcher, in supplying the family with meat of a quality injurious 
to the health; of the builder, for a defect in the foundation of the house, whereby 
it fell and injured both the master and the servant by the ruins. 

The inconvenience, not to say the absurdity of these consequences, affords a 
sufficient argument against the application of this principle to the present case. 
But, in truth, the mere relation of the master and the servant never can imply an 

F obligation on the part of the master to take more care of the servant than he may 
reasonably be expected to do of himself. He is, no doubt, bound to provide for the 
safety of his servant in the course of his employment, to the best of his judgment, 
information, and belief. ‘The servant is not bound to risk his safety in the service 
of his master, and may, if he thinks fit, decline any service in which he reasonably 
apprehends injury to himself: and in most of the cases in which danger may be 

Ff incurred, if not in all, he is just as likely to be acquainted with the probability and 
extent of it as the master. In that sort of employment, especially, which is 
described in the declaration in this case, the plaintiff must have known as well as 
his master, and probably better, whether the van was sufficient, whether it was 
overloaded, and whether it was likely to carry him safely. In fact, to allow this 
sort of action to prevail would be an encouragement to the servant to omit that 

G diligence and caution which he is in duty bound to exercise on the behalf of his 
master, to protect him against the misconduct or negligence of others who serve 
him, and which diligence and caution, while they protect the master, are a much 
better security against any injury the servant may sustain by the negligence of 
others engaged under the same master, than any recourse against his master for 
damages could possibly afford. 

H_. We are, therefore, of opinion that the judgment ought to be arrested. 


Rule absolute. 
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HITCHCOCK v. COKER 


[Court or Kine’s Bencu (Lord Denman, C.J., Littledale, Patteson and Cole- 
ridge, JJ.), May#25, 1836] 


[Court or Excurquer CHAMBER (Tindal, C.J., Lord Abinger, C.B., Gaselee and 
Vaughan, JJ., Bolland and Alderson, BB), Pebmiar 6, 1837] 


Fee bhed 6 Ad. & El. 488; 1 Nev. & P.K.B. 796; 2 Har. & W. 464; 
6 L.J.Kx. 266; 1 J.P. 215; 112 E.R. 167] 


Contract—Illegality—Restraint of trade—Restraint larger than need for protec- 
tion of obligee—Area of restraint—Reasonableness—Consideration of sur- 
rounding circumstances—Period of restraint—Reasonableness—Life of 
obligor. 

Where in a contract a provision restraining a party from carrying on a trade 
is larger and wider than the protection of the other party to the contract can 
possibly require, the restraint must be considered as unreasonable in law, and 
the contract which would enforce it must, therefore, be void. 

Where the question turns on the reasonableness or unreasonableness of the 
restriction of the party from carrying on the trade or business within a certain 
space or district the answer may depend on various circumstances that may 
be brought to bear upon it, such as the nature of the trade or profession, the 
populousness of the neighbourhood, or the mode in which the trade or pro- 
fession is usually carried on. With the knowledge of these and other circum- 
stances a judgment may be formed whether the restriction is wider than the 
protection of the obligee can reasonably require. 

With respect to the duration of the restriction the case is different. The 
goodwill of a trade is a subject of value and price. It may be sold or be- 
queathed, or become assets in the hands of the personal representative of a 
trader. If a restriction as to time is to be held to be illegal if extended beyond 
the period of the party by himself carrying on the trade, the value of the good- 
will is altogether destroyed. If, therefore, it is not unreasonable, as un- 
doubtedly it is not, to prevent a servant from entering-~into the same trade in 
the same town as that in which the master lives so long as the master carries 
on the trade there, it is not unreasonable that the restraint should be carried 
further and should be allowed to continue if the master sells the trade or 
bequeaths it, or it becomes the property of his personal representative. It is 
not unreasonable that the restriction should go so far as to secure to the master 
the enjoyment of the price or value for which the trade would sell or secure 
the enjoyment of the same trade to his purchaser, legatee, or executor. The 
only effectual mode of doing this is by making the restriction of the servant’s 
setting up or entering into the trade or business within the given limit co- 
extensive with the servant’s life. 


Contract—Illegality—Restraint of trade—Consideration—Legal consideration of 
some value—No need for consideration equal in value to what obligor loses 
under contract. 

To support a contract in restraint of trade there must be such good and 
valuable consideration as is essential to support any contract not under seal, 
but the court need not weigh whether the consideration is equal in value 
to that which the party loses by the restraint under which he has placed him- 
self. It is enough that there is a consideration for the bargain, and ae such 
consideration is a legal consideration and of some value. 


Notes. Applied: Leighton v. Wales (1838), 3 M. & W. 545; Pilkington v. Scott 
(1846), 15 M. & W. 687; Sainter v. Ferguson (1849), 7 C.B. 716. Considered: 
Mumford v. Geething (1859), 7 C.B.N.S. 805. Applied: Gravely v. Barnard (1874), 
L.R. 18 Eq. 518. Considered: Cooper v. Southgate (1894), 63 L.J.Q.B. 670; 
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Eastes v. Russ, [1914] 1 Ch. 468. Referred to: Archer v. Marsh (1837), 6 Ad. & 
El. 959; Ward v. Byrne (1839), 5 M. & W. 548; Proctor v. Sargent (1840), 2 Man. 
& G. 20; Mallan v. May (1848), 12 L.J.Ex. 876; Green v. Price (1845), 138 M. & W. 
695; Pemberton v. Vaughan (1847), 11 Jur. 411; Hastings v. Whitley (1848), 2 
Exch. 611; Elves v. Crofts (1850), 10 C.B. 241; R. v. Welclf-Wills (1853), 17 Jur. 
1007; Tallis v. Tallis (1853), 1 E. & B. 391; Avery v. Langford (1854), Kay, 663; 
Dendy v. Henderson (1855), 11 Exch. 194; Hilton v. Eckersley (1855), 6 BE. & B. 
47; Mercer v. Irving (1858), E.B. & E. 563; Rousillon v. Rousillon (1880), 14 
Ch.D. 851; Jacoby v. Whitmore (1883), 49 L.T. 835; Davies v. Davies (1887), 36 
Ch.D. 859; Badische Anilin und Soda Fabrik v. Schott, Segner, [1892] 3 Ch. 447; 
Moenich v. Fenestre (1892), 61 L.J.Ch. 787; Rogers v. Maddocks, [1892] 3 Ch. 
346; Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co., [1891-94] All 
E..R.Rep. 1; Haynes v. Doman, [1899] 2 Ch. 18; Phillips v. Stevens (1899), 15 
T.L.R. 825; Underwood v. Barker, [1899] 1 Ch. 800; Townsend v. Jarman (1900), 
69 L.J.Ch. 823; Mason v. Provident Clothing and Supply Co., [1911-13] All 
E.R.Rep. 400; Morris v. Saxelby, [1915] 2 Ch. 57; McLHllistrim v. Ballymacelligott 
Co-op. Agricultural and Dairy Soc., [1919] A.C. 548; Rodriguez v. Speyer Bros., 
[1918-19] All E.R.Rep. 884; Fitch v. Dewes, [1921] All E.R.Rep. 18; Connors 
Bros., Ltd. v. Connors, [1940] 4 All E.R. 179. 

As to restraint of trade by contract, see 38 Hatssury’s Laws (8rd Edn.) 15 
et seq.; and for cases see 43 Dicrst 19 et seq. 


Cases referred to: 
(1) Mitchel v. Reynolds (1711), 1 P.Wms. 181; Fortes. Rep. 296; 10 Mod. Rep. 
130; 24 E.R. 347; 43 Digest 11, 59. 
(2) Horner v. Graves (1831), 7 Bing. 735; 5 Moo. & P. 768; 9 L.J.0.8.C.P. 192; 
131 E.R. 284; 48 Digest 26, 181. 
(3) Chesman v. Nainby (1727), 2 Stra. 7389; 2 Ld. Raym. 1456; 93 E.R. 819; 
affirmed, 1 Bro. Parl. Cas. 234, H.L.; 483 Digest 28, 206. 
(4) Bunn v. Guy (1803), 4 East, 190; 1 Smith, K.B. 1; 102 E.R. 803; 43 Digest 
68, 721. 
(5) Wickens v. Evans (1829), 3 Y. & J. 318; 48 Digest 13, 71. 
Also referred to in argument: 

Hunlocke v. Blacklowe (1670), 2 Saund. 156; 2 Keb. 674; 85 E.R. 893; sub nom. 
Humlock v. Blackalaw, 1 Sid. 464; 1 Mod. Rep. 64; 12 Digest (Repl.) 471, 
3512. 

Davis v. Mason (1793), 5 Term Rep. 118; 101 IX.R. 69; 48 Digest 64, 661. 

Hayward v. Young (1818), 2 Chit. 407; 43 Digest 64, 664. 

Young v. Timmins (1831), 1 Cr. & J. 3831; 1 Tyr. 226; 9 L.J.O.S.Ex. 68; 148 
E.R. 1446; 48 Digest 27, 186. 

Homer v. Ashford (1825), 8 Bing. 822; 11 Moore, C.P. 91; 4 L.J.0.8.C.P. 62; 
130 E.R. 537; 48 Digest 81, 250. 

Gale v. Reed (1806), 8 Kast, 80; 103 E.R. 274; 48 Digest 76, 801. 

Anon. (1577), Moore, K.B. 115; 72 E.R. 477; 43 Digest 65, 676. 

Anon. (1587), 2 Leon. 210; Moore, K.B. 242; 74 E.R. 485; 43 Digest 72, 754. 

Bryson v. Whitehead (1822), 1.Sim. & St. 74; 1 L.J.0.8.Ch. 42; 57 E.R. 29; 
43 Digest 38, 380. 

Capes v. Hutton (1826), 2 Russ. 857; 38 E.R. 370; 48 Digest 68, 720. 

Williams v. Williams (1818), 1 Coop. Temp. Cott. 95; 2 Swan. 253; 1 Wils. Ch. 
473, n.; 86 E.R. 612, L.C.; 43 Digest 77, 806. 

Broad v. Jollyfe (1620), Cro. Jac. 596; 79 E.R. 509; sub nom. Jollie v. Broads, 2 
Roll. Rep. 201; sub nom. Joliffe v. Brode, W.Jo. 13; sub nom. Jelliet v. 
Broad, Noy. 98; 48 Digest 38, 366. 

Prugnell v. Gosse (1648), Aleyn, 67; 82 E.R. 919; 43 Digest 38, 370. 


Appeal by the plaintiff from an order of the King’s Bench made on a rule obtained 
by the defendant to arrest judgment on a verdict obtained by the plaintiff on the 
trial of the action at Somersetshire Assizes. 
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By his declaration the plaintiff stated that, before and at the time of making 
the agreement and the promise of the defendant thereinafter mentioned, he (the 
plaintiff) was a druggist, and had taken the defendant into his service as an 
assistant in his trade at an annual salary upon condition (among other things) that 
the defendant should enter into and observe and perform the agreement sued on. 
By this agreement which was dated April 12, 1832, and was made between the 
defendant, of the one part, and the plaintiff of the other (after reciting that the 
plaintiff had taken the defendant into his service as an assistant at an annual salary, 
upon condition, among other things, that the defendant should enter into and 
observe and perform the agreement thereinafter contained) the defendant did 
promise and agree to and with the plaintiff that, if the defendant should at any time 
thereafter, directly or indirectly, either in his own name or in the name of any other 
person, use, exercise, carry on, or follow the trades or businesses of a chemist and 
druggist, or either of them, within the town of Taunton, in the county of Somerset, 
or within three miles thereof, then the defendant, his executors, administrators, or 
assigns, would, on demand, pay to the plaintiff, his executors, administrators or 
assigns, £500, as and for liquidated damages. The plaintiff alleged that the 
defendant had not performed the agreement, but, on April 21, 1882, in his own 
name carried on and followed the trades and businesses of a chemist and druggist 
within the town of Taunton, and, although the plaintiff, on Jan. 20, 1885, demanded 
of him the £500, yet the defendant had failed to pay that sum. The defendant 
denied lability. 

At the trial before Gurney, B., at the Somersetshire Spring Assizes, 1835, the 
jury, by agreement of the parties, found a verdict for the plaintiff, assessing the 
damages at £500. In Easter Term, 18385, Erle obtained a rule in the Court of 
King’s Bench, to show cause why judgment should not be arrested. On April 30, 
1836, Serjeant Bompas and Crowder showed cause against the rule, and Erle and 
Kinglake appeared in support. 


May 25, 1886. LORD DENMAN, C.J., delivered the judgment of the Court of 
King’s Bench as follows: Some minor objections were taken to the declaration, 
which it is unnecessary to notice, as we are of opinion that the agreement itself 
is illegal. 

The law on this subject has been settled by a series of decisions, from Mitchel 
v. Reynolds (1) to Horner v. Graves (2), viz., that an agreement for a partial and 
reasonable restraint of trade upon an adequate consideration is binding, but that 
an agreement for general restraint is illegal. What shall be considered as a 
reasonable restraint was much discussed in Horner v. Graves (2); where the 
Chief Justice of the Common Pleas observed (7 Bing. at p. 748) : 

‘‘We do not see how a better test can be applied to the question whether 
reasonable or not, than by considering whether the restraint is such only as to 
afford a fair protection to the interests of the party in favour of whom it is 
given, and not so large as to interfere with the interests of the public. What- 
ever restraint is larger than the necessary protection of the party, can be 
of no benefit to either, it can only be oppressive; and if oppressive, it is, in the . 
eye of the law, unreasonable. Whatever is injurious to the interests of the 
public is void, on the grounds of public policy.”’ 

It may, indeed, be said that all such agreements interfere in some degree with the 
public interest, and great difficulty may attend the application of that test from the 
variety of opinions that may exist on the question of interference with the public 
interest which the law ought to permit. But, on the other hand, it appears quite 
safe to hold that the law will not enforce any agreement for curtailing the rights 
both of the public and the contracting party without its being necessary for the 
protection of him in whose favour it is made. 

In that case, the question arose upon the distance to which the restraint 
extended: here it arises upon the time. The agreement as to time is indefinite; it 


is not limited to such time as the plaintiff should carry on business in Taunton, nor — 
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to any given number of years, nor even to the life of the plaintiff, but it attaches 
to the defendant so long as he lives, although the plaintiff may have left Taunton, 
or parted with his business, or be dead. None of the cases in the books turns upon 
this question. It is, indeed, alluded to in Chesman v. Nainby (8), and counsel 
for the plaintiff below, arguendo, seems to admit that the bond on which that action 
was brought could not be put in force for a breach after the death of the obligee, 
but the breach was assigned on another part of the condition and held good. In the 
present case the agreement, not being under seal and not being divisible, if bad 
in part, is bad altogether. 

In the absence of any authority establishing the validity of an agreement thus 
indefinite in point of time, and trying the reasonableness of it by the test above 
alluded to, we think that the restraint is larger than the necessary protection of the 
party in favour of whom it is given requires, and that it is therefore oppressive and 
unreasonable. The consideration for this agreement appears to have been trifling, 
but, even if it had been much more valuable, the same result would have followed. 
The judgment must be arrested. 


The rule was, accordingly, made absolute, and the plaintiff appealed to the Court 
of Exchequer Chamber. 


Sir W. W. Follett for the plaintiff—The plaintiff was not bound to take the 
defendant into his service. His doing so, therefore, constitutes a good considera- 
tion, and the defendant learned the secrets of the business and became acquainted 
with the customers. The objection as to the restraint being larger than is bene- 
ficial to the plaintiff was for the parties themselves to consider, but, in fact, it is 
not larger. First, as to the magnitude of the consideration, there is here a full 
consideration, but it is necessary only that there should be a consideration capable 
of legally supporting an agreement. The magnitude of its value, provided there be 
a legal value, the court cannot consider. Secondly, the extent of the restraint is 
reasonable. The policy of the English law admits of restraints unlimited as to time, 
for, under the ancient corporate system, the carrying on trades within certain 
limits by any but a privileged class was often prohibited without any such limita- 
tion. The restraint here does not extend beyond the defendant’s life. These 
restraints commonly originate in contracts of service, in partnerships, and in sales of 
goodwill. The restriction may be unlimited as to time in any of these cases. If the 
plaintiff had sold the goodwill to a stranger, it would not have been unreasonable 
that the defendant should have been restrained for life, for the vendee might after- 
wards wish to sell it. Why should not the plaintiff have the power of bequeathing 
it? Goodwill has been treated as assets in the hands of an executor. So, if one 
partner quit a partnership on terms, it is reasonable that he should agree for his 
own life not to be a competitor with the remaining partners, or any new partners 
or assignees. If the want of limitation to the life of the plaintiff render the 
defendant liable to the plaintiff's executors, that must be on the ground that the 
restraint becomes part of the plaintiff's personal estate, and, if so, the contract is 
not longer than is beneficial to the plaintiff. Further, the contract is for the 
defendant to pay £500 if he practise. The plaintiff might, if he pleased, have 
demanded the sum absolutely for taking the defendant into his service at all: why 
then may he not make the payment depend upon the defendant’s abstaining from 
practice? On a contract, shaped as this is, perhaps a court of equity would not 
restrain a party from practising, but would treat the agreement as simply a con- 
dition attached to the payment of the money. 

Erle for the defendant.—First, contracts in restraint of trade are void prima facie, 
but, where the consideration is adequate, it is an excepted case, and they are then 
allowed. Here there is not such a consideration. The service is paid for by the 
salary, which must be presumed to be no more than adequate to the service and 
cannot form a consideration for the restraint. The agreement is made after the 
relation of master and servant is entered into: the consideration is, therefore, 
executed. Supposing a legal consideration to exist, there is no adequate one, and 
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this has been always required to take the case out of the rule invalidating such 
contracts. ‘The courts will notice the adequacy or inadequacy. It cannot be said 
that the being taken into service at an annual salary at a time past is a con- 
sideration adequate to a promise by a party to abstain during his whole life from 
exercising the business in the prescribed limits. Secondly, the restraint is more 
than is necessary for the plaintiff’s protection. It is said that the plaintiff may 
wish to sell or bequeath, but nothing of that kind appears, and on that supposition 
the contract should still have been limited to such time as the plaintiff, or his 
executors, administrators, or assigns, should carry on the business. 


Cur. adv. vult. 


Feb. 6, 1887. TINDAL, ©.J., delivered the following judgment of the court.— 
The ground upon which the Court of King’s Bench held, after a verdict obtained 
by the plaintiff in this case, that the judgment of that court ought to be arrested 
was that the agreement set out upon the record, upon which the action was 
brought, was void in law, being an agreement in unreasonable restraint of trade. 
For, although the inadequacy of the consideration upon which the agreement was 
entered into was urged in argument as one reason for holding the agreement to be 
void—and, in the delivering the opinion of the court, some reference was made 
to that objection—yet it is manifest that it formed no part of the ground upon which 
the court refused to give their judgment in favour of the plaintiff. 

The consideration for the agreement in question appears to have been the receiv- 
ing of the defendant into the service of the plaintiff as an assistant in his trade or 
business of a chemist and druggist at a certain annual salary, and the agreement 
on the part of the defendant, founded upon such consideration, is that, if he should 
at any time thereafter, directly or indirectly, in his own name or that of any other 
person, exercise the trade or business of a chemist and druggist within the town of 
Taunton, in the county of Somerset, or within three miles thereof, then that the 
defendant should, on demand, pay to the plaintiff, his executors, administrators 
or assigns, the full sum of £500 as and for liquidated damages. _ 

The ground upon which the court below has held this restraint of the defendant to 
be unreasonable is that it operates more largely than the benefit or protection of 
the plaintiff can possibly require, and that it is indefinite in point of time, being 
neither limited to the plaintiff’s continuing to carry on his business at Taunton, nor 
even to the term of his life. We agree in the general principle adopted by the 
court that, where the restraint of a party from carrying on a trade is larger and 
wider than the protection of the party with whom the contract is made can possibly 
require, such restraint must be considered as unreasonable in law, and the contract 
which would enforce it must, therefore, be void. But the difficulty we feel is in the 
application of that principle to the case before us. Where the question turns upon 
the reasonableness or unreasonableness of the restriction of the party from carrying 
on the trade or business within a certain space or district the answer may depend 


upon various circumstances that may be brought to bear upon it, such as the nature : 


of the trade or profession, the populousness of the neighbourhood, or the mode in 
which the trade or profession is usually carried on. With the knowledge of these 
and other circumstances a judgment may be formed whether the restriction is wider 
than the protection of the party can reasonably require. 

With respect to the duration of the restriction the case is different. The good- 
will of a trade is a subject of value and price. It may be sold or bequeathed, or 
become assets in the hands of the personal representative of a trader. And, if the 
restriction as to time is to be held to be illegal if extended beyond the period of the 
party by himself carrying on the trade, the value of such goodwill, considered in 
those various points of view, is altogether destroyed. If, therefore, it is not 
unreasonable, as undoubtedly it is not, to prevent a servant from entering into the 
same trade in the same town as that in which his master lives so long as the master 
carries on the trade there, we cannot think it unreasonable that the restraint should 
be carried further and should be allowed to continue if the master sells the trade or 
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bequeaths it or it becomes the property of his personal representative—that is, if it 
is reasonable that the master should by an agreement secure himself from a 
diminution of the annual profits of his trade, it does not appear to us unreasonable 
that the restriction should go so far as to secure to the master the enjoyment of the 
price or value for which the trade would sell or secure the enjoyment of the same 
trade to his purchaser, legatee, or executor. The only effectual mode of doing this 
appears to be by making the restriction of the servant’s setting up or entering 
into the trade or business within the given limit co-extensive with the servant's life. 

Accordingly, in many of the cases which have been cited, the restriction has been 
held good, although it continued for the life of the party restrained. On the other 
hand,.no case has been referred to, where the contrary doctrine has been laid down. 
In Bunn v. Guy (4) a covenant by an attorney, who had sold his business to 
two others, that he would not, after a certain day, practise within certain 
limits, as an attorney, was held good in law, though the restriction was in- 
definite as to time. In Chesman v. Nainby (8) (on appeal) the condition of the 
bond was that Elizabeth Vickers should not, after she left the service of the obligee, 
set up business in any shop within half a mile of the dwelling-house of the obligee 
or of any other house that the obligee, her executors or administrators, should think 
proper to remove to in order to carry on the trade, and in that case the contract 
was held to be valid, though the restriction was obviously indefinite in point of 
time and one of the grounds on which the validity of the contract was sought to be 
impeached was that the restriction was for the life of the obligor. Again, in 
Wickens v. Evans (5) the agreement in restraint of trade was made to continue dur- 
ing the lives of the contracting parties; and no objection was taken on that ground. 

We cannot, therefore, hold the agreement in this case to be void, merely on the 
ground of the restriction being indefinite as to duration, the same being in other 
respects a reasonable restriction. 

But it was urged in the course of the argument that there is an inadequacy of 
consideration in this case with respect to the defendant, and that, upon that ground, 
the judgment must be arrested. Undoubtedly, in most, if not all, the decided 
cases, the judges, in delivering their opinion that the agreement in the particular 
instance before them was a valid agreement and the restriction reasonable, have 
used the expression that the agreement appeared to have been made on an 
adequate consideration and seem to have thought that an adequacy of consideration 
was essential to support a contract in restraint of trade. If by that expression it is 
intended only that there must be a good and valuable consideration, such con- 
sideration as is essential to support any contract not under seal, we concur in that 
opinion. If there is no consideration, or a consideration of no real value, the 
contract in restraint of trade, which in itself is never favoured in law, must either 
be a fraud upon the rights of the party restrained, or a mere voluntary contract, a 
nudum pactum, and, therefore, void. But if by adequacy of consideration more is 
intended, and the court must weigh whether the consideration is equal in value to 
that which the party gives up or loses by the restraint under which he has placed 
himself, we feel ourselves bound to differ from that doctrine. <A duty would 
thereby be imposed upon the court, in every case, which it has no means whatever 
to execute. It is impossible for the court, looking at the record, to say whether in 
any particular case the party restrained has made an improvident bargain or not. 
The receiving instruction in a particular trade might be of much greater value 
to a man in one condition of life than in another; and the same may be observed 
as to other considerations. It is enough, as it appears to us, that there actually is 
a consideration for the bargain, and that such consideration is a legal consideration 
and of some value. Such appears to be the case in the present instance where the 
defendant is retained and employed at an annual salary. We, therefore, think, 
notwithstanding the objections which have been urged on the part of the defendant, 
that the plaintiff has shown upon the record a legal ground of action, and, having 
obtained a verdict in his favour, that he is entitled to judgment 


Appeal allowed, 
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LEEMING v. SHERRATT 


[ Vick-CHANCELLOR’S Court (Wigram, V.-C.), March 28, April 18, 1842] 
[Reported 2 Hare, 14; 11 L.J.Ch. 428; 6 Jur. 668; 67 E.R. 6] 


Will—Condition—Gift directed to be payable on happening of event—No gift inde- 
pendently of that direction—Death of beneficiary before event—Transmission 
of share to personal representative. 

Gifts in a will to children of the testator directed to be paid ‘‘as soon as my 
youngest child shall attain the age of twenty-one,’’ there being no gift of the 
legacies independently of that direction, held to confer a vested interest on 
every child who attained that age even though he died before the time of 
payment, and, consequently, his share was transmissible to his personal 
representative. | 


Notes. Applied: Parker v. Sowerby (1853), 1 Eq. Rep. 217. Considered: 
Daniel v. Gosset (1854), 19 Beav. 478. Applied: Re Smith’s Will (1855), 20 Beav. 
197; Lloyd v. Lloyd (1856), 8 K. & J. 20; Greenwood v. Percy (1859), 26 Beav. 572. 
Distinguished: Holland v. Allsop (1861), 29 Beav. 498; Cooper v. Cooper (1861), 
29 Beav. 229. Considered: Re Lodwig, Lodwig v. Evans, [1916] 2 Ch. 26. 
Referred to: Packham v. Gregory (1845), 4 Hare, 396; Goodman v. Goodman 
(1847), 1 De G. & Sm. 695; Smith v. Palmer (1849), 7 Hare, 225; Whipple v. 
Martyn (1850), 14 Jur. 861; Kavanagh v. Morland (1853), Kay, 16; Re Bennett’s 
Trust (1857), 8 K. & J. 280; Re Theed’s Setilement (1857), 8 K. & J. 875; M‘Lach- 
lan v. Taitt (1860), 28 Beav. 407; Dutton v. Crowdy (1863), 83 Beav. 272; Pearman 
v. Pearman (1864), 83 Beav. 394; Re Barnshaw’s Trusts (1867), 15 W.R. 378; 
Re Boam, Shorthouse v. Annibal (1911), 56 Sol. Jo. 142; Browne v. Moody, [1936] 
2 All E.R. 1695. 

As to conditional gifts in wills, see 39 Hauspury’s Laws (8rd Edn.) 1114 et seq.; 
and for cases see 44 Dicrst 1068, 1064. 


Cases referred to: 
(1) Hllicombe v. Gompertg (1837), 8 My. & Cr. 127; 40 E.R. 878, L.C.; 44 Digest 
1139, 9850. 
(2) Target v. Gaunt (1718), 1 P.Wms. 482; 1 Eq. Cas. Abr. 198; 10 Mod. Rep. 
402; Gilb. Ch. 149; 24 E.R. 459, L.C.; 44 Digest 1187, 9837. 
(3) Monkhouse v. Holme (1788), 1 Bro.C.C. 298; 28 E.R. 1148; 44 Digest 1065, 
9161. 
(4) May v. Wood (1792), 8 Bro.C.C. 471; 29 E.R. 649; 44 Digest 1061, 9138. 
(5) Barnes v. Allen (1782), 1 Bro.C.C. 181; 28 E.R. 1069, L.C.; 44 Digest 1065, 
9180. , 
(6) Saunders v. Vautier (1841), ante p. 58; 4 Beav. 115; Cr. & Ph. 240; 10 
L.J.Ch. 854; 41 E.R. 482, L.C.; 44 Digest 1090, 9406. 
(7) Hanson v. Graham (1801), 6 Ves. 239; 31 E.R. 1080; 44 Digest 1087, 9382. 
(8) Boraston’s Case (1587), 3 Co. Rep. 16a; 76 E.R. 664; 44 Digest 1041, 8972. 
(9) Manfield v. Dugard (1718), Gilb. Ch. 86; 25 E.R. 26; sub nom. Mansfield v. 
Dugard, 1 Eq. Cas. Abr. 195; sub nom. Mansfield v. Mansfield, 2 Eq. Cas. 
Abr. 868, L.C.; 44 Digest 1041, 8975. 
(10) Doe d. Wheeldon v. Lea (1789), 3 Term Rep. 41; 100 E.R. 445; 44 Digest 
1087, 8952. 
(11) Thicknesse v. Liege (1775), 38 Bro. Parl. Cas. 865; 1 E.R. 1878, H.L.; 44 
Digest 1148, 9930. 
(12) Booth v. Booth (1799), 4 Ves. 899; 381 E.R. 203; 44 Digest 1087, 9381. 
(18) Love v. L’Estrange (1727), 5 Bro. Parl. Cas. 59; 2 E.R. 5382, H.L.; 44 Digest 
1054, 9063. 
(14) Davidson v. Dallas (1808), 14 Ves. 576; 838 E.R. 642, L.C.; 44 Digest 1200, 
10,396. 
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(15) Crowder v. Stone (1829), 8 Russ. 217; 7 L.J.0.8.Ch. 93; 38 E.R. 558, ny Gs 
44 Digest 1201, 10,402. 

(16) Barlow v. Salter (1810), 17 Ves. 479; 84 E.R. 185; 44 Digest 1144, 9890. 

(17) Cripps v. Wolcott (1819), 4 Madd. 11; 56 E.R. 618; 44 Digest 1187, 10,267. 

(18) Hoghton v. Whitgreave (1819), 1 Jac. & W. 146; 87 E.R. 831; 44 Digest 1066, 
9192. 


Action for the administration of the estate of Thomas Leeming, deceased. 

By his will the testator, Thomas Leeming, after bequeathing certain legacies, 
gave to each of his children, Sarah, James, Maria, Joseph, Frances, and Henry, 
£1,000 each, to be paid on their attaining the ages of twenty-one excepting to such 
of them as were girls, in which cases he ordered that one-half part should be 
placed out at interest to be secured from the control of any husband with whom 
they might intermarry, the interest in the meantime to be paid to them, and the 
principal disposed of, in such manner as they might direct, to their issue, but, in 
case they should die without issue, he gave the principal among the survivors of 
his children in equal proportions. The testator then gave, devised, and bequeathed 
to his son Thomas Leeming, John Sherratt and Thomas Belshaw, whom he ap- 
pointed his executors, all his freehold property and also all the residue of his 
personal estate; and he declared the trusts thereof as follows : 


‘‘To sell and dispose of my freehold property, and to collect and get in all my 
personal property, and to pay and divide the money arising therefrom so soon 
as my youngest child shall attain the age of twenty-one unto and equally 
among my children, share and share alike; but I direct one-half of the shares 
of such of them as are daughters shall be placed out at interest, and be 
secured from the control of any husband with whom they may intermarry, the 
interest in the meantime to be paid to such daughter, and the principal to be 
disposed of, in such manner as she may direct, among her children, if any; 
but, if there be no children, then such share to be divided equally among the 
survivors of my children; and, in case of the death of any of my children leaving 
lawful issue, I direct and give to such issue the part or share the parent so 
dying would have been entitled to have.’”’ 


The testator died in 1807. Nine of his children survived him, and attained 
twenty-one years of age, namely, John (who died without issue before Henry, the 
youngest, attained twenty-one), Sarah (who died without issue after Henry 
attained twenty-one), Thomas, Elizabeth and Frances (who died leaving issue after 
Henry attained twenty-one), and James, Joseph, Maria, and Henry living at the 
institution of the suit. The suit was instituted for the administration of the tes- 
tator’s estate, and to obtain the declaration of the court upon the interests of the 
surviving legatees, and the representatives of those who were dead. 
On further directions, 


Temple, Sharpe, Walker, Bacon, Bagshawe, Mylne, Elderton and Taylor 
appeared for the several parties. 


WIGRAM, Y.-C.—Four questions have been raised in this case. First, on the 
meaning to be attached to the expression in the will: ‘‘in case they die without 
issue.’’ The second, whether the residuary share of John Leeming, who died in 
1811 without leaving lawful issue before the youngest child of the testator attained 
twenty-one years of age, having himself attained twenty-one, was transmissible to 
his representative or is undisposed of by the will. The third question is as to 
the meaning of the word “‘survivors’’; and the fourth question is : What parts of 
the testator’s property are affected by that clause of the will in which, “‘in case 
of the death of any of my children leaving lawful issue,’’ he gives ‘‘to such issue 
the part or share the parent so dying would have been entitled to have.”’ 

Upon the first question my opinion is that the words ‘‘in case they die without 
issue,’’ must be construed with reference to the issue before spoken of, as if the 
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words were ‘‘in case they die without such issue’’: Ellicombe v. Gompertz (1). I 
am further of opinion that the issue before spoken of does not mean issue indefi- 
nitely: Target v. Gaunt (2), a construction which is fortified by the subsequent 
parts of the will in which it is manifest from the words themselves that an 
indefinite failure of issue was not the event the testator contemplated. 

Upon the second point, I think that the share of the residue of John Leeming 
was transmissible to his representatives. The argument against this construction 
may be thus stated. It was said that the gift of the residue is future—that there 
is no gift of such residue except in the direction to pay, and that it is a settled rule, 
in the construction of wills relating to personal estate, that where a legacy is 
given at a future time and there is no gift of the legacy, except in the direction 
to pay, the legatee can claim nothing unless he is living at the time when the 
legacy becomes payable. That the court has, in many cases, expressed itself very 
nearly in this manner, I do not deny, but I am satisfied that I should be mis- 
applying the rule intended to be expressed by the court in such cases, if I were to 
hold that John’s share of the residue was not transmissible to his representatives 
only because he died before the testator’s youngest child attained twenty-one. The 
rule of construction referred to (as I understand it) is simply this: Courts of equity, 
in the construction of wills relating to personal estate, follow the rules of the civil 
law. By that law when a legacy is given absolutely and the payment is postponed 
to a future definite period, the court considers the time as annexed to the payment 
and not to the gift of the legacy, and treats the legacy as debitum in presenti solven- 
dum in futuro. This rule being established, a question was made whether, in the 
simple case of a direction to pay a legacy at a future period without any gift 
of the legacy independently of that direction, the legacy would be transmissible 
to the representatives of the legatee dying before the time of payment, and the 
court, in that simple case, has sometimes considered the time of payment as 
annexed to the legacy itself, and not merely to the payment of it. The court, 
however, in so deciding, has not, I conceive, intended to decide that the gift of a 
legacy, under the form of a direction to pay at a future time or upon a given event, 
was less favourable to vesting than a simple and direct bequest of a legacy at a like 
future time, or upon a like event, but, in fact, has intended only to assimilate 
those cases to each other, and to distinguish both from the class of cases to which 
I first referred in which there has been a gift of the legacy and also a direction 
to pay at a future definite time distinct from that gift. 

I have examined most of the reported cases upon the subject, and am confirmed 
in the opinion I entertained during the argument that the question is one of 
substance and not of form. The question in all the cases has been whether the 
testator intended it as a condition precedent that the legatees should survive 
the time appointed by him for the payment of their legacies, and the answer to 
this question has been sought for out of the whole will and not in particular 
expressions only like those relied upon in this case. In Monkhouse v. Holme (38), 
Lorp LoucHBoroucH states the rule generally (1 Bro.C.C. at p. 800): 


‘‘Tf the day is certain, it is vested; but where uncertain, the question true will 
be ‘Whether it is in the nature of a condition,’ for, if it is conditional, then in © 
the very nature of the thing the time is annexed to the substance of the gift; 
as, in the case of marriage, of puberty, or of any other situation of life, when 
the arrival of the time is a condition, without which the testator would not 
have made the gift.”’ 


In May v. Wood (4) (a case which is unimpeached in principle), Sm RicHarp 
Preprer ARDEN, M.R., says (8 Bro.C.C. at p. 473): 


‘‘All the cases establish this principle, that where the time is mentioned 
as referring to the legacy itself, unless it appears to have been fixed by the 
testator as absolutely necessary to have arrived before any part of his bounty 
can attach to the legatee, the legacy attaches immediately, and the time of 
payment is merely postponed, not being annexed to the substance of the 
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gift; but, if it appears that the testator intended it as a condition precedent 
upon which the legacy must take place, then, if such condition or contingency 
does not happen, the gift never arises.”’ 


In Barnes v. Allen (5), the testator gave the residue of his estate to his wife for 
life and afterwards to their children, and, if she should die leaving no child or 
children at the time of her death, he willed that his trustees should transfer 
the securities in which his estate should then be vested to his two brothers, and, 
if either brother should die without issue, to the survivor. Both brothers died in 
the lifetime of the wife of the testator, but it was determined that this substituted 
interest of the brothers was transmissible to their representatives although there 
was no gift to them, except in the direction to transfer. So, I conceive if a 
leasehold house were bequeathed to trustees for A., with a proviso that, if B. 
returned from Rome within ten years, the trustees should assign the premises to C., 
such interest as C. took in the premises would be transmissible to his representa- 
tives although he should die within the ten years, provided B. returned from 
Rome within that period. In Saunders v. Vautier (6), the testator gave to his 
executors and trustees (the same individuals) all the East India stock which should 
be standing in his name at the time of his death upon trust to accumulate the 
interest and dividends which should accrue thereon until Daniel Wright Vautier 
should attain the age of twenty-five years, and then to pay or transfer the principal 
of such East India stock, together with such accumulated interest and dividends, 
unto the said Daniel Wright Vautier, his executors, administrators, or assigns 
absolutely. Under this bequest the court gave Daniel Wright Vautier maintenance 
out of the fund during his minority, and, upon his attaining twenty-one, ordered 
the whole fund to be transferred to him. It is true that, in that case, Lorp 
CoTTENHAM, L.C., noticed special circumstances which he thought sufficient to 
decide the question, but he expressed a clear opinion upon the case independently 
of those circumstances, and the special circumstances he relied upon with respect 
to the particular legacy in that case apply by law to a residuary clause without 
being expressly mentioned. The reasoning of Sirk Wittiam Grant, M.R., in 
Hanson v. Graham (7) (6 Ves. at pp. 246, 247), in commenting upon Boraston’s 
Case (8), Manfield v. Dugard (9) and Doe d. Wheeldon v. Lea (10), accords with, 
and supports the view I take of the principle of this class of cases. 

In all the cases which may be supposed to support the plaintiff’s argument 
(against the interest of John in the residue being transmissible to his representa- 
tives) the court has laboured to show that the future interest upon which the 
question arose was, by the terms of the will, contingent—as a legacy to a person 
‘‘at’’ the age of twenty-one, or ‘‘when’’ or “‘if’’ the legatee attained that age, or 
upon some event which did not happen—-reasoning which would have been super- 
fluous if the mere circumstance that the gift was future, and that it was given 
under the form of a direction to pay, had furnished a simple rule of decision. 
Thicknesse v. Liege (11) falls under the above observation. Of that case it is said 
in Roper, Treatise on Lecacrss, vol. I, p. 508 (and I think correctly) : 


‘The ground for the final decision seems to have been the clear intention of 
the testator, that all the limitations of the beneficial interest in his residuary 
property should be contingent, and no person take a vested interest in it before 
the right of enjoyment accrued.”’ 


The question, therefore, I am now bound to consider is whether (excluding the 
cases in which there has been a gift of the legacy distinct from the direction for 
payment) the testator has made the shares in the residue of such of his children 
as should die without leaving issue contingent upon their surviving the time when 
the youngest should attain twenty-one. In considering this question I may be 
bound to advert to the circumstances that the gift of the residue is future and that 
there is no gift of such residue, except in the direction for payment, but they are 
only circumstances, and certainly not conclusive. The persons to whom the residue 
is given are all the testator’s children as tenants in common, and the clause which 
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afterwards substitutes the issue of a deceased child for the parent dying leaving 


lawful issue shows, or strongly tends to show, that the persons to whom, in the 


first instance, the residue was given meant all the testator’s children who should 
survive him and not all those only who should be living when the youngest should 
attain twenty-one. 7 

Then the residue is given to trustees. For whom are they trustees? Obviously 
for all the children of the testator who should survive him, except so far as he 
should otherwise direct. Of what are they trustees? The income of the property 
between the death of the testator and the time of dividing the residue would 
accumulate for the benefit of those to whom the residue in terms is eventually 
given. The trustees, therefore, are trustees of the residue and of the interim 
profits thereof for all the testator’s children (except so far as he has afterwards 
substituted others for those children) upon the happening of an event which in 
fact has happened, namely, the youngest child attaining twenty-one. Again, the 
testator directs that, in case any of his children dies leaving lawful issue, that 
issue shall take ‘‘the part or share the parent so dying would have been entitled 
to have.’’ The words ‘‘would have been entitled to have’’ were relied upon in 
argument as showing that the testator himself supposed the parent spoken of to 
have lost his share in the residue in the event he provides for. But I do not think 
those words are so full of meaning as that argument supposes. I think the clause 
is nothing more than the common clause of substitution of one legatee for another 
in the event spoken of. The substitution is not general. It is confined to the 
case of a child of the testator dying leaving lawful issue, and does not extend to 
the case which has happened of the child of the testator dying not leaving lawful 
issue. If the will had not contained the clause of substitution and one or more 
of the testator’s children had died leaving lawful issue before the youngest attained 
twenty-one, the argument in favour of the legacy being transmissible would have 
been irresistible, and if the bequest of the residue would, in the absence of the 
clause of substitution, have given to John an interest transmissible to his representa- 
tives, I do not understand why the clause of substitution can alter the construction 
of the will in a case to which that clause will not apply. 

The circumstances which, in cases of residuary gifts, the court has relied upon 
for preventing an intestacy, as in Booth v. Booth (12), and in Love v. L’Estrange 
(13), were certainly not stronger than occur in this case. Love v. L’EHstrange (138), 
I may observe, is approved of by Sir Wiuuiam Grant, M.R., in Hanson v. Graham 
(7), and by Lorp CotrenHam in Saunders v. Vautier (6). There is nothing of 
improbability in the supposition that the testator intended his children to take 
absolute interests in the residue, except in the event of their dying leaving issue 
before the period of division. If there is any case which decides, as an abstract 
proposition, that a gift of a residue to a testator’s children upon an event which 
afterwards happens does not confer upon those children an interest transmissible 
to their representatives merely because they die before the event happens, I am 
satisfied that case must be at variance with other authorities. 

In the observations I have made upon this case, I have noticed the fact that 


John Leeming had attained twenty-one, for this reason. The testator having post-. 


poned the division of the residue until his youngest child attained that age, I think 
no child, who did not attain that age, could have been intended to take a share 
therein. But this is consistent with the proposition that all who lived to that age 
should participate in the residue as soon as the youngest child, who should attain 
that age, had reached it, which is the intention I ascribe to the testator. I think, 
in fact, the case is more analogous, in principle, to such cases as Barnes v. Allen 
(5) than to such as Thicknesse v. Liege (11), in which the court discovered a 
manifest intention that the gift of the residue should be for all purposes contingent 
upon the legatee’s surviving the period of division. 

Upon the third point, I think the word ‘‘survivors’’ must be understood in its 
natural sense, and not in the sense of ‘‘others’’ in which it has sometimes been 
construed. In Davidson v. Dallas (14), Lorp Expon’s language obviously imports 
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that the word ‘“‘survivors’’ is to be construed in its natural sense unless the will 
itself, shows that it was used by the testator in a different sense, and Crowder v. 
Stone (15), is to the same effect. In Barlow v. Salter (16), the dictum of the court 
tends rather to treat the word as having a technical meaning (that of ‘‘others’’) 
impressed upon it in practice. According to Davidson v. Dallas (14), one reason 
for construing ‘‘survivors’’ to mean ‘‘others’’ has been to take in all persons who 
should be born before the period of distribution. In other cases the object sug- 
gested has been to prevent a family losing the provision intended for it by the 
death of a parent leaving children. The reason of the former of these cases could 
not occur here, in the case of the residue, because the testator’s own children are 
of the legatees of that residue. According to the construction that I feel myself 
at liberty to put upon that clause in the will which, in certain cases, substitutes 
the issue for the parents, I think the testator has guarded against the second 
inconvenience, and, so far at least as the residue is concerned, I think that, in the 
residuary clause, the word ‘‘survivors’’ must be construed in its natural sense, 
and that this construction of the word, in one part of the will, must, in this will, 
determine its construction in the other part also. With respect to Cripps v. 
Wolcott (17), Hoghton v. Whitgreave (18), and other cases of the same class, which 
were cited during the argument, they appear to me to raise a question distinct 
from that in the case before me. 

I see nothing in the words of the will to prevent me from applying the clause 
of substitution both to an original share of the residue and to a share in the 
residue of the daughter who died without issue, which is the question involved in 
the fourth point. The intention of the testator will best be satisfied by my so 
applying that clause. But I cannot extend that substitutionary clause to the par- 
ticular legacies. 

Order accordingly. 


FLEMYNG v. HECTOR 
ADAMS AND ANOTHER v. O’BRIEN AND ANOTHER 


[Court or Excuequer (Lord Abinger, C.B., Parke, Alderson, Gurney and Bol- 
land, BB.), November 11, 12, 1836] 


[Reported 2 M. & W. 172; 2 Gale, 180; 6 L.J.Ex. 48; 150 E.R. 716] 


Club—Members’ club—Committee—Agents of members to manage affairs of 
club—Authority limited by rules of club—Right to pledge members’ credit. 
The committee of an unincorporated members’ club, who are appointed to 

manage the affairs of the club, are the agents of the members of the club to 
perform this duty, and the extent of their authority is determined by the rules 
of the club. The committee, unless authorised to pledge the credit of the 
members of the club, should disburse the expenses of the club from money in 
their hands which has been obtained from the members’ entrance fees and 
subscriptions or other authorised sources, and, if that money is insufficient, 
should call a meeting of members and ask for further funds or authority to 
pledge their credit. 


Notes. Considered: Todd v. Emly (1841), 7 M. & W. 427. Distinguished : 
Cockerell v. Aucompte (1857), 2 C.B.N.S. 440. Considered: De Vries v. Corner 
(1865), 138 L.T. 636. Referred to: Barnett v. Lambert (1846), 15 M. & W. 489; 
Royal Albert Hall Corpn. v. Winchilsea (1891), 7 T.L.R. 362; Wise v. Perpetual 
Trustee Co., [1903] A.C. 139. 
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As to the liability in contract of members of clubs, see 5 Hauspury’s Laws (3rd 
Edn.) 270-274; and for cases see 8 Dicust (Repl.) 662-664. 


Cases referred to in argument: | 


Delauney v. Strickland (1818), 2 Stark, 416, N.P.; 8 Digest (Repl.) 662, 78. 

Raggett v. Musgrave (1827),2C. & P. 556, N.P.; 8 Digest (Repl.) 652, 19. 

Fraggett v. Bishop (1826), 2 C. & P. 348, N.P.: 8 Digest (Repl.) 660, 63. 

Keasley v. Codd (1826), 2 C. & P. 408. 

Maudslay v. Le Blanc (1827), 2 C. & P. 409, N.P.; 36 Digest (Repl.) 453, 232. 

Braithwaite v. Skofield (1829), 9 B. & C. 401;_7 L.J.0.S.K.B. 274; 109 E.R. 
149; 7 Digest (Repl.) 489, 74. 

Vice v. Lady Anson (1827), 7 B. & C. 409; 3C. & P. 19; 1 Man. & Ry.K.B. 118; 
Mood. & M. 96; 6 L.J.0.8.K.B. 24; 108 E.R. 776; 36 Digest (Repl.) 449, 
201. 


Burls v. Smith (1831), 7 Bing. 705; 5 Moo. & P. 735; 131 E.R. 272; 8 Digest 
(Repl.) 665, 100. 


Rules Nisi for nonsuits obtained by the defendants in actions brought by the 
plaintiffs, one Flemyng, a wine merchant, and Adams, an ironmonger, against the 
defendants Mr. Hector, M.P., and Mr. O’Brien, M.P., for work done, and goods 
supplied, for the use of the Westminster Reform Club, of which the defendants 
were members. 

The Westminster Reform Club was established in London in 1834 for the 
ordinary purposes of the clubs existing at the west end of the town, and on a 
similar footing, except that the members were to be chosen from among those 
professing political opinions in accordance with the principles of the Reform Act. 
At a general meeting, held on May 23, 1835, rules were agreed upon for the 
regulation of the club, which were printed, and of which the following are material 
to be noticed. : 


‘19. There shall be a committee to manage the affairs of the club, con- 
sisting of thirty members, to be chosen by vote at a general meeting of the 
club. 22. There shall be two general meetings of the club in each year. 
23. At such meetings an ample statement of the affairs of the club shall be 
presented, signed by the chairman of the committee and the secretary, and 
such statement shall be exhibited in the coffee-room for examination, seven 
days previous to the meeting. 28. All members are expected to discharge their 
club bills day by day, the steward having positive orders not to open accounts 
with any individual, and being authorised to refuse to continue to supply 
parties neglecting to pay what they may owe, after payment is requested.”’ 


A committee was chosen on the first formation of the club, who took a furnished 
house in Great George Street for its use, at a rent of 1,000 guineas per annum. 
The club was dissolved in February, 1836, and the members were called upon to 
pay a sum of eleven guineas each, in discharge of its liabilities. The defendants, 
among other members, refused to pay this sum, and these actions were in con- 
sequence brought against them. 

FiLemynoG v. Hector, which was tried at the Surrey Assizes, before Lorp ABINGER, 
C.B., was an action by the plaintiff, a wine merchant, for wines supplied to the 
club during the whole period of its existence. The defendant was elected a 
member in April, 1835, paid his entrance-money and subscription, and continued 
to frequent and dine at the club until its dissolution. It was proved also that he 
was in the habit of asking for ‘‘Flemyng’s wine.’’ Two sums had been paid by 
order of the committee to the plaintiff on account of his bill after the defendant was 
admitted a member, which were more than sufficient to satisfy the amount of the 
wine supplied while the defendant was a member, but they were not specifically 
appropriated and the plaintiff applied them in satisfaction of the earlier items of his 
account. It was contended for the defendant, first, that he was not liable merely 
as a member of the club; secondly, that at all events the damages ought to be 
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nominal, the payments being a satisfaction of the plaintiff's demand as against the 
defendant. The Lord Chief Baron expressed an opinion against the defendant on 
both points, and under his direction a verdict was found for the plaintiff for the 
full amount claimed, leave being reserved to the defendant to move to enter a 
nonsuit. 

Accordingly, Thesiger obtained a rule nisi, against which cause was shown by 
Serjeant Andrews, Sir W. Follett, and Montagu Chambers, and Thesiger and Platt 
were heard in support of the rule. | 

Apams v. O’Brien, which was also tried before the Lord Chief Baron at the same 
assizes, was an action by ironmongers, who had supplied stoves and other iron- 
work, and let cutlery on hire for the use of the club. The defendant was proved 
to have attended the club very frequently, and it was shown that the committee 
made out a statement of the affairs and liabilities of the club in which the plaintiffs’ 
claim was inserted and that it was hung up in the coffee-room. In this case also 
a verdict was directed for the plaintiffs, the same leave being reserved as in the 
former case. 

Platt obtained a rule for a nonsuit accordingly. Serjeant Andrews and Chambers, 
showed cause, and Platt supported the rule. 


LORD ABINGER, C.B.—I am free to own that when these cases were tried 
before me at Guildford I certainly inclined to the opinion that the defendants were 
liable, but not supposing the matter to be so clear as not to be worth great con- 
sideration, I reserved the point fully for the opinion of the court. 

I had thought, but without much consideration, at the assizes that these sort of 
institutions were of such a nature as to come under the same view as a partnership, 
and that the same incidents might be extended to them—that where there were a 
body of gentlemen forming a club and meeting together for one common object, 
what one did in respect of the society bound the others, if he had been requested 
and had consented to act for them. Several cases have been cited in the course 
of the argument, which do not apply, with the exception of one of them, to societies 
of this nature. Trading associations stand on a very different footing. Where 
persons engage in a community of profit and loss as partners, one partner has the 
right of property for the whole, so any of the partners has a right, in any ordinary 
transaction, unless the contrary be clearly shown, to bind the partnership by a 
credit. He might accept a bill of exchange in the name of the firm, and as between 
the firm and strangers the partnership would be bound, although there might be an 
understanding in the firm that he was not to accept. It appears to me that this 
case must stand upon the ground on which the defendant put it, as a case between 
principal and agent, and I am:the more inclined to look at it in that light by an 
observation made by counsel for the defendants in the course of the argument 
on the subject of bills of exchange. I apprehend that one of the members of this 
club could not bind another by accepting a bill of exchange when acting as a 
committee man, even where there might be an apparent necessity to accept as in 
the case of the purchase of a pipe of wine. The supplier might draw a bill, but I 
do not think the committee man could accept the bill to bind the members of the 
club. 

It is, therefore, a question here how far the committee, who are to conduct the 
affairs of this club as agents, are authorised to enter into such contracts as that 
upon which the plaintiffs now seek to bind the members of the club at large. That 
depends on the constitution of the club which is to be found in its rules, and on the 
cases that were tried before me at Guildford, looking at these general rules, it 
strikes me that it is impossible to interpret them so as to give the committee the 
power of dealing on credit, even for the purposes of the club. It appears by 
the rules that every member is to pay ten guineas as entrance-money before he can 
become a member and then a yearly subscription of five guineas, so that, by the 
provisions of the club, there is to be a fund in hand to bear the expenses. But 
then, again, every member who makes use of the club, who either eats or drinks 
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there, or takes any sort of refreshment, is to pay ready money. That shows again 


that the club was not disposed, and not intended, to have any transactions on 
credit, even with its own members, and it also shows that care was taken to provide 
ready money to meet every expense, so that if a party, or a member of the club, 
were to order any particular thing that the club did not contain he was to pay for 
it instantly, so no occasion was expected of necessity for the committee’s pledging 
the credit of the club, or even their own. 

Under these circumstances, as the rules of the club, which are in writing, must 
be taken to form the constitution of the club and are to be construed as matters of 
law, I do not see what there was to go to the jury—I do not see anything in these 
rules of which the jury are to be the judges. Rule 19 of the rules of the club provide 
that there shall be a committee, ‘‘to manage the affairs of the club’’. The question 
then is: What are the affairs of the club? The committee are to have in their 
hands an entrance fee and a subscription which they are to take care that every 
member pays, and that he pays for everything he has in the club. It, therefore, 
appears that the members in general intended to provide a fund for the committee 
to call upon. I cannot infer that they intended the committee to deal upon credit, 
and unless you infer that that was the intention, how are the defendants bound? 
The moment you state the case as one of principal and agent you see that something 
more was necessary in order to fix the defendant than the mere fact that the com- 
mittee did not pay the money the moment they ordered the wine. It has been 
decided in several cases that where a party gives his agent money to obtain goods 
which the agent obtains on credit, the principal is not liable, so that, even if the 
defendant knew—supposing that he was to be presumed to know from the books of 
the committee—that there was a payment made to Flemyng, yet there is no account 
by which it has been proved that the committee had no money to pay it. There has 
nothing been proved which is required to be proved in order to fix the defendant as 
principal. Suppose a man gives money to his coachman to enable him to purchase 
hay and corn; if the coachman takes the money and obtains the things either on his 
own or his master’s credit, having the money in his pocket, his master is not bound 
but, if no money has been given, we must suppose it matter of necessity and that he 
did buy on his master’s credit. It appears, then, that there is no evidence to show 
that at the time this wine was ordered, or the sum of £100 paid, the committee had 
not funds in hand, or at least Mr. Hector had no reason to suppose they had funds 
in hand. If they had, it was immaterial to him whether they chose to pay im- 
mediately, or whether they chose to pay at stated periods. I, therefore, think, 
upon these grounds, that in both these cases there ought to be a nonsuit entered. 

It has been urged very properly, and I own it made a considerable impression 
upon me, that it never could have been supposed that noblemen and gentlemen 
forming the committee in a voluntary association of this kind would consent to 
pledge their own credit individually. I quite agree with that proposition, but I 
think, if the committee found they had not funds sufficient to carry the purposes for 
which the club was founded into effect, namely, that it should be a ready-money 
affair, they ought to have called a meeting, exposed the state of the club, and called 
upon the members to support them. It is very well known that in many of these 
recent establishments great expense has been incurred by building, and though 
the committee may have signed contracts for the building, yet it has always been 
done after a general meeting and the sense of the whole club has been taken upon 
it, for you cannot suppose they would pledge their own credit to pay the builder's 
bill. So in these cases, if the subscriptions of the club were not sufficient to 
enable the committee to furnish the provisions—if they were run out—it appears to 
me that the committee ought to have called the club together, asked for a further 
subscription, and said: ‘‘It was not the intention of the club that we should make 
ourselves liable—the intention of the club was to supply us with money beforehand. ’’ 
I am of opinion that the defendants are not liable. 


PARKE, B.—I am entirely of the same opinion with the Lord Chief Baron, and 
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I must own that since I have made myself acquainted with the circumstances and 
have had an opportunity of considering the rules of this club, which form its true 
constitution, I have not entertained a doubt as to the non-liability of the defendants. 

In each of these cases an action is brought against the defendant on a contract, 
and the plaintiff must prove that the defendant, either himself or by his agent has 
entered into that contract. That should always be borne in mind in cases of this 
class, for on most questions of this kind the real ground of liability is very apt 
to be lost sight of. As the defendant did not enter into the contract personally, 
it is quite clear that the plaintiff cannot recover against him unless he shows that 
the person making the contract was his agent, by him authorised to enter into the 
contract on his behalf. The question in each case is whether there was sufficient 
evidence to go to the jury to satisfy them that the person who actually ordered 
these goods was the authorised agent of the defendant in making the contract. 
That is the question in all cases of principal and agent or master and servant— 
wherever the contract is not made personally by the defendant. It is said in these 
cases that the order was given by the committee and they were the agents of the 
members generally, but the question is whether there was any sufficient evidence to 
vo to the jury that they were authorised by the defendants to enter into and 
make these particular contracts on their behalf. 

In FuemynG v. Hecror it is said there was sufficient evidence of one fact, namely, 
that the defendant was a member of the club, and, next, that the whole of the 
debts were debts contracted on account of the club; and that this is evidenced by 
the written rules. That is a question of construction, and, therefore, a question 
of law, and it is upon the construction of these rules that the liability of the 
defendants depends, in both FLemyne v. Hecror and ApAms v. O’Brien. It appears 
to be quite clear that the club was formed upon ready-money principles. The 
committee did, however, enter into some contracts upon credit, and it is said the 
defendants have sanctioned this. Of that there is no evidence at all, and the case 
could go to the jury only on the ground of there having been such sanction on the 
part of the defendants. 

As to the construction of the rules of this club. It appears to be clear that the 
intention of the club was to provide a fund, to be administered by the committee 
and to provide the means of the club carrying on its concerns without the necessity 
of dealing on credit It is quite clear from the provisions of the rules that the 
members of the club contemplated that there should be a fund in hand to meet 
the expenses. Rule 19, which is relied upon as giving the committee authority to 
bind the defendants, only provides that they shall manage the affairs of the club. 
I think it is impossible to come to any other conclusion on the true construction of 
these rules than that all the committee was to do was to manage the fund thus 
supplied, and, if they chose to enter into contracts upon credit when they had 
not sufficient funds, that was their own affair. There is no evidence in the case 
to warrant any conclusion that a club of this nature should have gone on dealing 
upon credit. All the committee had to do was either to pay ready-money or not to 
enter into any contract until they had money in hand, or, if they chose to do so, 
it was a mere matter of convenience and they were not to suppose they were binding 
the members individually to pay. I have no doubt that is the true construction to 
be put upon the rules. There is no evidence to show that the defendants had given 
authority to the committee to act as their agents so as to render them liable on a 
contract of this kind, and it should be shown affirmatively by the plaintiff that the 
defendants had assented to the committee trading in a different manner from that 
which is contemplated by the rules. The only thing given in evidence was an 
order to pay Mr. Flemyng a sum of money on account on behalf of the members 
of the club, but the defendants are not proved to have sanctioned this; and even if 
they had, there is no proof that they knew at the time that the committee were 
not in funds when they entered into the contract. The committee might at any 
time, pursuant to their original authority, have entered into a contract for the pur- 
chase of wine when they had money in their hands, and there is no proof that, 
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at the time of the alleged contract, they had no money in hand, or, if they had not, - 
that the defendants knew anything of it. The inference sought to be drawn rests 
altogether on the ground of the committee’s not dealing in the way they ought to 
deal, but if that is to vary the authority given by the original rules, it ought to be 
shown affirmatively that the defendants did know and sanction it. 

It seems to me, therefore, that the two cases of Ftemyne v. Hecror, and ADAMS 


v. O'Brien, stand on the same footing, and that a nonsuit ought to be entered 
in both. 


ALDERSON, B.—I am of the same opinion. This question turns simply on 
the authority which the parties who made the contracts had to pledge the credit of 
the defendants to the plaintiffs. Taking it that the committee have made the 
contract and that they are by the rules of the club authorised to manage its affairs, 
it may follow from that that the defendants have given authority to the committee 
to discharge the contract out of the funds in their hands, but it is contended on the 
part of the committee that they had a right to pledge the personal credit of 
the members, and, therefore, to make these defendants liable. I think they have 
not. When I come to look at the rules of the club, which are to be the guide by 
which we are to act, and which constitute the only authority the committee had, ~ 
I do not find anything to lead me to the conclusion that the authority of the com- 
mittee extended to the right of pledging the personal liability of any of the members 
of it. On the contrary, I find that the members of the club provided a fund, which 
was to be collected before they became members of the club, and, that fund having 
been collected, the committee are to manage it. What is it the committee are to 
manage? Why, the fund so provided, and to manage the club upon those terms. 
If that be so, the committee are not authorised to pledge the credit of individual 
members, and, if they do deal on credit, it is their own affair, done on the faith 
of the money in their hands, which would enable them to pay their accounts. It 
seems to me there is no pretence for saying that the defendants are liable. 


GURNEY, B.—I entirely concur in opinion with the rest of the court, though I 
was at first disposed to think the defendants were liable. That impression arose 
out of decisions which, upon examination, appear to have been founded in an 
erroneous application of the law on the subject of partnership. The discussion, 
however, which has taken place has convinced me that these are not cases of a 
partnership, but of principal and agent, and so it is incumbent on the plaintiff to 
establish that there was an agency from the members at large, to procure goods 
upon credit. I am fully convinced, taking it on the regulations of the club, that 
there is not such an agency here. It is established that immediate payment was 
expected from every member, and that the committee could deal with the funds so 
created in providing all the necessaries required for the purposes of the club. 
If they were called upon to do more, they ought to have applied for further 
authority. I concur, therefore, in opinion with the rest of the court, that judgment 
of nonsuit should be entered. 


ALDERSON, B., added, that BOLLAND, B., had intimated his concurrence 
in the opinions which had been delivered. 
Rules absolute. 
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WRIGHT v. WILLIAMS AND OTHERS 


[Court or Excnequer (Lord Abinger, C.B., and other judges), January 20, 
February 1, 1836] 


[Reported 1 M. & W. 77; 1 Gale, 410; Tyr. & Gr. 375; 
5 L.J.Ex. 107; 150 E.R. 353] 


Easement—Water—‘‘ Watercourse’’—Claim to watercourse—Right to pass pol- 
luted water into stream flowing through another person’s land—Prescription 
—Period of forty years—Next before commencement of action—No need to 
prove enjoyment for statutory period before acts complained of—Prescription 
Act, 1832 (2 ¢ 3 Will. 4, c. 71), s. 2, 8. 4. 

By s. 2 of the Prescription Act, 1882: ‘‘No claim which may be lawfully made 
at the common law, by custom, prescription, or grant, to any way or other 
easement, or to any watercourse, or the use of any water, to be enjoyed or 
derived upon, over, or from any land or water... being the property of any 

. person when such way or other matter as herein last before mentioned shall 
have been actually enjoyed by any person claiming right thereto without inter- 
ruption for the full period of twenty years, shall be defeated or destroyed 
by showing only that such way or other matter was first enjoyed at any time 
prior to such period of twenty years, but, nevertheless, such claim may be 
defeated in any other way by which the same is now liable to be defeated; and 
when such way or other matter, as hereinbefore last mentioned, shall have 
been so enjoyed as aforesaid for the full period of forty years, the right thereto 
shall be deemed absolute and indefeasible, unless it shall appear that the 
Same was enjoyed by some consent or agreement expressly given or made for 
that purpose by deed or writing.”’ 

By s. 4: ‘‘Each of the respective periods of years hereinbefore mentioned 
shall be deemed and taken to be the period next before some suit or action 
wherein the claim or matter to which such period may relate shall have been 
or shall be brought into question... .’’ 

Where a mineowner claimed the right to sink pits and holes in his land 
for the purpose of placing therein water pumped out of the mine and pre- 
cipitating the copper gotten from the mine, and to cause the water, after it 
had been so used, to flow down a watercourse which passed through land in 
which the plaintiff had a reversionary interest, and the plaintiff brought an 
action for injury which, he alleged, was thereby done to his interest, 

Held: (i) the defendant’s claim was a ‘‘claim to a watercourse’’ within 
s. 2, and, therefore, the defence afforded by that section was available to him; 
(ii) to sustain that defence it was not necessary for the defendant to show 
enjoyment of the right for forty years next before the commission of the acts 
complained of by the plaintiff, but it was sufficient if he showed enjoyment of 
the right for forty years next before the commencement of the action. 


Notes. Considered: Richards v. Fry (1888), 7 Ad. & El. 698; Flight v. Thomas 
(1841), 8 Cl. & Fin. 231. Approved: Cooper v. Hubbuck (1862), 12 C.B.N.S. 456. 
Referred to: Ward v. Robins (1846), 15 M. & W. 237; Pye v. Mumford (1848), 11 
Q.B. 666; Carlyon v. Lovering (1857), 1 H. & N. 784; Watson v. Stanley (1861), 
5 L.T. 244; Hollins v. Verney (1884), 18 Q.B.D. 804; Clark v. Somersetshire 
Drainage Comrs. (1888), 836 W.R. 890; Gardner v. Hodgeson’s Kingston Breweries 
Co., [1900] 1 Ch. 592; Colls v. Home and Colonial Stores, [1904-7] All E.R. Rep. 
5; Hyman v. Van Den Bergh, [1908] 1 Ch. 167. 

As to prescriptive right to pollute a watercourse, see 12 Hatspury’s Laws (8rd 
Edn.) 601, 602; and for cases see 19 Dicesr (Repl.) 170-173. For the Prescription 
Act, 1832, see 6 Hauspury’s Statrutes (2nd Edn.) 669. 


Demurrer in an action by the plaintiff, the owner of a reversionary interest in 
certain closes, for injury to his interest by the wrongful acts of the defendants. 
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The declaration alleged that the defendants made divers pits and holes upon a 
close adjacent to those closes of which the plaintiff was possessed of the reversion 
and over which there was a watercourse in which water had been accustomed to 
flow for the use of the tenants and occupiers; and that those pits and holes were — 
filled with water impregnated with iron and other metallic substances which 
rendered the water impure, in which state the defendants caused it to be turned into 
the watercourse and to be mixed with and to adulterate the pure water which would 
otherwise have flowed over the plaintiff's land. To this the defendants pleaded 
that the Marquis of Anglesea was the occupier of a copper mine and of the closes 
upon which the pits and holes were sunk, and that he and all the occupiers of that 
mine for the space of forty years before the commencement of this suit had been 
accustomed, and were entitled as of right, to sink the pits and holes in those closes 
for the purposes of placing therein the water pumped out of the mine and of 
precipitating the copper, and had for the same space of time before the commence- 
ment of this suit been accustomed as of right and without interruption to cause the 
water aiter it was so used to flow down the watercourse in the declaration men- 
tioned over the closes therein mentioned—in effect, to do that of which the plain- 
tiff complained. The defendants then justified the acts done by them on the ground 
that they were the servants of the Marquis of Anglesea, and that they acted under 
the right so set up and exercised for above forty years before the commencement 
of this suit. 


Wightman for the defendants, supported the demurrer. 
Jervis for the plaintiff. 


Cur. adv. vult. 


Feb. 1, 1886. LORD ABINGER, C.B., delivered the following judgment of the 
court.—This is an action on the case for an injury alleged to be done to the interest 
of the plaintiff’s reversion in certain closes of land. 

The first point to be considered in this case is whether the pleas are bad in 
substance, Two objections were made to them: First, that the right claimed of 
pouring dirty water into the watercourse in the plaintiff’s land is not within s. 2 | 
of the Prescription Act, 1832; and, secondly, that the pleas are bad because the 
forty years’ enjoyment is not stated to have been before the act complained of in the 
declaration and justified by each of the pleas. Upon the first of these objections 
the court intimated a clear opinion in the course of the argument. We thought that 
the right in question was within the section, as being a claim to a watercourse 
over the land of another, and we have seen no reason to change that opinion. 

The other objection requires more consideration. It is said for the plaintiff that, 
although the statute, in s. 4, expressly states that the periods of twenty and forty 
years shall be deemed and taken to be next before the commencement of some suit 
wherein the claim shall have been brought into question, yet that this enactment 
must be construed to mean that the periods shall be those next before the act . 


complained of on account of the absurdities and inconveniences to which a literal H_ 


construction of this provision would give rise. One of these alleged absurdities and 
inconveniences was that no good title could arise to any incorporeal hereditament 
mentioned in the statute by virtue thereof unless some action should have been 
brought by or against the party claiming it, to which may be added that one action 
could not perfect the title to the right, as the Act requires an enjoyment for the full 
period immediately before any action. Another was that, if the Act be so construed, 
the plea justifying under such a right must be on the face of it absurd, as each 
of the pleas in question is suggested to be, for each justifies an act done at a 
particular time by the defendant as being then lawful, and then done, because the 
defendant actually enjoyed the right of doing the same thing for a period of time: 
afterwards, so that, it is said, the character of the act, whether it be wrongful or 
rightful, cannot be known at the time by the party doing it, but depends upon a 


subsequent event. 
We are of opinion, however, that it is impossible to construe the Act of Parliament 
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as intending that the periods of years therein mentioned should terminate at a 
different time from that fixed in express and positive terms. If the words of the 
statute were capable of being modified so as to avoid an inconvenience plainly and 
manifestly arising from a strict construction of them, we ought to do so, but here 
the words are precise and unambiguous, and the mischief suggested is, perhaps, 
rather apparent than real. Most cases of grants by prescription, before the Act 
passed, were of the same nature, and the validity of rights gained by them depended 
much upon the mode of enjoyment until that action was brought in which they 
came in question, and with respect to the form of the plea, which is at first sight 
somewhat incongruous, it is to be observed that there is something of the same 
kind of incongruity, though by no means to the same extent, in the usual mode of 
pleading a prescription, which states that some person seised in fee, from time 
whereof the memory of man is not to the contrary, until and at the time when, etc., 
and from thence hitherto, hath had and enjoyed, and hath been used and accustomed 
to have and enjoy, and still of right ought to have and enjoy, a particular easement, 
and then justifies the act done by reason of that enjoyment; which enjoyment is 
both before and after the time of such act. It appears to us that the statute in 
question intended to confer, after the periods of enjoyment therein mentioned, a right 
from their first commencement, and to legalise every act done in the exercise of the 
right during their continuance; and we think the pleas are, for these reasons, 
sufficient in point of law. 

The next question is whether the replications are good. We are clearly of 
opinion that they are not. The enjoyment of the right during forty years alleged 
in the pleas being admitted, the replications, which state only an existing tenancy 
for life, are no answer, for the time of a tenancy for life in a person who might other- 
wise be capable of resisting the claim, though excluded by s. 7 from the computa- 
tion of the shorter period of twenty years absolutely, is, by s. 8, excluded from the 
computation of the longer period of forty years conditionally only—that is, provided 
the reversioner expectant on the determination of the term for life shall, within 
three years (that is, probably, before the end of three years) after such determina- 
tion, resist the right, and it does not appear that the plaintiff is entitled to the 
reversion expectant on that lease, though it is averred that he has a reversion 
expectant on the determination of the interest of the tenant in possession. The 
tenancy for the life of Lord Dinorben, the cestui que vie, is, therefore, not to be 
excluded, on these pleadings, from the period of forty years, and, such period being 
complete, the defendant is entitled to an indefeasible right to the easement 
claimed. Another objection was urged to the mode of stating the feoffment in the 
replication, upon which it is not necessary to enter. 

We, therefore, think that the defendant is entitled to judgment, but, on account 
of the difficulty in construing the statute, and the importance of the case, the 
plaintiff may amend on payment of costs. 


Judgment accordingly. 
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LEGG v. EVANS AND ANOTHER 


[Courr or Excnequer (Parke, Alderson and Rolfe, BB.), February 22, 1840] 


[Reported 6 M. & W. 36; 8 Dowl. 177; 9 L.J.Ex. 102; 4 J.P. 123; 
4 Jur. 197; 151 E.R. 311] 


Kxecution—Lien—Right of sheriff to seize goods subject to lien. 
At common law a sheriff can seize only goods which he ean sell, and, there- 
fore, goods which the debtor holds under a lien for work done by him, that being 
a mere personal right which cannot be made the subject-matter of a sale, 
cannot be taken in execution. It is otherwise if the goods were let on hire for 
a certain period, because there the person hiring them has the absolute use 
of the goods for a particular term and that interest can be disposed of. 


Conversion—Trover—Competency of action—Action by person with right to 
possession. 
Per Parxe, B.: Any person having a right to the possession of goods may 
bring trover in respect of the conversion of them and allege them to be his 
property. 


Notes. Explained: Rogers v. Kennay (1846), 9 Q.B. 592. Considered: Donald 
v. Suckling (1866), L.R. 1 Q.B. 585. Referred to: Belcher v. Patten (1848), 18 
L.J.C.P. 69; Bank of Bengal v. Fagan (1849), 5 Moo. Ind. App. 27; Lancashire 
Waggon Co. v. Fitzhugh (1861), 6 H. & N. 502; Bendall v. McWhirter, [1952] ~ 
1 All E.R. 1807. 

As to what property may be seized in execution, see 16 Hausspury’s Laws (8rd 
idn.) 45-52; and for cases see 12 Dicrst (Repl.) 569 et seq. As to the nature of 
a lien, see 24 Hauspury’s Laws (8rd Edn.) 145-148; and for cases see 82 DicEst 
(Repl.) 255. 


Cases referred to in argument: 

(1) Heydon v. Heydon (16938), 1 Salk. 392. 

(2) Dutton v. Morrison (1809), 17 Ves. 198; 1 Rose, 213; 384 E.R. 75; 4 Digest 
(Repl.) 52, 432. 

(3) Taylor v. Fields (1799), 4 Ves. 396. 

(4) Dean v. Whittaker (1824), 1C. & P. 347, N.P.; 21 Digest (Repl.) 592, 809. 

(5) Duffill v. Spottiswoode (1828), 3 C. & P. 485, N.P.; 21 Digest (Repl.) 592, 
808. 

(6) Hostler’s Case (1605), Yelv. 66; 80 E.R. 46; 29 Digest (Repl.) 26, 307. 

(7) Pothonier v. Dawson (1816), Holt, N.P. 3883, N.P.; 32 Digest (Repl.) 256, 25. 

(8) Jacobs v. Latour (1828), 5 Bing. 180; 2 Moo. & P. 201; 6 L.J.0.8.C.P. 243; 
130 E.R. 1010; 82 Digest (Repl.) 274, 206. 

(9) Copper v. Dickenson (1615), 3 Bulst. 70; 81 E.R. 60; sub nom. Capper v. 
Dickingson, 1 Roll. Rep. 215; 81 E.R. 441; 12 Digest (Repl.) 222, 1651. 


Action in trover against the defendants, as sheriffs of Middlesex, to recover the 
value of certain pictures and picture frames, of which it was stated that the plain- 
tiff was ‘“‘lawfully possessed as of his own property’. 

The plaintiff claimed that the defendants had converted and disposed of the said 
goods and chattels by seizure under a writ of fieri facias; that the said goods and 
chattels had been delivered by their owner to the plaintiff, a carver and gilder, who 
had carried out work on them using certain materials supplied by him; that the 
owner of the goods was indebted to the plaintiff in the sum of £311 13s. 5d.; that 
the plaintiff drew and endorsed three bills of exchange in respect of the money so 
owed to him which were accepted by the owner of the goods and payable to the 
order of the plaintiff; that the bills remained unpaid, and that the plaintiff until 
the conversion aforesaid remained in possession of the said goods and chattels on 
which he had a lien for payment of the work done by him. 
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The defendants by special demurrer, pleaded that the replication was a departure 
from the declaration; that it did not appear that the plaintiff had, by reason of the 
conversion, sustained any damage for which an action was maintainable, or that 
the sheriff, by seizing the goods, had deprived the plaintiff of his lien thereupon. 


Kennedy for the defendants, in support of the demurrer.—The question is 
whether the sheriff is justified in seizing in execution property in which a party 
has a lien. There is no precedent for seizing property of that description; but 
there are cases analogous in principle, and which show that it is no objection that 
a party has only a limited interest, and not the sole property in the goods. Thus, 
it has been held that a sheriff is justified in seizing partnership property, on a 
judgment and execution against one of the partners: Heydon v. Heydon (1); 
though the execution creditor takes only the interest of that partner in the property, 
which interest is his share of the surplus, subject to all the partnership accounts : 
Dutton v. Morrison (2), Taylor v. Fields (3). So, a sheriff make take goods which 
have been let to hire for a term: Dean v. Whittaker (4), Duffill v. Spottiswoode (5). 
And although the owner of the goods may maintain an action on the case against 
him if he sells the entire property of such goods, that is only in case the owner, as 
soon as the goods are seized, apprises the sheriff that the goods were lent for a 
term only, in order that he may know that the sheriff had only a right to sell the 
qualified property which the hirer had in them. And in Duffill v. Spottiswoode (5), 
it was held that the action is not maintainable if it appears that the sheriff has not 
sold, which was the case here. A person who hires goods has a qualified right to 
the possession of them for a limited time only; and the same right exists in the case 
of a lien, where the party entitled to the lien has a right to retain the chattel only 
until the debt is satisfied. The sheriff was therefore right in seizing the goods in 
question. But, secondly, the replication is bad, as being a departure from the 
declaration. The declaration alleges that the plaintiff was possessed of the goods 
as of his own property; but the replication sets up a mere right to the possession 
on the ground of having a lien on them, which is a departure from the declaration. 

Mellor for the plaintiff.—It is a general principle of law that a sheriff can seize 
such chattels only as he can sell: Comyns’s Digest, Execution (C. 4). Before the _ 
Judgments Act, 1838, a sheriff could not seize money or bank-notes, bills of 
exchange, etc., or other securities for money; but, by s. 12 of that Act, he may now 
do so. The law of lien, however, remains as it was before the passing of that Act. 
A lien is a right in a person to hold the possession of property until his demand be 
satisfied; but as soon as the holder parts with or relinquishes the possession of the 
property, the lien ceases to exist: Monracur on Lien, 1. A person entitled to a 
lien cannot sell the subject-matter of it, except where the keeping of the property 
is attended with expense, as in the case of a horse: see Hostler’s Case (6), per 
Popuam, C.J. There is a distinction between a pledge of goods by way of security, 
and the ordinary case of lien: in the former case, the pawnee may sell in default of 
payment. That was so held by Gisss, C.J., in Pothonier v. Dawson (7): but the 
distinction between that and the case of lien was distinctly recognised. In Jacobs 
v. Latour (8), it was held that a party who, having a lien on goods, causes them to 
be taken in execution at his own suit, loses his lien thereby, although the goods 
are sold to him under the execution, and are never removed off the premises. 
[Parxe, B., referred to Capper v. Dickingson (9), where it was held that a pawnee 
might sell goods pawned to him.] In Comyns’s Dicsst, tit. Execution (C. 4) it is 
said: ‘‘So, the sheriff cannot take goods in pledge.’’ It is laid down distinctly in 
the books of practice, that a sheriff cannot seize what he cannot sell. A lien is a 
mere personal right, which cannot be made available to any other person; for as 
soon as the possession is parted with by the person having the lien, it is gone 
altogether: it is clear it is not assignable. Unless it can be shown that a lien can 
be made available to a third person, it follows that it cannot be seized in execution. 
Then, as to the replication being a departure, surely a person having this right 
might declare in trover, alleging a general property, and yet, on a subsequent 
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pleading, set up a special property, sufficient to maintain trover: it is not incon-. 


sistent with, but explanatory of, his interest. [Parxe, B.—It is not a departure. 


Any person having a right to the possession of goods may bring trover in respect’ 


of the conversion of them, and allege them to be his property.] 
Kennedy replied. ) 





PARKE, B.—The general rule of law is that the sheriff can seize only such 
things as he can sell. That rule of law still remains, except so far as it has been 
modified by the Judgments Act, 1838, but that statute does not affect the present 
case. If we consider the nature of a lien, and the right which it confers, it will 
be evident that it cannot form the subject-matter of a sale. A lien is a personal 
right, which cannot be parted with, and continues only so long as the possessor 
holds the goods. It is clear, therefore, that the sheriff cannot sell an interest of this 
description, which is a mere personal interest in the goods. The case is quite 
different from those referred to, in which goods were let on hire for a certain period, 
because there the person hiring them has the absolute use of the goods for a par- 
ticular term, and that interest may be disposed of. Here, the interest cannot 
be transferred to any other individual; it continues only as long as the holder keeps 


possession of the subject-matter of the lien, either by himself or his servant. Then, ~ 


as the sheriff cannot sell, neither, by the general rule of law, can he seize: and 
there must, therefore, be judgment for the plaintiff. 


ALDERSON, B., and ROLFE, B., concurred. 
Judgment for plaintiff. 


BAKER v. GREENHILL AND OTHERS 


[Court or QureNn’s Bencu (Lord Denman, C.J., Williams, Coleridge and Wight- 
man, JJ.), November 9, 1841, April 22, 1842] 


[Reported 3 Q.B. 148; 2 Gal. & Dav. 435; 11 L.J.Q.B. 161; 
6 Jur. 710; 114 E.R. 463] 


Bridge—Maintenance—Repair ratione tenure—Liability of landowner—Rate 
paid by lessee as occupier—Right to recover from landowner—Rate not a 
‘‘tax’’ or ‘deduction, Parliamentary or parochial.”’ 

By a lease dated May 31, 1811, a landowner, who was liable to repair two 
bridges ratione tenure, demised the land to the plaintiff who covenanted to 
pay the rent ‘‘free and clear of and from any land tax and all other taxes and 
deductions whatsoever, either Parliamentary or parochial, then already taxed or - 
imposed, or thereafter to be taxed, charged or imposed, upon the demised premises 
or any part thereof’’ or upon the lessor in respect thereof, landlord’s property 
tax only excepted. By local statutes reciting the liability ratione tenure it 
was enacted that landowners should repair, and keep in repair, the bridges, 
and, on their default, road trustees were empowered to do the repairs and 
recover against the owners. When the plaintiff's agent paid the quarter’s rent 
due at Christmas, 1836, he deducted, as had been the custom, from that rent 
the amount of the rate for that year, which he had paid. The defendants, the 
suécessors of the lessor under the lease of 1811, refused to allow the plaintiff 
to make this deduction, and under threat of distress for the rent he paid the 
rent in full. In an action by him for money had and received, 

Held: the liability for the repair of a bridge ratione tenure was the liability 


A 
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of the owner of the land; the amount assessed for the repair of the bridges in 
respect of the property demised in the present case was not a tax’? within 
the meaning of the covenant in the lease; and, therefore, the plaintiff, having 
been compelled, as occupier, to pay the rate, was entitled to recover the 
amount from the defendants. 


Notes. Distinguished: Thompson v. Lapworth (1868), likie fo 149. Con- 
sidered: Cuckfield R.D.C. v. Goring, [1898] 1 Q.B. 865. Referred to Jeffrey v. 
Neale (1871), L.R. 6 C.P. 240. 

As to liability to repair highways and bridges ratione tenure, see 19 HALSBURY'S 
Laws (8rd Edn.) 125-127, 470-472, and for cases see 26 Dicrst (Repl.) 402-406, 
645, 646. 


Case referred to: 
(1) R. v. Bucknell (1702), 7 Mod. Rep. 55; sub nom. R. v. Bucknal, 7 Mod. 98. 


Also referred to in argument: 

Stratford Bridge Case (1816), 2 M. & 8. 520, n.; 1 Roll. Abr. 3868; 105 E.R. 474; 
26 Digest (Repl.) 645, 2905. 

R. v. Middlesex (Inhabitants) (1832), 8 B. & Ad. 201; 1 L.J.M.C. 16; 110 E.R. 
75; 26 Digest (Repl.) 645, 2910. 

R. v. Sutton (1885), 8 Ad. & El. 597; 1 Har. & W. 428; 5 Nev. & M.K.B. 353; 
4 L.J.K.B. 215; 111 E.R. 540; 26 Digest (Repl.) 645, 2911. 

Waller v. Andrews (1888), 8 M. & W. 812; 1 Horn. & H. 87; 7 L.J.Ex. 67; 2 J.P. 
84; 150 E.R. 1163; 31 Digest (Repl.) 332, 4662. 

R. v. Stoughton (1670), 2 Wm. Saund. 157; 85 E.R. 896; sub nom. R. v. Staugh- 
ton, 2 Keb. 665; 1 Sid. 464; 26 Digest (Repl.) 416, 1240. 

Rk. v. Kerrison (1818), 1 M. & §. 485. 

R. v. Kerrison (1815), 8 M. & S. 526; 105 E.R. 708; 26 Digest (Repl.) 646, 2921. 


Action by the assignee of a lease against the assignees of the reversion for an 
account and money had and received to his use. 

By an indenture dated May 31, 1811, William Greenhill, then seised in fee of 
the premises after mentioned, demised to John Naylor and Wilham Vooght, their 
executors, administrators and assigns, two messuages and other premises in the 
indenture mentioned for thirty-one years from June 24, 1811, at a yearly rent 
of £165, payable on the usual quarter days, and Naylor and Vooght, for themselves, 
their executors, administrators and assigns, covenanted with Greenhill, his heirs, 
executors, administrators and assigns, to pay Greenhill the rent 

‘‘free and clear of and from any land tax and all other taxes and deductions 
whatsoever, either Parliamentary or parochial, then already taxed or imposed, 
or thereafter to be taxed, charged or imposed upon the said demised premises, 
or any part thereof, or upon the said William Greenhill, his heirs, executors, 
administrators or assigns, in respect thereof: the landlord’s property tax or 
duty only excepted.’”’ 


The premises comprised in the lease were situate in the parish of West Ham, in 
the county of Essex, and together with other property situate in different parts of 
that parish and altogether forming less than one fourth of the entire parish, were 
formerly parcel of the possessions belonging to the monastery or abbey of Stratford 
Langthorne in the said county, which lands were liable, ratione tenure, to the 
repair of two bridges called Bow Bridge and Channelsea Bridge, and the road, 
causeway and wharfing mentioned more particularly in the Acts of Parliament 
25 Geo. 3, c. exxiv, 43 Geo. 8, c. Ixvi, and 7 and 8 Geo. 4, c. eviii. At the time 
of making the indenture William Greenhill, in respect of the premises thereby 
demised and by reason of his tenure thereof, was bound to contribute to support 
maintain, and keep in repair the two bridges, road, causeway and wharfing. 

The relevant provisions of the three local Acts mentioned are stated in the 
judgment. 


’ 
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Before the making of the distresses and the payments of rent hereinafter men- 
tioned, the plaintiff had, by assignment, become possessed of, and was then entitled 
to, the residue of the term granted by the lease of May 31, 1811, and was liable 
as assignee upon the covenants. The defendants had become legally seised of the 
reversion in fee expectant on the determination of the demise. William Greenhill, 
the lessor, died in 1832, having devised the premises by will duly executed to pass 
real estates to the defendants, who assented to and accepted such devise. 

Three rates for the repair of the bridges were made on the premises in January, 
1836, July, 1887, and October, 1838, by the persons authorised under the statutes. 
In each of the two latter rates the parties interested in the premises were described 
as follows: ‘‘Owner: Greenhill’s executors; Lessee: Tucker; Occupier: John 
Tucker.’’ Tucker occupied part of the premises as the plaintiff’s agent to conduct 
his business there. From the time of granting the lease of May 81, 1811, down to 
1836, William Greenhill in his lifetime and the defendants afterwards always paid 
the rates and assessments made under the Acts, upon and in respect of the demised 
premises, or allowed the amount, when paid by the lessee or occupier, to be de- 
ducted from the rent payable under the lease. When John Tucker (being, as the 
plaintiff’s agent in the occupation, and having the care, of the premises) paid the 
quarter’s rent due at Christmas, 1836, he deducted from that quarter’s rent, on 
behalf of the plaintiff, the amount of the rate for that year which he had paid. 
The defendants denied the plaintiff’s right to make such deduction. They received 
the next quarter’s rent without prejudice to their claim for the amount withheld 
at Christmas. The plaintiff claimed to deduct this amount in a subsequent pay- 
ment of rent to the defendants, but they refused to allow it, and the plaintiff, 
under threat of distress for the rent, paid it in full. He then commenced the 
present action against the defendants, claiming an account and to recover the 
money as having been had and received by the defendants to his use. On the trial 
before Lorp Drnman, C.J., in 1840, the plaintiff obtained a verdict for £30 7s. 6d. 
subject to the opinion of the court on a Special Case which stated the above facts. 

The questions for the opinion of the court were: (i) Whether the defendants 
were liable to pay the rates, and to pay to the plaintiff the said sum of £30 7s. 6d., 
by the statutes referred to or otherwise, independently of the provisions contained 
in the said lease; and, if so, (ii) whether the rates were taxes or deductions which 
the lessee plaintiff, as lessee, was bound to pay by the covenant contained in the 
lease. If the court should be of opinion that the defendants were so lable, and 
that the rates were not taxes or deductions within the meaning of the covenant, 
the verdict was to stand; but, if the court should be of a contrary opinion, a nonsuit 
was to be entered. 


Sir W. W. Follett for the plaintiff. 
Sir F’. Pollock for the defendants. 


Cur. adv. vult. 


April 22, 1842. LORD DENMAN, C.J., delivered the following judgment of the 
court.—This was an action by the assignee of a lease for years of certain 
premises at West Ham, Essex, formerly part of the possessions of the abbey of 
Stratford, against the assignees of the reversion to recover a sum of £380 7s. 6d., 
which the plaintiff had been compelled to pay towards the repair of two bridges 
which the proprietors of the demised premises and of other lands formerly belong- 
ing to the abbey of Stratford were bound to repair ratione tenure. The question is 
whether, either by the terms of the lease under which the plaintiff held, or by the 
Acts of Parliament referred to in the Case, or by the common law, the plaintiff 
was chargeable with the whole or any part of the money raised for the purpose 
of such repair. 

With respect to the liability at common law to the repair of bridges ratione 
tenure, the result of the authorities seems to be to throw the charge ultimately 
on the owner, though primarily, so far as the public are concerned, the occupier may 

-be the person chargeable by indictment in case of non-repair: R. v. Bucknell (1); 


A 


A 
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Hawkins’ PLeas oF THE Crown, bk. 1, c. 77, s. 8, and the cases there cited; 
and it would seem from those authorities that, if the owner of land charged with 
the repair of a bridge ratione tenure suffer it to be out of repair and the occupier 
of the land be indicted and fined, he would be entitled to look for reimbursement to 
the owner who ought to have repaired and holds the land by the service of repairing 
the bridge. 

Independently, then, of the lease and the Acts of Parliament the lessee would 
not in this case, as between him and his lessor, the owner of the premises, be liable 
to the charge of the reparation of the bridges. But the lease contains a covenant 
for payment of the rent free and clear 


‘fof and from any land tax and all other taxes and deductions whatsoever, 
either Parliamentary or parochial, charged or imposed upon the said demised 
premises”’ 


then or thereafter, or upon the lessor in respect thereof, and it is contended that 
the amount assessed in respect of the premises for the bridge is a Parliamentary 
tax within the meaning of the covenant. We are, however, of opinion that the 
Acts of Parliament for enabling the persons interested to raise the necessary funds 
for repairs of the bridges by contribution among themselves do not impose any tax 
within the meaning of the covenant. The charge was already created; and the 
Acts merely supply a more convenient mode for raising the necessary funds to 
meet it. We, therefore, think that the lessee was not lable by his covenant to 
be charged with the amount in question. 

It is, however, contended on the part of the defendants, that, though the plaintiff 
may not be lable to the charge either by the terms of the lease or at common 
law, he is so to some extent at least, if not to the whole, by virtue of the Acts of 
Parliament referred to in the case. These Acts are three in number; 25 Geo. 3, 
c. exxiv, 43 Geo. 8, c. lxvi, and 7 and 8 Geo. 4, c. eviii, which is the Act now in 
force, the two former having expired. The first of these Acts, both in the recitals 
and the enacting clauses, treats the owners and proprietors of the abbey lands as 
the persons chargeable with the repairs, and to contribution among themselves, 
and though, in the case of non-payment, distresses may be made upon the occupiers 
upon the land, the latter are enabled to deduct the amount from the rent, nor is 
there any clause in that Act or the 48 Geo. 3, c. lxvi, to fix lessees or occupiers 
with any portion of the burden. It is, however, contended, for the defendants 
that the statute 7 and 8 Geo. 4, c. cviii, expressly authorises and directs an appor- 
tionment of the charge between the owners and their lessees according to their 
several interests, and that the rate which the plaintiff was compelled to pay was 
defective in not making such an apportionment. The Act undoubtedly does contain 
clauses which at first sight would appear to favour such an argument. But, taking 
the whole Act together, we are of opinion that all the clauses are reconcilable with 
the general liability of the owners and proprietors to the exclusion of the lessees, 
and that it was not the intention of the legislature to impose upon the lessees 
or occupiers any charge to which they were not otherwise liable. Section 13 was 
mainly relied upon for the defendants. By that section, the owners, proprietors 
and lessees and occupiers of the lands are empowered, at a meeting to be held 
under the Act, to make an assessment by a pound rate upon all such owners, 
proprietors, lessees or occupiers according to the rents or values of the respective 
lands, tenements, or hereditaments, and according to the several interests of the 
owners, proprietors, lessees, and occupiers thereof respectively, to apportion such 
rates according to such several interests, and to moderate or regulate such rates 
with respect to any houses, new buildings, or improvements, in such manner ag 
shall be agreed on by the major part of the persons present at any such quarterly 
or special general meeting. But, by s. 2, not more than one person is entitled to 
vote at any meeting in respect of the same premises, and, if more than one person 


claims to vote in respect of the same premises, the right of voting is to be in the 


person who is ultimately to pay the rates or allow them out of the rent. The terms 
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of s. 18 will be satisfied by applying it to cases of contribution between owners 


having different interests in their respective properties, and between landlords and 
tenants where the latter may have covenanted to pay the rent clear of any 
deduction on account of the charge, without interfering with the general rule that 
in the absence of such a covenant the owner is liable to the charge. In this view 
of the case it appears to us that the rate sufficiently indicated the charge and the 
party chargeable, that the amount ought to have been allowed by the defendants, 
and, consequently, that the plaintiff is entitled to judgment upon both the questions 
submited to the court. 


Judgment for plaintiff. 


BOWSER AND ANOTHER v. COLBY AND OTHERS 


| VicE-CHANCELLOR’s Court (Wigram, V.-C.), November 18, 19, 20, 24, December 
8, 11, 1841] 


[Reported 1 Hare, 109; 11 L.J.Ch. 182; 5 Jur. 1178; 66 E.R. 969] 


Landlord and Tenant—Lease—F orfeiture—Relief—Payment into court by tenant— 

Arrears of rent and costs. 

By s. 3 of the Landlord and Tenant Act, 1730 [repealed by the Statute Law 
Revision Act, 1867, having been substantially re-enacted by s. 211 of the 
Common Law Procedure Act, 1852], where a lessee sought relief in a court of 
equity against an ejectment for breach of covenant ‘‘such person... shall not 
have or continue any injunction against the proceedings at law on such eject- 
ment unless he... shall, within forty days next after a full and perfect answer 
shall be filed by the lessor... in such ejectment’’ bring into court such sum 
as the lessor swore to be due for rent in arrear, and also the taxed costs of the 
suit. 

Held: the application of the section was confined to a case where the tenant 
had obtained an injunction and the landlord was consequently restrained from 
proceeding with the ejectment: its words could not be extended to a case 
where no injunction had been sought or obtained and the only relief was given 
when the matter of the ejectment first came before the court. 


Landlord and Tenant—Lease—Forfeiture—Relief—On breach of covenant by 
tenant term to ‘‘cease and be utterly null and void’’—Lease rendered void- 
able—Jurisdiction to grant relief. 

A lease provided that on the breach by the tenant of certain covenants it 
would be lawful for the landlord to re-enter, the lease should be forfeited, and 
the term should ‘‘cease, determine, and be utterly null and void as if the same . 
had never been made.”’ 

Held: on its true construction this provision was only a clause for re-entry 
which rendered the lease voidable and not void; there was, therefore, a lease 
still existing which the court could restore to the tenant on an application by 
the tenant for relief against forfeiture. 


Landlord and Tenant—Lease—Forfeiture—Breach of covenant—Covenant not 
to assign—Equitable agreement charging property—No change of possession 
or alteration of property. 

Per Wiacram, V.-C.: Equitable agreements charging property comprised in a 
lease, but not accompanied with a change of possession or other alteration 
of the property, will not work a forfeiture of the lease in equity, notwithstand- 
ing there is a clause in the lease against assignment. 
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A Landlord and Tenant—Lease—Forfeiture—Relief—Consideration of conduct of 
: parties. 

Per Wicram, V.-C.: A court of equity, when asked by a lessee to grant him 
relief against forfeiture by breach of covenant, will, by analogy with those cases 
in which the courts have occasion to consider whether the acts or circumstances 
of a plaintiff asking for specific performance of an agreement to grant a lease 

B are such as to deprive him of the aid of the court in obtaining the lease by its 
decree, consider whether the conduct of the lessee in dealing with the property 
does or does not involve a breach of covenant. It will also consider whether 
the conduct of the landlord has been such as to amount to a waiver of any 
breach which has been committed. 


. Notes. Considered: Howard v. Fanshawe, [1895-9] All E.R.Rep. 855; Dendy v. 
Evans, [1908-10] All E.R.Rep. 589. 
As to forfeiture of a lease and relief against forfeiture, see 283 Hatsspury’s Laws 
(3rd Edn.) 665 et seq.; and for cases see 81 Diarest (Repl.) 512 et seq. For the 
Landlord and Tenant Act, 1730, see 13 Hatsspury’s Srarures (2nd Edn.) 850, and 
for the Common Law Procedure Act, 1852, see ibid., vol. 18, p. 870; and see also 
D = 146 of the Law of Property Act, 1925, 20 Hauspury’s Srarures (2nd Edn.) 739. 


Cases referred to: 

(1) O’Mahony v. Dickson (1805), 2 Sch. & Lef. 400; 81 Digest (Repl.) 5387, *2177. 

(2) Taylor v. Knight, 4 Vin. Abr. Chance. (Y.) pl. 31, p. 406. 

(3) Hill v. Barclay (1811), 18 Ves. 56; 34 E.R. 238, L.C.; 80 Digest (Repl.) 428, 
112. 

EH (4) Arnsby v. Woodward (1827), 6 B. & C. 519; 9 Dow. & Ry.K.B. 536; 108 

E.R. 542; sub nom. Armsby v. Woodward, 5 L.J.0.S.K.B. 199; 31 Digest 
(Repl.) 527, 6503. 

(5) Doe d. Bryan v. Bancks (1821), 4 B. & Ald. 401; 106 E.R. 984; 31 Digest 
(Repl.) 524, 6471. : 

(6) Rede v. Farr (1817), 6 M. & S. 121; 105 E.R. 1188; sub nom. Reid v. Parsons, 


0 2 Chit. 247; 31 Digest (Repl.) 524, 6470. 
(7) Weatherall v. Geering (1806), 12 Ves. 504; 83 E.R. 191; 31 Digest (Repl.) 
410, 5395. 
(8) Norway v. Rowe (1812), 19 Ves. 144; 34 E.R. 472, L.C.; 83 Digest (Repl.) 
749, 236. 


G Cases referred to in argument: 
(9) Descarlett v. Dennett (1722), 9 Mod. Rep. 22. 
(10) Doe d. Hitchins v. Lewis (1758), 1 Burr. 614. 
(11) Doe d. Earl Jersey v. Smith (1819), 1 Brod. & Bing. 97; 7 Price, 281; 
3 Moore, C.P. 839, Ex. Ch.; reversed sub nom. Smith v. Doe d. Jersey 
(1821), 2 Brod. & Bing. 473; 8 Bli. 290; 7 Price, 379; 5 Moore, C.P. 882; 


7 129 E.R. 1048, H.L.; 17 Digest (Repl.) 270, 735. 


Also referred to in argument: 

Davis v. West (1806), 12 Ves. 475. 

Lovat v. Lord Ranelagh (1814), 3 Ves. & B. 24. 

Wadman v. Calcraft (1804), 10 Ves. 67; 82 E.R. 768; 31 Digest (Repl.) 535, 
6595. 

I Doe d. Goodbehere v. Bevan (1815), 8 M. & S. 853; 105 E.R. 644; 31 Digest 

(Repl.) 435, 5617. 

Doe d. Pitt v. Hogg (1824), 1 C. & P. 160; on appeal, 4 Dow. & By. KB. 226; 
2L.J.0.8.K.B. 121; 81 Digest (Repl.) 414, 5498. 

Doe v. Payne (1815), 1 Stark. 86, N.P.; 81 Digest (Repl.) 419, 5476. 

Roe d. Gregson v. Harrison (1788), 2 Term Rep. 425; 100 E.R. 229; 81 Digest 
(Repl.) 559, 6786. 

Goodright d. Walter v. Davids (1778), 2 Cowp. 808; 98 E.R. 1371; 31 Digest 
(Repl.) 558, 6785. 
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Re Birmingham Benefit Society (1880), 8 Sim. 421. | 

Finch v. Riseley (1594), Poph. 53; 79 E.R. 1169; sub nom. Finch v. Throck- 
morton, Cro. Eliz. 221; sub nom. Finch’s Case, 2 Leon. 184; sub nom. 
Anon., And. 808; 81 Digest (Repl.) 527, 6498. : 

Mulcarry v. Eyres (1688), Cro. Car. 511; 79 E.R. 1041; 81 Digest (Repl.) 558, 
6784. 


Bayly v. Schofield (1813), 1 M. & 8. 338; 2 Rose, 100; 105 E.R. 127; 4 Digest 


(Repl.) 85, 761. 
Biddlecombe v. Bond (1835), 4 Ad. & El. 882; 1 Har. & W. 612; 5 Nev. & 
M.K.B. 621; 5 L.J.K.B. 47; 111 E.R. 811; 17 Digest (Repl.) 274, 788. 
Roe d. Dingley v. Sales (1818), 1 M. & 8S. 297; 105 E.R. 111; 31 Digest (Repl.) 
412, 5421. 

Ward v. Eyles (1730), Mos. 877. 

Karl Pomfret v. Lord Windsor (1752), 2 Ves. Sen. 472; 28 E.R. 3802, L.C.; 20 
Digest (Repl.) 326, 619. 

Lake v. Skinner (1819), 1 Jac. & W. 9; 87 E.R. 278; 22 Digest (Repl.) 213, 
2005. : 

Barfield v. Kelly (1828), 4 Russ. 855; 88 E.R. 839; 20 Digest (Repl.) 288, 308. 


Bill filed by the plaintiffs for an account. 

By a lease dated Sept. 19, 1807, Sir Hugh Owen, by indenture of lease, dated 
Sept. 19, 1807, demised unto George Bowser, the elder, his executors and adminis- 
trators, the veins and seams of coal and culm under certain lands in the parish of 
Pembrey in the county of Carmarthen, with the usual powers for opening and 
working the same, for the term of fifty years from Michaelmas, 1807, rendering 
unto Sir Hugh Owen, his heirs and assigns, one-sixth part of all the moneys which 
should be made or produced by the sale of the coal and culm to be raised from the 
premises. George Bowser the elder covenanted for himself, his heirs, executors, 
administrators and assigns, among other things, that he and they would duly pay the 
reserved rents, and would, at the end of every six months during the term, deliver 
unto Sir Hugh Owen, his heirs or assigns, a true account of all the coal and culm 
raised from the premises during the preceding six months and of the moneys 
produced thereby, and that Sir Hugh Owen, his heirs and assigns, should have 
liberty to inspect the books, and to appoint an accountant or bankman to render 
such account. George Bowser the elder further covenanted that he, his executors 
and administrators, would not, during the term, demise, assign, or set over or let 
the said mines, veins, or seams of coal, or any of them, or any part thereof, or the 
liberties thereby granted, or any of them, without the licence or consent in writing 
of Sir Hugh Owen, his heirs or assigns. It was also provided that, if George 
Bowser the elder, his executors, administrators, and assigns, should not pay or 
‘cause to be paid unto Sir Hugh Owen, his heirs or assigns, the reserved rents 
within fourteen days next alter the same should become due, being lawfully de- 


manded; or if George Bowser the elder, his executors, administrators or assigns,. 


should make default in performing, fulfilling, and keeping all or any of the cove- 
nants, provisoes and agreements thereinbefore contained, which on his and their 
part were or ought to be performed, fulfilled and kept; or if George Bowser the 
elder, his executors or administrators, should become insolvent, or the term thereby 
granted, or any part thereof, should be sold or assigned to any person or persons 
under a writ of execution of any judgment or judgments against him or them; then 
and thenceforth, and in every or any of the said cases, it should be lawful for 
Sir Hugh Owen, his heirs and assigns, into and upon the said premises or any 
part thereof in the name of the whole to re-enter, and the same to have again, 
re-possess and enjoy, as in his or their first and former estate, and the said 
George Bowser the elder, his executors and administrators, and all other occupiers 
and possessors thereof from thence to expel and remove, and that the lease as to 
the term thereby granted should, in that case, be forfeited, and the same term 
should cease, determine, and be utterly null and void as if the same had never been 
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made, but the covenants and agreements entered into by George Bowser the elder, 
for himself, his executors and administrators, should continue and be in force 
against him and them until he or they should have fully performed and fulfilled the 
same to the time of such forfeiture. 

George Bowser the elder entered into possession, under the lease. Sir Hugh 
Owen died in 1809, having devised the mines and premises to Jobn Colby the 
elder, his heirs and assigns. John Colby the elder devised the same premises to 
the defendants, Cordelia Maria Colby, Thomas Frederick Colby and Charles 
Matthias, upon certain trusts, and ultimately to the use of his eldest son, Hugh 
Owen Colby and his heirs. Hugh Owen Colby afterwards died under twenty-one, 
leaving the defendant, John Colby, his brother and heir at law. George Bowser the 
elder died on Mar. 29, 1835, having, by his will, appointed the plaintiffs, Mary 
Ann Bowser his widow, and George Bowser his son, and the defendant, Abraham 
Meredith, his executrix and executors, and leaving also two other sons, Samuel 
Bowser and Robert Bowser, surviving. The will was proved in May, 1835, by 
Abraham Meredith alone, and George Bowser and Samuel Bowser entered into 
possession of the mines as mortgagees. In October, 1835, the defendants, C. M. 
Colby and her co-trustees, brought an action of covenant against Meredith, to 
recover the arrears of rent of the premises due from the estate of George Bowser 
the elder, to which action Meredith pleaded plené administravit. They also, in 
Michaelmas Term, 1835, brought an action of ejectment against the plaintiff George 
Bowser and Samuel Bowser, to recover possession of the mines, and the said 
George Bowser and Samuel Bowser, not appearing to defend the action, judgment 
by default was signed on Feb. 18, 1836. The defendant, John Colby, came of age 
in February, 1837. In Michaelmas Term, 1837, a writ of scire facias was issued 
and was served on George Bowser and Samuel Bowser on Nov. 10, 1837. The 
judgment was afterwards revived, for want of appearance to the scire facias, and 
the writ of possession was issued and executed, and possession delivered to the 
defendant, John Colby, on Dec. 23, 1837. 

The bill was filed on June 12, 1838, by Mary Ann Bowser and George Bowser, as 
personal representatives of George Bowser the elder, and it stated that George 
Bowser the elder expended large sums of money in working the colliery and bringing 
the coals to market, and paid £2,190 for the sleeping rent, though the value of one- 
sixth of the coals worked during that time amounted to less than £1,200; that, upon 
the death of George Bowser the elder, the plaintiffs, George Bowser and Samuel 
Bowser, entered into possession of the mines, and premises, for the purpose of 
satisfying moneys which had been advanced to George Bowser the elder, in his 
lifetime, out of the property settled on his wife, to enable him to pay the rent, the 
working of the mines being conducted by Samuel Bowser alone. The bill alleged 
that the agents of the defendants had, in some communication with Samuel Bowser 
on behalf of himself and the plaintiff, George Bowser, agreed to accept the arrears 
of rent, and give up the premises to the plaintiffs if they should place themselves 
in a position to take them by proving the will of George Bowser the elder, 
and that, in January, 1838, the plaintiffs proved the will and tendered the amount 
of the arrears of rent to the defendants, which was refused. It also stated that the 
defendant, Meredith, refused to join in the suit. The bill prayed an account of what 
was due to the defendants in respect of the premises and the other matters therein 
mentioned, of the sums which had been received by them in respect thereof, and of 
the profits of the mines since Dec. 238, 1837, the plaintiffs offering to pay what 
might be due to the defendants, and that the defendants might be decreed to 
deliver up possession of the mines and premises to the plaintiffs. 

The defendants, John Colby and the trustees, by their answer, admitted the de. 
mise of 1807, and said they believed that a counterpart of the lease was in the 
power of the plaintiffs and in the possession of Mr. Barker, a solicitor, with whom 
it was deposited by George Bowser the elder, and that Barker claimed a charce 
or lien thereon, by virtue of such deposit. They said, that George Bowser the 


elder, or persons claiming under him, kept possession of the mines and premises 
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from 1812 to 1825 without paying any rent, and that, ejectment having been 


brought by the trustees, in Easter Term, 1825, George Bowser the elder, and his 
son, when the trial was coming on, gave their cognovit, which was accepted by 
the trustees, to secure the payment of £1,300, in three instalments, being the 
arrears of the sleeping-rent for thirteen years; that, after that time, the rent was 
not regularly paid; that £20 only had been paid for the year 1831, and since that 
time nothing had been paid on account of the rent. The defendants said, that in 
March, 1835, the sum of £880 was due for arrears of the rent, and that George 
Bowser the elder was then insolvent. They said that the action of ejectment, in 
Michaelmas Term, 1835, was brought under the proviso for re-entry in the lease, 
and they were advised to avail themselves of the provisions of the Landlord and 
Tenant Act, 1730, enabling landlords to recover possession of demised premises 
without demanding the rent where it was more than half-a-year in arrear, and there 
was no sufficient distress on the premises; that no entrance to the mines could 
be found, except upon lands not belonging to the defendants; that George Bowser 
and Samuel Bowser, after and notwithstanding the judgment, kept possession of 
the mines and worked them more actively than before without offering to pay any 
rent; and that, in the summer of 1887, after the defendant, John Colby, came of 
age, he, for the first time, discovered a shaft, by means of which the writ of 
possession was subsequently executed. The defendants alleged that the lease had 
been forfeited, not only for non-payment of rent, but by breaches of other covenants; 
that George Bowser the elder did not make regular returns or deliver regular 
accounts of the coal and culm obtained from the colliery or of the moneys 
produced thereby; and, that the returns before 1815 and from 1825 to 1830 were 
entirely wanting; that by indenture of Aug. 11, 1812, George Bowser the elder 
assigned a moiety of the mines to Thomas Farquharson for the residue of the term; 
and, that after some mesne assignments, the said moiety was, on Dec. 2, 1816, 
assigned to George Bowser the elder in trust for T. Foster, C. Bonner and T. 
Gaunt; that George Bowser the elder, by agreement in writing, had contracted to 
sell to Gaunt and another one-fourth share of the mines; that Foster, Bonner and 
Gaunt charged their three-fourth parts with an annuity to Pitt; and that the 
annuity and charge had been established by the decree in a suit of Pitt v. Bonner. 
They stated that neither Sir Hugh Owen, nor any person claiming under him, 
had given any licence for such assignment. The defendants, at the hearing, 
called the attesting witness, and proved, in the usual manner, viva voce, an 
indenture made Mar. 4, 1833, between George Bowser, of the first part, J. Freeman, 
of the second part, and G. Barker, of the third part, whereby George Bowser con- 
veyed and assigned the colliery and other lands and premises to Freeman, his 
executors, administrators, and assigns, by way of mortgage to secure the sum of 
£1,500, and interest, due to Freeman, and the sum of £361 due to Barker. This 
deed was in the custody of Barker, by whom it was produced. 


Sharpe and Chandless for the plaintifis—The relief is sought upon the ancient 
principle of equity, which is anterior to, and wholly independent of, the Act of 
1730. The principle is stated in Cary, p. 45; “‘where lands are granted in rever- 
sion, and the grantor will avoid the lease for a rent, paid, but not on the same day, 
the court will relieve.’’ In Descarlett v. Dennett (9), relief, in such cases, is stated 
to be a settled rule. The statute only restricts the exercise of the jurisdiction, 
which was previously indefinite in point of time, to cases where the bill is filed 
within six months. The intention of the statute is so stated by Lorp Mansrietp in 
Doe d. Hitchins v. Lewis (10) (1 Burr. at p. 619), Lorp Expon in Hill v. Barclay (8) 
(18 Ves. at p. 60), and Woop, B., in Doe d. Harl Jersey v. Smith (11) (7 Price, at 
p. 826). The principle is the same as that upon which relief is given to the 
mortgagor, when the estate of the mortgagee is become absolute at law. The 
proviso for re-entry is regarded as, in fact it is, a mere form of security to the 
landlord, for that which he has reserved to himself by the lease, and not as an 
independent limitation : Story’s Eaurry JurispictTion, vol. 1, p. 506. The court 
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accordingly treats it as a security. The only question, then, is whether there has 
been any breach of covenant against which the court would not relieve. The 
assignments, alleged to have been made without licence, are all equitable, and are 
not, therefore, breaches of covenant, or they amount to nothing more than a mere 
parting with possession, or relate only to a particular mode of working the mine. 
The alleged irregularity in the delivery of the accounts does not appear to have 
been objected to on the part of the lessor, for it must have been known to him, and 
has been repeatedly waived. The insolvency is not alleged in the answer as a 
breach, but if it were so alleged, the term must not be construed in its popular 
sense, but in its legal sense. The insolvency contemplated by the lease, is that 
which occurs where the party takes the benefit of the Act for the relief of insolvent 
debtors, whereby his interest is transferred to his assignees. 

Temple and Walker for the defendants.—The effect of the statute is to render it 
imperative upon a tenant seeking relief against a forfeiture, to pay the rent and 
costs into court, and the plaintiffs, having omitted to do this, are precluded from 
relief. The ejectment, against the effect of which the bill is brought to be relieved, 
was not an action brought against the present plaintiffs, but against the plaintiff 
George Bowser, and another person who is not a party to this record. The court 
has not jurisdiction to do that which is required by this suit, inasmuch as the 
defendants have not a mere power of re-entry on non-payment of rent, but the 
contract which the plaintiffs’ testator entered into with them is that the lease shall 
absolutely cease and be void. That being the case, there is no longer any subject 
with which the court can deal, or which can be restored. Once become void, the 
lease cannot be again set up. Before it can be said that the defendants have 
waived any breach of covenant, it must be shown that they had notice of the 
breach at the time they did the act which constitutes the alleged waiver, but here 
there is no such notice shown, and the court will not infer a waiver. It is not 
necessary to show that the lessee was technically an insolvent debtor if there be 
proof of insolvency in the ordinary sense of the word. The ejectment was brought, 
not only under the power of re-entry for non-payment of rent, but for other 
breaches of covenant. The court will look at the agreements which are assign- 
ments in equity, and in the consideration of a claim, which, at most, is merely 
equitable, will regard them as having the same effect on that claim as a legal 
assignment would have upon a legal title. The lessee has, in fact, actually parted 
with the possession which is a breach of covenant. The conduct of the lessee, 
and those claiming under him, in acting directly contrary to the covenants of the 
lease—in constantly suffering the rent to be in arrear, in the irregularity of the 
accounts, in setting the judgment at defiance, and holding the mines, until the shaft 
was discovered by means of which the execution was executed—altogether consti- 
tute such a course of dealing with the property as will, in the view of a court 
of equity, deprive them of any title to that relief which is purely matter of indul- 
gence. ‘There is, moreover, a clear legal assignment shown to have been made 
by the deed of Mar. 4, 1888, which deed is now proved. Unless, therefore, it can 
be argued, that an assignment by way of mortgage is not a breach of covenant, 
the question is concluded. 





WIGRAM, Y.-C.—It has, in the first place, been objected, that the Landlord 
and Tenant Act, 1730, precludes relief in this case because the plaintiffs have not, 
within forty days after the answer was put in, paid the arrears of rent into 
court. It becomes, therefore, necessary to see whether the plaintiffs were bound 
to pay into court the arrears of the rent in that stage of the cause, on pain of 
having their bill dismissed at the hearing. Where the rent is half a year in arrear, 
and the lessor has a power of re-entry, s. 2 of the statute dispenses with several 
things which the law previously required, and enables the lessor to recover 
possession in a more summary way. Before this statute was passed the tenant 
might, at an indefinite time after he was ejected, have filed his bill and been 
relieved against the effect of the mere non-payment of rent, but the second clause 
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in this section enacts that, if the lessee suffers judgment to be had, and execution 
to be executed, without paying the rent and costs and without filing any bill in 
equity within six months after such execution, he shall be absolutely barred from 
all relief in law or equity other than by writ of error. The tenant in this case has 
taken himself out of the operation of this clause, by filing his bill within the six 
months. 

It is obvious that there were two distinct cases which might occur before the 
statute—first, where, the lessor having brought his ejectment, the tenant, before 
judgment or before execution, filed his bill for relief and obtained an injunction to 
restrain the lessor from turning him out of possession. In that case, the tenant 
being enabled to continue in possession, and remaining in the meantime a debtor 
to the landlord for the amount of the rent, the latter, until the hearing of the 
cause, would have no security for his rent unless the amount due were paid into 
court; secondly, there was the case where the lessor actually recovered possession 
in the ejectment and the only relief which the tenant could have was such as the 
court might give him at the hearing. 

I do not now express any opinion with regard to the terms which the court 
may impose upon the tenant, if it makes a decree in his favour. I direct my 
attention only to the objection that the tenant ought to have paid the rent into 
court within forty days after answer. The words of s. 8 of the Act, on this subject 
are : 


‘“That in case the lessee shall, within the time aforesaid, file one or more bill 
or bills, for relief in any court of equity, such person or persons shall not 
have or continue any injunction against the proceedings at law on such eject- 
ment, unless he, she, or they, do or shall, within forty days next after a 
full and perfect answer shall be filed by the lessor or lessors of the plaintiff 
in such ejectment, bring into court, and lodge with the proper officer, such 
sum and sums of money as the lessor or lessors of the plaintiff in the said 
ejectment shall, in his, her, or their answer, swear to be due and in arrear, 
over and above all just allowances, and also the costs taxed in the said suit, 
there to remain till the hearing of the cause, or to be paid out to the lessor 
or landlord on good security, subject to the decree of the court.’’ 


This provision clearly applies to the case where the tenant comes for an injunction 
by which his possession is to be continued and the landlord is restrained from 
proceeding with his ejectment. In all those cases, if the injunction is granted, 
the court is bound by the statute to impose these particular terms for the security 
of the landlord. But if the landlord is actually in possession, undisturbed by the 
interposition of the court, and the first application which the tenant makes to the 
court for any relief is made at the hearing of the cause, the statute does not then 
apply. The hearing of the cause is the first occasion upon which the court acquires 


jurisdiction over the plaintiff in the subject of the suit, and the exercise of that - 


jurisdiction must be governed by the general rule of the court. The words of the 
statute cannot be extended to the case where no injunction is asked or obtained, 
and where the only relief given is given at the hearing of the cause. 

Tt was said that Lorp ReprespaLe in O’Mahony v. Dickson (1) had, in effect, 
decided to the contrary of what I have stated to be my opinion—not that he had 
so decided upon the Act of 1730, which regulates property in this country, but 
upon a somewhat analogous Act of the Irish Parliament [4 Geo. 1, c. 5; 1717], 
Tf the Irish Act had been in the same terms as the Einglish Act, and Lorp Repzs- 
DALE had put a judicial construction on the former, I should, of course, in deference 
to his judgment, have hesitated before I gave a contrary opinion on the latter, 
but.when the Irish Act is referred to it appears that the language of it materially 
differs. There is in the Irish Act a proviso making it imperative on the lessee 
who has suffered judgment to be recovered in ejectment and execution to be levied, 
not only to file his bill within six months, but, ‘‘on filing’’ his bill, to bring both 
the amount of the rent and of the taxed costs into court, and this is the construction 
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which Lorp Reprspate has put upon the Act. I am clearly of opinion that the 
plaintiffs have not lost any right to relief, by not having paid the rent into court. 

The next point taken was that there are two different species of provisoes In 
leases—in some a common clause of re-entry on non-payment of rent, thereby 
determining the lease and nothing more; in others a proviso declaring that, if the 
rent is not paid, the lease shall be void. There being in this case a proviso ‘‘that 
the lease shall become absolutely void,’’ it is said that there is now nothing for 
the court to act upon—no lease existing which it can restore to the tenant—and, 
therefore, that the court will not interfere. 

If it could have been shown that a court of equity gave relief only before the 


landlord had entered the argument might have been well founded, but inasmuch as 


in most of the cases relief has been given upon bills filed after the landlord has 
entered, the argument must be fallacious, for when the landlord has entered the 
lease is equally at an end in a court of law, whether there is a proviso for re-entry 
simply or a proviso that the lease is to be void on non-payment of rent. It is said, 
however, that the contract of the parties is different—that where it is declared 
that the lease shall become absolutely void on non-payment of the rent the true 
construction is that the parties mean that the lease shall in fact be at an end 
and no relief shall be given against that consequence of the non-payment of rent. 
I can by no means accede to this construction. The legal effect in one case is 
that, if the landlord re-enters, the lease is determined, and in the other case, it is 
determined without his re-entry. The contract of the parties is that, in one case, 
the lease shall not be at an end by the mere non-payment of rent unless the land- 
lord shall re-enter and then that it shall be at an end, and, in the other case, that 
the non-payment of rent alone shall determine the lease. In both cases the same 
consequence is to follow, though from different acts. In both the contract is the 
same, in the sense that there are certain acts to take place which are to determine 
the lease altogether. 

The indenture of demise in this case, after the covenants for payment of rent— 
rendering the accounts—and against the demise or assignment of the premises, 
provides that, if the lessee should not pay the reserved rents within a given time 
or should make default in the performance of the other covenants on his part, or 
should become insolvent, or the term should be taken in execution, then it shall 
be lawful. for the lessor to re-enter upon and repossess the premises as in his 
former estate and to expel the lessee. If the proviso had ended here, it would 
have been no more than the common power of re-entry in the case of a breach of 
covenant, and, if the landlord entered under this power, the legal consequence 
would follow that the lease would become to all intents and purposes forfeited and 
the term would be void. ‘The remainder of the proviso that : 


‘‘the lease as to the term hereby granted shall in that case be forfeited, and 
the same term shall cease and determine and be utterly null and void, as if the 
same had never been made and created,’’ 


expresses nothing more than what the law itself would imply, if those words had 
not been found there. 

It appears from Taylor v. Knight (2), and from Lorp Expon’s observations in 
Hill v. Barclay (3), that the court formerly used to consider (the lease being gone 
at law by the re-entry) that the only way it could give relief was by creating a 
new lease, until the statute, recognising the right of the tenant to be relieved, dis- 
pensed with that form of relief, and declared that the last lease should be deemed 
to have continuance. The analogy to the case of mortgages fortifies the same 
reasoning. The object of the proviso in both cases is to secure to the landlord 
the payment of his rent, and the principle of the court is—whether right or wrong 
is not the question—that, if the landlord has his rent paid him at any time, it ‘a 
as beneficial to him as if it were paid on the prescribed day. 

It is not, however, necessary that I should pronounce any opinion upon the case 
of a lease being absolutely void, for, in this case, I think it was voidable only. 
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The most recent case I have been able to find on the subject, is Arnsby v. Wood- 
ward (4). A lease had been granted with a proviso that, if the rent should be in 
arrear for twenty-one days after demand made, or if any of the covenants should 
be broken, the term thereby granted, or so much thereof as should be then un- 
expired, should ‘‘cease, determine, and be utterly void,’’ and it should be lawful to 
and for the landlord ‘‘upon the demised premises wholly to re-enter, and the same 
to hold his own use, and to expel’’ the lessee. There the declaration that the lease 
shall be void by the non-payment precedes the power of re-entry, a consequence of 
law, which, of course, attaches to the forfeiture of the lease. In this case the clause 
of re-entry comes first, and the declaration of the legal consequences follows. In 
that case, Doe d. Bryan v. Bancks (5) and Rede v. Farr (6), were cited and Lorp 
TENTERDEN, holding that, notwithstanding those clear words making it void, the 
acceptance of subsequent rent would keep the lease alive, said that, taking the two 
clauses together, the sound construction of them gave to the landlord a right to 
re-enter to be exercised or not at his election, otherwise the latter clause “‘it shall 
be lawful to re-enter,’’ would have no effect. He had no difficulty except that the 
words which declared the lease void preceded the common power to enter, but, if 
he might transpose these words and put the right to re-enter first, there would be 
no difficulty, because the other would be a mere legal consequence. This is a 
strong case when it is considered that all the old cases went to show that where 
the construction of the proviso made the lease actually void, no acceptance of 
rent could set up a term which had ceased by the very contract of the parties. 

I do not mean to give any opinion on what, in abstract cases, would be the 
difference in a court of equity between the affect of the common power of re-entry 
and a clause that the lease shall be void. It is not difficult to suggest circum- 
stances, in which the court might give no relief where the lease was to be void, 
as, for example, if the landlord sought the assistance of the court to give effect 
to the forfeiture. I found myself upon the construction of the words in the 
proviso now before me, in which construction I am supported by the judgment 
of the Court of Queen’s Bench in Arnsby v. Woodward (4). I consider it in effect 
only a clause for re-entry, and the case is, therefore, in that view, one in which a 
court of equity is enabled to give relief. 

[His Lorpsurp directed issues to try whether certain breaches Yi covenant had, 
as was alleged, been committed, and continued]: The remaining question is one 
upon which I have felt and still feel great difficulty. JI admit that a case may 
well exist in which a lessee shall have so dealt with the property of his landlord, 
or otherwise so acted, as to deprive himself of all right to equitable interference 
in redeeming his lease, forfeited by non-payment of rent, although no covenant 
other than that for payment of rent may have been broken. But I disclaim the 
proposition that a court of equity is to exercise a merely arbitrary discretion upon 
this subject, or that the equitable considerations which should deprive the plaintiffs 
in this cause of their right to redeem their testator’s lease must not be such as 
are capable of being defined, or, at least, reduced to a principle. In the absence of 
authority upon this specific point, I refer to the cases which appear to me most 
nearly analogous to the present, namely, those cases in which the courts have 
had occasion to consider whether the acts or circumstances of a plaintiff, asking the 
specific performance of an agreement to grant a lease, are such as to deprive him 
of the aid of the court in obtaining such lease by its decree. In the first place, I 
think I could not hold as an abstract proposition that mere equitable agreements, 
giving charges upon the property, not accompanied by a change of the possession 
or other alteration in the property, would work a forfeiture of the lease in equity, 
if the acts, which are relied upon as having worked a forfeiture of the lease at 
law;scan be got over by the plaintiff: Weatherall v. Geering (7). These agree- 
ments might never have led to a breach in law of the covenants in the lease, and 
T cannot assume that a court of equity would have decreed a performance of 
agreements, the execution of which, I am told, would have avoided the lease at 
law, or, at least, have made it voidable: Weatherall v. Geering (7). Independently 
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of this, in considering the acts imputed by the defendants to the plaintiffs, I am 
bound at the same time to consider what have been the acts of the defendants 
in relation to the same matters. I take it to be a settled principle of this court, 
a principle more strictly applicable to mining property than any other (Norway V. 
Rowe (8), 19 Ves. at p. 156), that a party who witnesses a breach of contract by 
another, and lies by and permits the alleged wrongdoers to proceed in the acts 
complained of, incurring expenses and liabilities, instead of applying promptly to 
this court for relief—I say I consider it a settled principle that a party so acting 
will be considered in this court as having waived its special interposition, and he 
will be left to his legal remedies. I certainly will not be the first judge who fails 
to give the utmost effect to that principle in equity. 

What has been the conduct of the defendants in this cause, with respect to all 
the wrongful acts which they impute to the plaintiffs? Their conduct, with respect 
to the non-delivery of accounts, according to the covenant in the lease, I have 
already observed upon. The alleged insolvency, according to the defendants’ 
evidence, was known to them in April, 1885. The alleged fact that the possession 
of the property had been given over to George Bowser and Samuel Bowser, as 
mortgagees, was known in December, 1835. The time or times when the several 
alleged agreements became known to the defendants is nowhere brought to my 
notice. The defendants allege that an action was commenced in 1835, and judg- 
ment was signed in the action in February, 1836. In the summer of 1837, they 
discover that they can have access to the mines without any trespass upon the 
lands of others, but it is not until Michaelmas, 1837, that instructions are given 
by the defendant, John Colby, to his solicitors to carry the judgment into effect. In 
the meantime the trustees of Colby’s estate had been carrying on a treaty with 
Samuel Bowser, who is not a trustee of George Bowser’s estate, to grant a lease of the 
premises to him in substitution of the lease in question which belonged to George 
Bowser’s estate, and, therefore, the proceedings against Bowser’s estate were 
suspended. I cannot think the infancy of the defendant, John Colby, until 1837, is any 
answer to this case of delay, seeing that Colby’s estate was vested in trustees, who not 
only had power to protect his interests but were acting in relation to his affairs, and to 
these mines in particular. The pendency of the action, if it was not prosecuted with 
diligence, but suspended under the circumstances appearing in the cause, does not 
answer the objection, that, while the action has been delayed, the plaintiffs may have 
incurred expenses and come under liabilities which were essential to the beneficial 
enjoyment of the property. 

A great deal was said in the argument concerning what was called the general 
conduct of George Bowser the elder throughout the transactions embraced in this 
suit. Upon that I must observe that I cannot take notice of conduct except as it 
is brought forward in evidence before me. The specific acts, which have been so 
brought forward, I have already noticed. For these and other reasons, which the 
pleadings and evidence suggest, I think I shall best consult the justice of the case 
by making the result of this suit depend upon the legal right of the defendants 
to enter and determine the lease at the time when judgment was recovered in the 
ejectment. 

I am of opinion that, in giving the plaintiffs an opportunity of establishing their 
case on an issue, I ought to impose upon them the obligation to bring into court 
the amount of rent due at the time when the writ of possession was sued out by 
the defendants, and also the costs at law. 

Upon payment into the bank by the plaintiffs on or before Jan. 28, 1842, to be 
there placed to the credit of this cause, subject to the further order of this court, 
of the sum of £700, let the parties proceed to a trial at law, by a special jury at 
the next assizes for the county of Carmarthen, on the following issues—(i) whether 
George Bowser the elder, his executors or administrators, or any of them, at any 
time made default in performing, fulfilling, and keeping any and which of the 
covenants, provisoes, or agreements contained in the indenture of lease bearing 
date Sept. 19, 1807, on his and their part to be observed and performed, other than 
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in respect of the non-payment of the rent or rents thereby reserved, or had or had 
not become insolvent within the meaning of the same indenture; (ii) whether the 
lessor, Sir Hugh Owen, deceased, his heirs or assigns, or any of them, had done 
any act to disentitle himself or themselves from taking advantage of such default 
or insolvency. But in case the plaintiffs should not pay into the bank the said 
sum of £700 by the time hereinbefore directed, the plaintiffs’ bill is to be dismissed 
out of this court with costs, to be taxed. 

Orders accordingly. 


PERSSE AND OTHERS v. PERSSE AND OTHERS 


[Housr or Lorps (Lord Cottenham, L.C., and Lord Wynford), February 13, 17, 
18, 20, May 7, 1840] 


[Reported 7 Cl. & Fin. 279; West, 110; 4 Jur. 358; 7 E.R. 1073] 


Family Arrangement—Consideration—Love and affection—Need for valuable 
consideration—Covenant by father on his succession to convey estate to son. 
The impossibility of estimating the monetary value of family arrangements 
has led to the exemption of family arrangements from the rules, applicable 
to other forms of contract, which necessitate the giving of valuable considera- 
tion if the contract is to be valid, for the consideration in cases of family 
arrangements is compounded partly of value and partly of love and affection. 

By an indenture made in 1827 between the respondent and his eldest son, 
the appellant, having recited that P.P. was seised of large real estates, had 
never been married, and was then in a state of mental and bodily imbecility; 
that in the event of his dying so seised, intestate and without issue, the 
respondent, as his heir-at-law would be entitled to the reversion of his 
estates in fee; that the respondent was desirous of having a commission of 
lunacy sued out for the protection of P.P. and his property and of his own 
reversion, and that the appellant at the respondent’s request, agreed to sue out 
and prosecute such commission and take other necessary law proceedings at his 
own expense, in the respondent’s name, provided that the respondent, in con- 
sideration of the agreement and of love and affection for the appellant, 
covenanted to convey all the estates that would descend to him on the decease 
of P.P. to the use of himself for life, remainder to the uses expressed respect- 
ing a family estate in the appellant’s marriage settlement for the benefit of 
D.P. and the heirs male of the marriage. 

Held: this agreement was a family arrangement. 


Notes. Applied: Walliams v. Williams (1865), 2 Drew. & Sm. 878. 
As to the consideration needed for family arrangements, see 17 Hatssury’s Laws 
(3rd Edn.) 224-225; and for cases see 24 Dicrst (Repl.) 1123 et seq. 


Cases referred to in argument : 
Attwood v. Small (1838), ante p. 258; 6 Cl. & Fin. 232; 7 .R. 684; sub. nom. 
Small v. Attwood, 2 Jur. 226, 246, H.L.; 85 Digest (Repl.) 42, 369. 
Tweddell v. Tweddell (1822), Turn. & R. 1; 87 E.R. 992, L..C.; 24 Digest (Repl.) 


1198, 153. 
Neale v. Neale (1837), 1 Keen, 672; 48 E.R. 466, L.C.; 24 Digest (Repl.) 1122, 
47. 


Gordon v. Gordon (1821), 3 Swan. 400; 36 E.R. 910, L.C.; 24 Digest (Repl.) 
1130, 121. 


A 


B 


I 


ee 


HE) PERSSE v. PERSSE 489 


Mortlock v. Buller (1804), 10 Ves. 292; 32 E.R. 857, L.C.; 44 Digest (Repl.) 7, 
19; 

Cadman v. Horner (1810), 18 Ves. 10; 34 E.R. 221; 44 Digest (Repl.) 59, 459. 

Viscount Clermont v. Tasburgh (1819), 1 Jac. & W. 112; 87 E.R. 318; 44 Digest 
(Repl.) 60, 469. 


Appeal to the House of Lords from a decision of the Court of Chancery in 
Ireland. 

By an indenture dated Oct. 80, 1799, lands in the counties of Galway and Roscom- 
mon, hereinafter called the Roxborough estate, and worth about £4,500 a year, were 
limited to the use of the respondent Robert Persse for life, with remainder to his 
first and other sons successively in tail male. He had issue, the appellant Dudley 
Persse, his eldest son, Henry Persse, his second son, and another son and four 
daughters. By an indenture of release, dated Nov. 11, 1826, being the settlement 
executed on the marriage of the appellant with Catherine O’Grady, daughter of the 
then Lord Chief Baron of the Court of Exchequer in Ireland, the several estates 
comprised in a deed of May, 1823, made between the respondent and the appellant, 
which conveyed the Roxborough estate to the appellant, subject to the payment 
thereout of an annuity of £800 to the respondent, were, subject to the said annuity, 
settled to the use of the appellant for life with remainder to the first and other sons 
of the marriage successively in tail male, with remainder to the appellant in fee. 

In 1827 the respondent, Robert Persse, who was then about the age of 65, was 
the heir presumptive of his cousin Parsons Persse, who was about the age of 40, 
unmarried, and considered to be a person of unsound mind. The appellant would 
be his heir presumptive in the event of their surviving Robert. P. Persse was at 
that time seised of real estates called the Castleboy estate, of the value of £2,500 
a year, and possessed of personal property to the amount of £25,000. The appellant 
and his solicitor, Mr. Charles O’Connor, who had also sometimes been solicitor to 
the respondent, suggested to him the expediency of issuing a commission of lunacy 
against P. Persse. The respondent came to Dublin for the purpose of taking the 
necessary proceedings,and there executed a deed which was the subject of the suit 
in which this appeal originated. 

By this indenture, which was made on Dec. 8, 1827, between the respondent and 
the appellant, it was recited that Parsons Persse was then seised in fee of the 
lands, hereditaments and premises in the indenture particularly described, and 
that, in the event of his dying so seised, intestate and without issue, the respondent, 
as his cousin and heir-at-law, would be entitled to the remainder or reversion in 
fee simple of the lands, hereditaments and premises expectant upon his decease; 
that the said P. Persse had never married, and was then, and had been for several 
months, in a state of mental and bodily imbecility, and it would be necessary for 
the protection of his person and property to sue out a commission of lunacy against 
him and institute other law proceedings, for which purposes expenses would be 
incurred; that the respondent was anxious that such proceedings should be 
instituted for the purposes aforesaid and to protect his own rights to the reversion 
in fee as heir-at-law; and that the appellant had agreed to sue out such com- 
mission and to institute such other law proceedings as should thereafter become 
necessary for any of the aforesaid purposes in the name of the respondent, and at 
his own expenses and charges. It was further recited that the respondent, in con- 
sideration of such agreement and of the natural love and affection which he bore 
for the appellant, had agreed that his expectancy of and in the said lands, heredita- 
ments and premises, and the same when they should descend to him on the decease 
of P. Persse, should be limited to the use of the respondent and his assigns for life, 
and from and after his decease to the uses thereinafter mentioned. It was 
witnessed that, in pursuance of the said agreement, and in consideration of the 
natural love and affection which the respondent bore to the appellant, and in further 
consideration of the sum of 10s., the respondent did for himself, his heirs and 
assigns, covenant and agree to and with the appellant, his heirs and assigns, that 
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from the decease of P. Persse, all the lands of Castleboy and all other the real and 
freehold estates of which P. Persse was seised and which on his death should 
descend to the respondent, should be and remain vested in him from the decease of 
P. Persse to his own use for his life, and from and after the determination of that 
estate, then to the use that the same should be so settled and conveyed as that they 
should be and remain for and upon the several uses, and subject to such provisoes, 
aS were expressed of and concerning the lands of Roxborough, by the hereinbefore 
in part recited indenture of Nov. 11, 1826. The respondent, for himself, his heirs, 
executors, administrators, and assigns, covenanted with the appellant, his heirs, 
etc., that all the said hereditaments and premises agreed to be sold as aforesaid, 
with their appurtenances, should at all times remain and continue for the said 
purposes declared in the said indenture concerning the same, without any hindrance 
or claim from the respondent or any persons claiming through him. 

In March, 1828, a commission de lunatico inquirendo was issued in the name of 
the respondent against P. Persse, and after a long inquiry it was found that he was 
of unsound mind as from Nov. 17, 1826, with lucid intervals. The lunatic died in 
October, 1829, intestate, and his real estates descended to the respondent, who 
soon after the lunatic’s death entered into possession of the Castleboy estate, 
ploughed up part of the meadow land, and cut a large quantity of timber. 

By an indenture, dated June 9, 1830, and made between the respondent, of the 
first part, the Earl of Rosse, of the second part, and Henry Persse, second son of the 
respondent, of the third part, after reciting that the respondent was seised in fee 
simple in possession of the said estate, had sufficiently provided for his eldest son 
by the deed of May, 18238, and was desirous to settle the remainder in fee of this 
estate on his second son, H. Persse, it was witnessed that, in consideration of 
£16,000 secured to the respondent, he granted, sold, and released unto the Earl 
of Rosse all the lands of Castleboy and all other estates of inheritance which 
descended to him as heir-at-law of the lunatic, upon trust, to the use of the 
respondent for life, and after his decease for the use of H. Persse, his heirs and 
assigns, for ever. 

The appellant’s first wife, Catherine O’Grady, having died in 1829 leaving a son 
and two daughters, the issue of the marriage, the appellant married in July, 1833, 
Frances Barry, and by the indenture of settlement made in contemplation of that 
marriage, he, in consideration of her marriage portion, conveyed the reversion in 
fee, expectant on the determination of the estate in tail male, limited to the first 
and other sons of his marriage with his first wife by the settlement of November, 
1826, in the Roxborough estate, to trustees, to the uses therein declared, remainder 
to the use of the first and other sons of the marriage with Frances Barry, and the 
appellant covenanted that when he should come into possession of the Castleboy 
estate by virtue of the indenture of Dec. 8, 1827, he would assure the reversion 
in fee of that estate to the same uses and trusts as were in this indenture expressed 
concerning his reversion in fee in the Roxborough estate. 

In June, 1885, the appellant, his wife, and the children of the two marriages, 
filed their bill in the Court of Chancery in Ireland against the respondent, Henry 
Persse, the Earl of Rosse, and other defendants who had been named trustees in the 
various indentures before mentioned. The bill, after stating, among other things, 
the indentures of November, 1826, and December, 1827, charged that the latter deed 
was deliberately executed by the respondent, that he derived great personal benefit 
from the prevention of fraud and imposition on P. Persse by the establishing of his 
lunacy, which the respondent was unable to do without the aid of the appellant, 
that he was heard to declare that he intended the Castleboy estate to go to the male 
issue, with the Roxborough estate, that Mr. O'Connor was mutually employed by 
them both in preparing the said deed, and that the respondent had also the advice 
of counsel. The bill, after stating the indenture of June, 1830, charged that the 
same was voluntary, without consideration, and with notice on the part of the 
respondent of the deed of December, 1827. The bill prayed that the indenture 
of 1830 might be declared fraudulent and void, that the defendants, R. Persse, H. 
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Persse, and the Earl of Rosse, might, in pursuance of the covenant of R. Persse in 
the indenture of Dec. 8, 1827, be compelled by the decree of the court to convey 
the Castleboy estate, to and for the several uses and trusts specified and men- 
tioned in the settlements of Nov. 11, 1826 and July 15, 1838, so far as the same 
were then capable of being effectuated, and that R. Persse and H. Persse might be 
restrained, by injunction, from cutting down any timber or other trees upon the 
Castleboy estate, or from burning any of the land, or committing any other waste 
on it, and that an account might be taken of the waste committed by them, and 
the value thereof ascertained, and paid into court. 

The respondent put in answers to the bill, setting up various defences, and, in 
particular, he said that the deed of December, 1827, was prepared by the appellant's 
solicitor, and executed by him (the respondent) without his being aware of its 
nature, contents, or effect, and that he was induced to execute the same by the 
fraudulent contrivance, imposition and misrepresentation of the appellant, and 
without having received any valuable consideration for the same. 

The Court of Chancery in Ireland dismissed the bill and the appellant appealed 
to the House of Lords. 

Pemberton and Sir William Follett (Richards with them) for the appellant. 

Knight-Bruce and Jacob (Lowndes with them) for the respondent. 


Their Lordships took time for consideration. 
May 7, 1840. The following opinions were delivered. 


LORD COTTENHAM, L.C.—The object of this suit was to carry into effect 
an arrangement between the appellant Dudley Persse, and his father, the respondent 
Robert Persse, respecting a landed estate of considerable value, which belonged 
to Parsons Persse, a lunatic, to whom Robert Persse was heir-at-law. By a 
previous arrangement of 1823 Robert, who was tenant for life of the family estates 
called Roxborough, with remainder to his son Dudley in tail, conveyed his life 
estate to Dudley in consideration of an annuity of £800 for his own life, payment 
of debts which are stated to have been equal to £17,500, and a charge upon the 
estate of £6,000 for Robert’s younger children. The estate is represented to have 
produced about £4,500 a year, and the age of the father in 18238 is stated to have 
been about sixty-one. Much has been said as to this transaction, but the propriety 
of it is not in question in this cause. Its validity has never been impeached, and 
the provisions of it are very material for the purpose of showing the relative 
situation of the parties in the year 1827. Before that time, that is, in 1826, 
Dudley married Miss O’Grady, and by the settlement upon that marriage, this 
Roxborough estate was so settled that Dudley took only a life estate, with remainder 
to his eldest son in tail, and provision was made for the wife and the younger 
children. 

Such was the state of the family property in 1827, at which time apprehensions 
were suggested that unfair means might be resorted to by others to deprive the 
family of the succession to the estates of Parsons Persse, then supposed to be a 
lunatic, which were called the Castleboy estates. The lunatic was at that time 
about forty; Robert Persse, his heir presumptive, was sixty-five, and Dudley a 
younger man than the lunatic. It is, therefore, obvious that Dudley’s expectancy 
of succeeding as heir was much more valuable than his father’s, and, if he had so 
succeeded, he would have had the estates in fee. From expressions proved to have 
been used by the father, it appears that the Roxborough and the Castleboy estates 
had formerly been united in his family and that he was anxious that they should 
be reunited, but to effect that purpose it might be expedient that Dudley should 
not have the power of disposing of the Castleboy estate any more than he had of the 
Roxborough estate. The course recommended to secure the Castleboy estate was to 
sue out a commission of lunacy against Parsons Persse, the expense of which, 
though to be paid out of the estate if the lunacy were established, required an 
immediate advance of money which would fall on the party suing out the com- 
mission if the lunacy should not be established. Robert Persse, the father, had 
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been a bankrupt, and had no command of money. Under these circumstances 
the deed of covenant in question in this cause, dated Dec. 8, 1827, was executed, the 
effect of which was that Dudley, the son, was to undertake the prosecution of 
the commission in the name of his father, and the Castleboy estate, if it should 
descend to the father on the death of the lunatic, was to be settled so as to give 
to the father an estate for life, and subject thereto upon the same trusts and 
purposes as the Roxborough estate stood settled. The commission was sued out, 
and the lunacy was established. The lunatic died in October, 1829, and, a will 
having been set up, an ejectment was brought by the person claiming under it, 
but upon a trial the jury found a verdict against his claim. The title of the heir 
being thus established, the present bill was filed to carry into effect the provisions 
of the deed of Dee. 8, 1827. 

With reference to the grounds upon which the prayer of that bill was refused 
by the Court of Chancery in Ireland, and the decree has been supported at the Bar 
of this House, it is of the utmost importance to consider the defence set up by 
the answer. That defence consisted simply in stating that the deed had been 
obtained by misrepresentation and fraud, not of advantage taken of the distressed 
circumstances of the defendant or of his want of legal assistance in stipulating 
terms for his own advantage, but by a fraudulent misrepresentation of the purport 
and object of the deed, the defendant deliberately swearing in his answer that he 
never intended to give up his expectancy of succeeding as heir to the lunatic or in 
any manner to agree to settle his estate, but that the extent of his intention was to 
charge the expenses of prosecuting the commission upon the estate, and that he was 
told and believed that such was the only object and purport of it. That this defence 
is false in every part is proved beyond the possibility of doubt. The judgment of 
the court below assumes that it is so; the instructions for the deed of December, 
1827, if known to the respondent, disprove it; four witnesses, O’Connor, Nolan, 
Waller and Richard O’Grady, prove that the draft deed was read over to, and a 
copy read by, the respondent before he executed it; and Richard Adams proves 
subsequent recognitions of it by him. Lord Guillamore, the late Chief Baron of 
the Court of Exchequer in Ireland, though not actually present at the execution of 
the deed, was occasionally in the room when the parties met for that purpose, and 
he was made the depository of the deed by the respondent. If any such fraud as 
that sworn to in the answer was committed, Lord Guillamore and his two sons must 
have been parties to it, or, what is scarcely more credible, the author of it must have 
chosen to practise it in their presence. It is unnecessary, however, to observe 
further upon this defence, as it forms no part of the judgment appealed from, and 
was not relied upon at the Bar by the counsel for the respondent. 

But in considering the grounds upon which the judgment was founded and 
the right of the son to the relief he prays was denied at the Bar, it must not be 
forgotten that the respondent pleaded this defence and no other, and is, therefore, 
not at liberty to set up any other defence which depends upon matters of fact not - 
put in issue and which the appellant, therefore, has had no opportunity of dis- 
proving or of explaining. Objections to the relief prayed, which rest upon the 
nature or provisions of the deed itself, or upon facts common to both parties, are not 
open to this observation, but, assuming that the respondent was _ perfectly 
acquainted with the contents of the deed before he executed it, to permit him to 
impeach it upon matters of fact not put in issue by him would be contrary to the 
established rules of courts of equity, and inconsistent with the most obvious 
principles of justice. 

[His LorpsHIp considered the evidence and certain arguments which do not call 
for report, and continued]: It appears to me, therefore, that there were not 
sufficient grounds for the suspicion of unfair dealing, which have been relied upon, 
and that, regard being had to the matters put in issue by the pleadings, such 
suspicion ought not to have influenced the decision of the cause. The [contention] 
that the covenant [by the respondent in the deed of December, 1827] was merely 
voluntary is negatived by the respondent’s own statement of the case, for beyond 
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all question some consideration proceeded from the son. The object of having a 
commission of lunacy prosecuted, the father’s inability to undertake it from what- 
ever cause proceeding, and the fact of the son’s having taken upon himself the 
prosecution of it, are facts common to both parties and show that the covenant 
was not merely voluntary, leaving the question to be considered how far it can be 
objected to upon the ground of the consideration being inadequate. The situation 
of the parties and the properties in question, appear to me to afford a complete 
answer to this objection. The son was in possession of the family estate, but as 
tenant for life only. From the relative ages of the father and of the son and of the 
supposed lunatic the probability was much in favour of the son, by the death of his 
father before the lunatic, succeeding as heir to whatever estate might descend from 
him, but there was a strong apprehension, and, as the event proved, a great 
probability that without active measures to counteract the fraudulent projects of 
others, no part of the lunatic’s estate would descend to either of them. It may 
well be supposed to have been an object of the father, who is proved to have been 
anxious for the reunion of the two estates, that the lunatic’s estate should be settled 
in the same manner as the family estates. The agreement with the son effected 
all that could be done to secure the lunatic’s estate to the family, and, if it should 
descend to the father, secured its reunion with the family property. 

By what scale of money consideration are these objects to be estimated? The 
impossibility of estimating them has led to the exemption of family arrangements 
from the rules which affect others. The consideration in this and in other such 
cases is compounded partly of value and partly of love and affection. The ages 
of the parties made the father’s expectancy of but little value, but, if he had been 
certain of himself succeeding as heir to the lunatic, his own personal use of the 
estate would probably have been confined to a life interest. This, in ordinary 
cases, would have been the natural course, and not likely to be departed from 
where the father had expressed his anxious wish that the two estates should be held 
together. But there were several younger children unprovided for, and it is 
assumed that the father must have desired the dominion over the estate for the 
purpose of making some further provision for them. Experience does not prove 
that the wants of the younger children generally induce fathers to deprive the eldest 
son of much of the inheritance, but in this case it is proved that, upon being 
distinctly asked the question, he answered that he did not wish to have any power 
over the estate for that purpose. If this be true—and it is sworn to by two 
witnesses—the absence from the covenant of any power to make leases and to cut 
timber is very much explained. There is no allegation or proof that it was part 
of the agreement that the father should have such powers. The omission of these 
powers forms no part of the father’s case, but, if the contract be otherwise binding, 
is the absence of such powers in an arrangement between a father and son such 
cogent proof of imposition as to invalidate it? The arrangement of 1830 is open 
to the same objection, and I cannot but consider the parties interested under that 
settlement as the real defendants in this case. The father appears to have but 
little, if any, interest in the contest. That arrangement of 1830 took place with 
sufficient notice of the previous arrangement with the eldest son, and, therefore, 
cannot prevail against it if such prior arrangement was in itself binding. 

Being of opinion that the objections stated to this arrangement are not available 
for the purpose of depriving the appellant of the benefit of it, I am also of opinion 
that he is entitled to have it completed by a decree, and, as the timber has been 
cut with full knowledge of the appellant’s title and in defiance of the father’s 
covenant, I think it impossible to deny to the appellant the account he prays upon 
that subject. I think also that the decree below ought to have been made in his 
favour with costs. There can be no costs of the appeal. 


LORD WYNFORD.—In wading through these very long pleadings, I should 
have thought there were many important questions which were submitted to your 
Lordships’ consideration, but that can make no difference in the conclusion to 
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which I shall come, because I am decidedly of opinion, upon a view of the whole 
case, that the judgment which my noble and learned friend has advised your 
Lordships to give is a correct judgment. There certainly are many points in the 
case which were touched upon by the counsel at the Bar, which are not raised by 
the pleadings. I think your Lordships cannot, with propriety, take any notice of 
those, as nothing can be more dangerous in the administration of justice than to 
allow your decisions to be affected by matters which are not pleaded. If the atten- 
tion of the opposite party had been called to such points, he might have given a 
denial or a satisfactory explanation of such matters, which, by the course of plead- 
ing, he has been prevented from doing. The court would, therefore, if it decided 
on those matters, be deciding on matters which it has been prevented from fully 
and satisfactorily hearing. 

The two questions, as it occurs to me, on the determination of which your 
Lordships’ judgment should depend are, first: Was the respondent deceived by 
being prevailed upon to execute a deed, which conveyed Parsons Persse’s estate 
absolutely to the appellant, which deed he was made to believe was only a security 
upon the estate for the expenses that the appellant was likely to incur by taking 
out and prosecuting the commission of lunacy against Parsons Persse? In sup- 
port of this objection, the respondent urges that the deed was prepared by the 
appellant’s attorney, a person whom he had never employed, and that it was 
executed at Lord Guillamore’s house, who was the appellant’s father-in-law, in 
which the respondent, who had never visited Lord Guillamore before, had resided 
for a fortnight, surrounded by his Lordship’s family. It is not true that the 
respondent had never employed the attorney before; he had employed him many 
years ago when the respondent was a bankrupt, and he had since been employed by 
the respondent’s man of business. The respondent must have known that, for he 
must have paid the attorney's bills for the business that was then done. On this 
occasion the attorney was employed by the appellant who sent him to the respondent 
to prevail on him to sue out a commission against Parsons Persse. He persuaded 
the respondent to visit the appellant, and the appellant succeeded in getting him to 
go to Dublin to give instructions for the commission of lunacy and for this deed. 

As the respondent had never before partaken of the hospitalities of Lord Guilla- 
more it would have been more delicate in the appellant not to have taken the 
respondent to his Lordship’s house on this occasion. But are these circumstances 
to disturb a solemn deed? yet these are all which the respondent can bring forward. 
On the other hand, there are many witnesses of great respectability who prove that 
the respondent himself gave instructions for the deed; that it was read over to him 
at the time of its execution; that he expressed his intention to execute such a deed 
before it was executed, and declared that he should do this to unite the two estates 
in the same person; and that, after the deed was executed, he told another gentle- 
man that he had executed such a deed, and declared he had done it with the same 
object as that which he had mentioned to the gentleman to whom he had said that 
he would make such a disposition. Whatever circumstances of suspicion may hang 
about it, one can scarcely conceive a stronger case. 

The second question that it appears to me is raised by the pleadings, as I have 
already stated, is perfectly immaterial with respect to the judgment on the case. 
Did the respondent execute the deed under the pressure of distress which the 
appellant had occasioned by the non-payment of the annuity payable to him by 
the appellant out of the Roxborough estate? Considering the amount of that 
annuity, compared with the rental of the estate out of which it was to be paid 
and that the respondent had only this annuity to subsist upon, I cannot find 
sufficient excuse upon the evidence for the irregularity with which it was paid. 
But this defence is inconsistent with the case before made by the respondent. He 
was not likely to be induced by distress to execute a deed which was to provide 
for the security of money to be expended for a purpose beneficial, although not in 
any equal degree, to both parties. A man under the pressure of distress may 
execute deeds to obtain the means of supplying his present wants, hut not to pro- 


A 


iy 


H.L.] PERSSE y. PERSSE (Lorp Wynrorp) 495 


vide for any remote advantage. The hope of advantage here was very remote 
indeed, as Parsons Persse had by will given his estate from this branch of the 
family, and, as it was so difficult to get him found a lunatic that one jury sum- 
moned to try that question had been discharged without finding a verdict, I do not 
think there was any great probability that it ever would have been realised. I can- 
not think that your Lordships can say that this deed was executed under the 
influence of distress. Whether the execution of that deed were a wise act on the 
part of the respondent or not, I think it was executed by him with a full knowledge 
of what he was doing, and for the attainment of the object that he stated to Adams 
and Lambert he had in his contemplation when he executed it. I cannot conceive 
that the straitness of his circumstances could have contributed to influence him to 
make that conveyance. I am, therefore, of opinion that the appeal should be 
allowed, the decree of the court below set aside, and the directions proposed by my 
noble friend should be given. 

[It was declared that the appellant was entitled to the benefit of the indenture 
of Dec. 8, 1827, and of the covenants and agreements therein contained; and that 
the indenture of June 9, 1830, was to be considered as fraudulent and void, so far 
as it affected or interfered with the indenture of December, 1827.] 


Appeal allowed. 


SHACKELL v. ROSTER 


[Court oF Common Pueas (Tindal, C.J., Park, Vaughan and Bosanquet, JJ.), 
April 22, 1836] 


[Reported 2 Bing.N.C. 634; 2 Hodg. 17; 8 Scott, 59; 
XL.J.C.P. 193; 182 E.R. 245) 


Contract—Illegality—Agreement to indemnify joint tortfeasor—Indemnity 
against costs of action for libel. 

Tort—Joint tortfeasors—Indemnity by one joint tortfeasor to another—Costs of 
libel action. 

Maintenance of Action—Joint tortfeasors—Indemnity by one joint tortfeasor to 
another—Costs of libel action. 

In consideration that the plaintiff had published a libel at the defendant’s 
request and had at the like request consented to defend an action brought 
against the plaintiff for such publication, the defendant promised to indemnify 
the plaintiff against the costs of the action. 

Held: the promise was void since part of the consideration, namely, to pub- 
lish the libel at the defendant’s request, was illegal; and, if this had not been 
part of the consideration, the contract would have been void for maintenance. 


Notes. As to contribution between tortfeasors, see now the Law Reform (Mar- 
ried Women and Tortfeasors) Act, 1985, s. 6 (25 Hatspury’s Srarures (2nd Edn.) 
859). Although this section provides for contribution in certain cases, s. 6 (4) 
provides that nothing in that section shall render enforceable any agreement for 
indemnity which would not have been enforceable if that section had no 
passed. 

Referred to: Bradlaugh v. Newdegate (1883), 11 Q.B.D. 1; Lound v. Grimwade 
(1888), 39 Ch.D. 605; Breay v. Royal British Nurses’ Association (1897), 7643.7) 
735; Burrows v. Rhodes, [1895-9] All E.R.Rep. 117; Weld-Blundell v. Stephens, 


[1920] All E.R.Rep. 82; Brown, Jenkinson & Co. v. Percy Dalton (London), Ltd., 
[1957] 2 All E.R. 844, 
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As to illegal contracts, see generally 8 Haussury’s Laws (3rd Edn. ) 128 et seq.; 
as to partial illegality, see ibid., 147-148; as to contractual indemnity among tort- 
feasors, see 87 Hausspury’s oe (83rd Edn.) 140-141; as to maintenance, see 1 
Haussury’s Laws (8rd Edn.) 389 et seq.; and for cases see 45 DiGEst (Repl.) 
296-298; and 12 Dicrst (Repl.) 229 and 265-266. 


Cases referred to: 

(1) Featherston v. Hutchinson (1590), Cro. Eliz. 199; 78 E.R. 455; sub nom. 
Fetherstone and Huttchinson’s Case, 3 Leon. 208; 12 Digest (Repl.) 826, 
2518. 

(2) Newman v. Newman (1815), 4 M. & S. 66; 105 E.R. 759; 12 Digest (Repl.) 
329, 2547. 

(3) Farebrother v. Ansley (1808), 1 Camp. 848, N.P.; 21 Digest (Repl.) 645, 
1822. 

(4) Fletcher v. Harcot (1622), Hut. 55; 128 E.R. 1097; sub nom. Battersey’s 
Case, Win. 48; 12 Digest (Repl.) 324, 2506. 

(5) Martyn v. Blithman (1611), Yelv. 197; 80 E.R. 180; sub nom. Blithman v. 
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12 Digest (Repl.) 292, 2247. 
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Rule Nisi obtained by the defendant to enter a nonsuit or to arrest judgment 
in an action on a contract of indemnity. 

The declaration stated that before and at the time of the making of the promise 
and undertaking of the defendant as thereinafter mentioned, the plaintiff and 
Thomas Arrowsmith, since deceased, were the proprietors and publishers of a 
newspaper called ‘‘John Bull,’’ and they, at the request of the defendant, had, on 
Jan. 27, 1833, published in the newspaper a certain statement and: paragraph. 
[The declaration then set out the terms of such statement, which constituted a 
libel on Peter Charles Chalmers. It stated that he had been convicted of forgery, 
and had been pardoned, in effect, for political reasons, because he was ‘‘an eminent 
mob-leader.’’] It was then stated that, at the time of the defendant’s making the 
said request, the defendant represented to the plaintiff and the said Thomas Arrow- 
smith, since deceased, that the contents of the statement and paragraph were 
correct and true, and the plaintiff and Thomas Arrowsmith, confiding in the truth 
of the defendant’s representation, and not knowing that the same was false, or 
that the statement and paragraph were in its contents incorrect or untrue, or that 
the same was libellous, did, on Jan. 27, 1833, publish the statement and paragraph 
in the newspaper; and afterwards, and before the making of the promise and under- 
taking of the defendant, as heretofore mentioned, Peter Charles Chalmers, on May 
25, 1888, commenced an action on the case at his suit, against Edward Shackell, 
then the printer and publisher of the newspaper, William Shackell the present 
plaintiff, and Thomas Arrowsmith, since deceased, in the Court of Common Pleas, 
for libel in respect of the publication; which action, at the time of the making of 
the promise and undertaking of the defendant as hereinafter mentioned, was 
depending in the said court to the knowledge of the defendant, and thereupon, 
on June 6, 1833, in consideration of the premises, and that Edward Shackell, Wil- 
liam Shackell the present plaintiff, and Thomas Arrowsmith, would defend the 
action, he, the defendant, undertook, and then faithfully promised the plaintiff, 
and Thomas Arrowsmith, to save harmless and indemnify them from, and reimburse 
them, all payments, damages, costs, charges, and expenses which they should or 
might incur, bear, pay, sustain, or be liable for, for or by reason of their so as afore- 
said publishing the statement and paragraph, and of their defending the action. 
The plaintiff then averred, that he and Thomas Arrowsmith, confiding in the said 
promise and undertaking of the defendant, did afterwards, accordingly defend the 
action. P. C. Chalmers subsequently obtained a judgment for £380 and costs; and 
the plaintiff, after the death of Thomas Arrowsmith, on counsel’s advice that an 
attempt to have the verdict set aside would not succeed, compromised the action 
and was forced to pay to P. C. Chalmers £60, in satisfaction of the damages and 
costs. And the plaintiff incurred further costs, amounting to £300, in defending 
and compromising the action; but the defendant had not indemnified him (or the 
said Thomas Arrowsmith during his lifetime) in respect of the said sums. 

The defendant pleaded, first, non assumpsit, and, secondly, that he did not 
represent to the plaintiff, and Thomas Arrowsmith, since deceased, that the con- 
tents of the statement and paragraph in the first count of the declaration mentioned 
were correct and true. 

At the trial it appeared, that the plaintiff, in January, 1835, apprised the defen- 
dant that Chalmers had commenced proceedings against ‘‘John Bull’’ newspaper, 
for the libel which had been furnished by the defendant. That the defendant 
called at the office of the newspaper, requested the plaintiff to defend the action 
commenced by Chalmers, and promised to indemnify the plaintiff: and that a 
written indemnity was drawn up, but never signed by the defendant, or stamped. 
A verdict having been found for the plaintiff, with £300 damages, 

Serjeant Talfourd for the defendant, pursuant to leave reserved at the trial, 
obtained a rule nisi to enter a nonsuit instead, on the ground that the writing 
containing the indemnity had not been stamped; or to arrest the judgment, on the 
ground that, if the defendant was privy to the publication of the libel, for which 
the plaintiff had been cast in damages, the consideration for the defendant's 
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promise was the commission of an offence by the plaintiff, and, therefore, the 


promise was void: if the defendant was not privy to the publication of the libel, 
he was a stranger to the action brought against the plaintiff, and, in undertaking 
to indemnify the plaintiff against the costs, was guilty of maintenance, which also 
rendered his promise void. 


Alexander and Butt for the plaintiff, showed cause against the rule. 

(Tue Court intimated that the paper in question was only a proposal, not signed 
or binding on the party, and that, therefore, this was no ground for entering a 
nonsuit.) 

Serjeant Talfourd and Petersdorff supported the rule. 


TINDAL, C.J.—What has fallen from the court in the course of the argument, 
renders it unnecessary now to observe on any point, except the arrest of judgment, 
and I am of opinion that the judgment in this case ought to be arrested, first, 
on the ground of illegality in the consideration for the defendant’s promise; 
secondly, on the ground of the extent of that promise. 

The declaration sets out a paragraph which, at the request of the defendant, 
appeared in ‘‘John Bull’’ newspaper, and is undoubtedly a libel on the individual 
against whom it was directed. The declaration then goes on to state, that the 
party libelled brought an action against Edward Shackell, the printer and pub- 
lisher of ‘‘John Bull,’’ William Shackell, the present plaintiff, and Thomas Arrow- 
smith, since deceased; that while that action was pending, the defendant, in con- 
sideration of the premises, and also in consideration that Edward Shackell, William 
Shackell, and Thomas Arrowsmith would defend the said action, promised to save 
harmless, and indemnify them from, and reimburse them all payments of damages, 
costs, charges, and expenses which they should or might incur, bear, pay, sustain, 
or be liable for, for or by reason of their so as aforesaid publishing the said state- 
ment and paragraph, and of their defending the said action. 

It appears, therefore, that the consideration consists of two parts: first, of the 
premises; that is, that the plaintiff, at the request of the defendant, had published 
the paragraph in question. Either that matter is to be rejected as surplusage, or 
it is not. On behalf of the plaintiff, it has been contended that it is to be re- 
jected, and that it only introduces the statement, that the defendant promised to 
indemnify the plaintiff as to the costs of the action which had been brought against 
him. If so, the promise is a promise by a stranger to the action, and void as an 
act of maintenance. If the premises are not rejected, then it stands that the 
plaintiff, at the request of the defendant, had published the libel; that is, had 
committed an indictable offence. What is that but saying, that, in consideration 
that the plaintiff and defendant had combined to commit a breach of the law, the 
defendant promised to save the plaintiff harmless? 

It is said, however, that you may reject that part of the consideration which 
involves the breach of the law, and look only to the costs incurred by the plaintiff 
at the defendant’s request. Undoubtedly, when a promise rests on two considera- 
tions, one of which is impossible or unintelligible, you may reject the impossible or 
unintelligible, and resort to that which is possible and plain. But all the books 
take a distinction as to the case where part of the consideration is illegal: as in 
Featherston v. Hutchinson (1). There, a promise by a third person to pay the 
sheriff the debt of his prisoner, in consideration of his being set at large, was held 
void. A further distinction has been taken on the part of the plaintiff, between 
considerations void by statute, and such as are void at common law. If the con- 
sideration be illegal, I see no ground for such a distinction; and I am of opinion 
that this promise, being illegal, is void. 

ven if it were not so as regards the particular transaction, I should say it is 
far too extensive to be legal; for it is not confined to indemnifying the plaintiff in 
the action for the libel, but from all costs and consequences. What is that but to 
indemnify him against all the consequences of his crime, costs, damages, fine, or 
imprisonment? It needs no argument to show, that a promise to indemnify a 
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man against all the consequences of an offence cannot be supported on any prin- 
ciple of law. The rule, therefore, for arresting the judgment in this case must 
be made absolute. 7 


PARK, J.—It is impossible to look at this declaration without seeing that the 
publication of the libellous matter formed part of the consideration for the defen- 
dant’s promise; and Newman v. Newman (2) has no application to the case. What 
does the declaration state? That the plaintiff, at the request of the defendant, 
published a libel against a third person; that the party libelled commenced his 
action against the plaintiff for the libel; and that the defendant, in consideration 
of the premises, and also that the plaintiff would defend the action, promised to 
indemnify him. So that, if you take away the criminal inducement, the inter- 
vention of the defendant is the act of a mere stranger. 

The point was much discussed in Farebrother v. Ansley (3). There it was held, 
that there was no implied promise on the part of a sheriff to indemnify an 
auctioneer who sells good seized under a fi. fa., when employed to do so by the 
sheriff's officer to whom the warrant was directed, and the plaintiff’s attorney in 
the original cause, although the sheriff certified to the Excise Office that he himself 
had seized and sold the goods, and that he, in fact, received his poundage from 
the produce of the sale; and that if an action of trespass were brought by the 
owner of the goods against the auctioneer, the sheriff, and others, all the damages 
awarded in which were levied upon the auctioneer alone, he had no action for a 
contribution against any of his co-defendants. 

Fletcher v. Harcot (4) is not particularly in point; but Martyn v. Blithman 
(5) is express. [Hrs Lorpsurp referred to the facts of that case, which were as 
follows: H. was under arrest in execution in Plymouth for £31 at the suit of D. 
on a judgment obtained before the Mayor. Blithman came to the gaoler Martyn, 
and promised that in consideration that he would set H. at large, that £31 would 
be brought into court to satisfy D., and that he (Blithman) would save Martyn the 
gaoler harmless in respect of such release. D. recovered against Martyn for the 
release, and afterwards Martyn sued Blithman on the promise; judgment was 
against the plaintiff, as the consideration was against the law, viz., to suffer one in 
execution to escape. | 

It would be productive of great evil if the courts were to encourage such an en- 
gagement as this, and thereby hold out inducement to the propagation of illegal 
and unfounded charges. I do not find that the doctrine laid down in Merryweather 
v. Nixan (6) has ever been shaken. That case was tried by an eminent judge, 
THomson, B.: be laid down the position, that no contribution could be claimed 
at law as between wrongdoers; and that was adopted in banc by Lorp Kenyon. 
Wooley v. Batte (7), which was tried before me at Hereford, does not bear on the 
case; but in Colburn v. Patmore (8) Lorp Lynpnurst says (1 Cr.M. & R. at i Bore 





‘I know of no case in which a person who has committed an act, declared by 
the law to be criminal, has been permitted to recover compensation against a 
person who has acted jointly with him in the commission of the crime. It is 
not necessary to give any opinion upon this point; but I may say, that I enter- 
tain little doubt that a person who is declared by the law to be guilty of a 
crime cannot be allowed to recover damages against another who has partici- 
pated in its commission.”’ 


I, therefore, agree with his Lordship in thinking that the judgment in this case 
ought to be arrested. 





VAUGHAN, J.—After the luminous exposition of the law by the Lord Chief 
Justice and Park, J., I shall content myself with saying, I concur with them. 

The principle now under consideration was much discussed, though not decided, 
in Colburn v. Patmore (8); but Lorp LynpHurst seems to have little or no doubt 
that a party convicted of libel could not enforce a contract of indemnity. An 
attempt has been made here to separate what may be legal in the contract from 
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what is illegal; but the whole is so incorporated and interwoven, that it is im- 
possible to effect any separation; and the cases cited with that view do not go the 
length of showing that in an entire consideration you may discard what is illegal 
and rely on the residue. In Newman v. Newman (2), the two acts for which the 
defendant’s bond was conditioned were altogether separate and distinct; the con- 
veyance of an estate, and the presentation to a living. That, therefore, was a case 
of a very different description. In Crisp v. Gamel (9) it was held in assumpsit, 
that it was sufficient if one of two considerations be proved good, and that a void 
consideration need not be proved; but there one of the considerations is put as 
“idle and vain.’’ In this case, the court itself would become accessory to the 
publication of libels if it were to enforce such a contract as the present. The 
judgment, therefore, must be arrested, on the ground that the consideration for 
the promise is illegal; and if that objection could be got rid of, the contract would 
still be void on the ground of maintenance. 


BOSANQUET, J.—I am of opinion that the promise and consideration both 
appear on the record to be illegal. The promise is to save harmless, and indemnify 
the plaintiff from, and reimburse him all payments, damages, costs, charges, and 
expenses which he should or might incur, bear, pay, sustain, or be liable for, for 
or by reason of his so aforesaid publishing the said statement and paragraph, and 
of his defending the said action. It appears that the publication was made at the 
solicitation of the defendant; a publication manifestly illegal and open to indict- 
ment; at once the subject of an action at the suit of the party offended, and an 
offence against the public. The case, therefore, does not fall within the principle 
laid down by Lorp Kenyon in Merryweather v. Nixon (6). In Merryweather v. 
Nixan (6) it was said that the principle which refuses contribution from a joint 
wrongdoer would not affect cases of indemnity where one man employs another to 
do acts not unlawful in themselves: but the act done by the plaintiff here was un- 
lawful within his own knowledge. With respect to the consideration, the ex- 
pression in the declaration, ‘“‘in consideration of the premises,’’ involves all the 
previous matter, and makes the publication of the libel part of the consideration 
for the promise. But if we could reject the premises, the defendant is an entire 
stranger to the transaction, and has voluntarily and officiously undertaken to main- 
tain the plaintiff in a suit with which the defendant has no connection. Such an 
undertaking is clearly maintenance within the definition given by Hawxins [Puras 
OF THE Crown]. 

Rule absolute. 
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MARCH AND ANOTHER v. RUSSELL AND OTHERS 


[Lorp Cuancettor’s Courr (Lord Cottenham, L.C.), July 80, August 3, 1837] 


[Reported 8 My. & Cr. 31; 6 L.J.Ch. 803; 1 Jur. 588; 
40 E.R. 836] 


7 Administration of Estates—Debt—Creditor’s right to follow assets—Estate dis- 


tributed to beneficiaries in ignorance of claim. 

In 1810 a sum of stock was transferred into the names of A. and B. in trust 
for a father and mother in certain proportions for their respective lives with 
remainder to their children. Shortly afterwards, the stock was transferred by 
A. and B. into the name of B. only, who appropriated it to his own use. In 
1818 the father and mother filed a bill against A. and B. to have the stock 
replaced. The children (two in number) were co-plaintiffs, and, being infants, 
sued by their father as their next friend, but that suit was compromised upon 
B. giving security for the payment of interest for the time past and for the 
time to come. A. subsequently died and his personal estate was distributed 
among his legatees. Two of those legatees then died, having received their 
legacies, and the residuary personal estate of one of them was paid over to her 
residuary legatee. These distributions were made in ignorance of any demand 
arising out of the breach of trust in which A. had concurred. The elder of the 
two children attained twenty-one in 1821, and the other in 1823. In 1833 
they filed a bill against B., the personal representative of A. and his surviving 
legatees, the personal representatives of his deceased legatees, the residuary 
legatee of one of those deceased legatees, and against the father and mother 
of the plaintiffs, praying to have the fund replaced. It did not appear when 
the plaintiffs first became informed either of the breach of trust or the com- 
promise of the suit in 1818. 

Held: it was an established principle that a creditor might follow assets in 
the hands of legatees to whom they had been delivered in ignorance of the 
creditor’s demands; in order to make it proper to direct an inquiry whether the 
plaintiffs knew or acquiesced in the breach of trust or the arrangement made 
in 1818 it would be necessary to show that such knowledge and acquiescence 
would afford a defence, and that sufficient matters were put in issue by the 
pleadings to entitle the defendants to ask for that inquiry; there being no 
ground in the present case to direct such an inquiry, the plaintiffs were 
entitled to call upon the surviving legatees of A., and the personal representa- 
tives and legatees of his deceased legatees, to refund. 


Notes. For the period of limitation in respect of actions for breach of trust, 
see now the Limitation Act, 1939, s. 19; and for limitation of actions in respect 
of the personal estate of a deceased person, see s. 20 of that Act. 

Considered: Waller v. Barrett (1857), 24 Beav. 413; Partington v. Carrington 
(1859), 384 L.T.O.5. 69; Re King, Mellor v. South Australian Land Mortgage and 
Agency Co., [1907] 1 Ch. 73. Referred to: Life Association of Scotland v. Siddal, 
[1861-73] All E.R.Rep. 892; Ridgway v. Newsteed (1861), 3 De G.F. & J. 474; 
Williams v. Headland (1864), 3 New Rep. 412; Re Blow, St. Bartholomew's Hos- 
pital v. Cambden, [1914] 1 Ch. 238. 

As to right of creditor to recover from a legatee, see 16 Hauspury’s Laws (3rd 
Edn.) 836, and 14 Hauspury’s Laws (8rd Edn.) 6382-634; as to acquiescence, see 
14 Hauspury’s Laws (8rd Edn.) 642-643, and 88 Hauspury’s Laws (3rd Edn.) 
1053 et seq.; and for cases see 23 Dicrst (Repl.) 442-448. For the Limitation Act, 
19389, ss. 19 and 20, see 18 Haussury’s Statutes (2nd Edn.) 1160. 


Cases referred to: 
(1) Hodges v. Waddington (1683), 2 Vent. 360; 86 E.R. 485; 23 Digest (Repl.) 
439, 5088. 
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(2) Noel v. Robinson (1686), 1 Vern. 90; 2 Vent. 358; 23 E.R. 834, L.C.; 23 
Digest (Repl.) 487, 5064. 

(3) Gillespie v. Alexander (1827), 8 Russ. 180; 88 E.R. 525, L.C.; 28 Digest 
(Repl.) 441, 5112. | 

(4) Smith v. Birch (1881), cited 8 My. & Cr. at p. 39. 


Also referred to in argument: 

Harman v. Harman (1686), 8 Mod. Rep. 115; 2 Show. 492; Comb. 85; 87 E.R. 
14; 23 Digest (Repl.) 350, 4175. 

Brooking v. Jennings (1674), Freem.K.B. 150; 1 Mod. Rep. 174; 89 E.R. 109; 
23 Digest (Repl.) 123, 1270. 

Chelsea Waterworks Co. v. Cowper (1795), 1 Esp. 275, N.P.; 24 Digest (Repl.) 
710, 6966. 

Harden v. Parsons (1758), 1 Eden, 145; 28 E.R. 689; 48 Digest 998, 4393. 

Andrew v. Wrigley (1792), 4 Bro.C.C. 125; 29 E.R. 812; 24 Digest (Repl.) 619, 
6156. 

Shannon v. Bradstreet (1808), 1 Sch. & Lef. 52; 28 Digest (Repl.) 508, *79. 

Bennett v. Colley (1838), 2 My. & K. 225; Coop. temp Brough. 248; 39 E.R. 
930; 20 Digest (Repl.) 565, 2666. 


Appeal by the defendants from a decree of Lorp Lanepate, M.RB., ordering that, 
to the extent of sums received by them out of the estate of Thomas Grant deceased, 
a former trustee, they should replace the trust fund depleted by his breach of trust; 
the plaintiffs were beneficiaries under the trust. 

By a deed, dated Nov. 18, 1807, and made between Thomas March and Prudence 
his wife of the one part, and George Russell and George Hodgson of the other 
part, it was declared that Russell and Hodgson should stand possessed of a sum 
of £1,000, navy 5 per cent. bank annuities, which had been transferred into their 
joint names by Thomas March, upon trust to permit Thomas March to receive one- 
third of the dividends for his life, and to pay the remaining two-thirds to Prudence 
March during the joint lives of her husband and herself, for her separate use; and, 
after the death of Thomas March, and in the event of his wife surviving him, to 
pay the whole of the dividends to Prudence March, for her life; and, after the death 
of Prudence March, whether in the lifetime or after the decease of Thomas March, 
to stand possessed of the bank annuities (subject to the trust for payment of the 
dividends of one-third to Thomas March during his life), in trust for George March 
and John March, children of Thomas and Prudence March, and all and every 
other child and children of Thomas March by Prudence his wife, thereafter to be 
born, who should be living at the time of the decease of Prudence March, and the 
issue of such of them as should be then dead, leaving issue, in equal shares, such 
issue taking the shares to which their parents would have been entitled, to be 
vested interests when they should attain twenty-one, with benefit of survivorship. 
The deed contained a power, enabling Prudence March to appoint a new trustee, 
in the stead of any trustee who should die, or be desirous of being discharged, or 
refuse to act. In March, 1810, Thomas Grant was appointed a trustee of the 
above-mentioned deed of settlement in the stead of George Hodgson, who retired 
from the trust; and the navy 5 per cent. stock was thereupon transferred into the 
joint names of George Russell and Thomas Grant. Soon after Grant’s appoint- 
ment as trustee, Russell and Grant transferred the stock into the name of Russell 
only, who subsequently sold it out, and applied the produce to his own use. 

Thomas and Prudence March had no children besides those already mentioned, © 
of whom George was born in or about the year 1800, and John, in or about the 
year 1802. 

In 1817, Messrs. Collins and Waller, the solicitors of Thomas and Prudence 
March, wrote to Grant, requiring that the stock should be replaced. To this 
demand Grant replied, in the following letter, addressed to Prudence March: 


“Dear Madam,—lI have received a letter from Messrs. Collins & Co., by your 
directions, demanding the immediate investment of the £1,000 stock, which 
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you so much wished me to let Mr. Russell have; and, to oblige you, I com- 
plied with your request. You may depend upon it I shall act with justice to 
you and your sons, and the money shall be invested. I hope you will not 
insist on its being done immediately, for I have not got the money by me, it 
being in estates and in business. Give me time; then I will do the business 
to you and your sons’ satisfaction: the sooner I can buy in the stocks the 
better it will be for me, as they keep rising. It is very hard upon me to be 
obliged to pay this money; but, as I am answerable, it shall be done. I ask 
for time, and I hope you will give it to me. It cannot be your wish to distress 
me, as it will put me to great inconvenience to buy in the stocks immediately : 
you cannot be affeared of your sons’ not having the money, as all my estates are 
liable for the amount. It is not my wish to give you any trouble on the 
occasion. I understood you, when I was in town, that if the interest was 
regularly paid, you would be satisfied. I am informed it is kept paid by Mr. 
Russell’s agent. If it is not, let me know. When I returned from London I 
was attacked with inflammation on my lungs, which laid me up for some time; 
I have not recovered it yet; therefore, I cannot come to town; but I hope the 
good weather will enable me to be there before long. I am sorry to say Mrs. 
Matson is very ill. Your answer will oblige. 
‘Dear Madam, your humble servant, 

‘Thomas Grant. 

‘*Mrs. March, No. 88, Moffatt Street, 
City Road, London.”’ 


In 1818 Thomas and Prudence March, and George and John March, their sons, 
then infants, by Thomas March, their father and next friend, filed a bill in 
Chancery, against Russell and Grant, for the purpose of compelling them to re- 
place the stock; but that suit was compromised, soon after its institution, upon 
Russell giving additional security for the payment of interest for the time past, 
and for the punctual payment of interest for the future. Grant, however, had 
put in his answer to the bill, and had set forth in it a written document, purporting 
to be signed by Thomas and Prudence March, expressly authorising him to transfer 
the stock to his co-trustee, Russell. 

Grant died in 1820, having, by his will, given all his personal estate, not specifi- 
cally bequeathed, to his sister Sarah Matson, widow, and to John Perkins and 
William Wise, upon trust to convert it into money; and, after payment of his 
debts, to pay one-third to Sarah Matson, and one other third to Mary Smith; and 
as to the remaining third, to pay one-third part of it to Alicia Eliza Arrow- 
smith, wife of Thomas Arrowsmith; and, as to the remaining two-thirds of 
the last-mentioned third, to invest it upon government or real securities, and 
pay the interest to Alicia Eliza Arrowsmith for life, for her separate use; and 
after her death to divide the capital equally among all her children, the shares of 
daughters being vested at the age of twenty-one, or at marriage, and the shares of 
sons at the age of twenty-one, with benefit of survivorship. Sarah Matson, John 
Perkins, and William Wise, were appointed executors of this will; and the will 
was proved, together with a codicil, by Sarah Matson and John Perkins, on July 
18, 1820. Sarah Matson died in 1830, having, by her will, given all the residue 
of her personal estate to Sarah Prudence Arrowsmith, spinster, and appointed John 
Perkins her sole executor, who afterwards proved her will. Mary Smith also died, 
having appointed George Ray and John Grant Smith her executors, both of whom 
sraved her will. 

The present bill was filed, in 1833, by George Mich and John March, as the 
only children of Thomas and Prudence March, against Russell, Perkins, Thomas 
Arrowsmith and Alicia Eliza his wife, Sarah Prudence Arrowsmith, who was one 
of the children of Alicia Eliza Arrowsmith, and also against her other children, 
against Thomas and Prudence March, against Ray, and against John Grant 
Smith, who was out of the jurisdiction of the court; and it prayed that Russell, 
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and Perkins, as executor of Grant, might be decreed to lay out the amount 
produced by the sale of the £1,000 5 per cent. navy bank annuities, or the 
value of that stock, in the purchase of stock, in the name of the Accountant- 


General, upon the trusts of the settlement; and that the rights and interests — 


of the plaintiffs, and of the defendants, Thomas and Prudence March, in the 
stock so to be purchased, might be ascertained and declared; and that Perkins 
might either admit assets of Grant, or that the usual accounts of Grant’s personal 
estate might be taken; and that, in case it should appear, in taking such accounts, 
that any part of Grant’s personal estate had been received by Sarah Matson, Mary 
Smith, or the Arrowsmiths, as residuary legatees of Grant, then that the personal 
estate of Sarah Matson and Mary Smith might be charged with, and the Arrow- 
smiths might be ordered to refund a sufficient part of the personal estate so re- 
ceived, to answer the plaintiffs’ demands; and that Perkins, as executor of Sarah 
Matson, and Ray and J. G. Smith, as executors of Mary Smith, might admit assets 
of their respective testatrixes, or that the usual accounts of the personal estates of 
those testatrixes might be taken; and if it should appear that any part of the 
personal estate of Sarah Matson had been received by Sarah Prudence Arrowsmith, 
as her residuary legatee, then that she might refund the whole or a sufficient 
part of what she should so have received. 

Perkins, by his answer, stated that in 1823 Grant’s affairs were finally wound-up 
by Sarah Matson, by whom alone his personal estate had been possessed, and that 
the net residue of £2,036 11s. 4d. was appropriated by her, according to the direc- 
tions of Grant’s will; the two-thirds of a third, set apart for Alicia Eliza Arrow- 
smith and her children, being invested in the funds, in the joint names of Sarah 
Matson and Perkins; and that Grant’s personal estate was thus applied and admini- 
stered, without his (Perkins’s) having any notice of the claim now made by the 
plaintiffs in this suit. He admitted, also, that he had paid to Sarah Prudence 
Arrowsmith the clear surplus of Sarah Matson’s estate, being £129 15s. 11d. or 
thereabouts, but without any notice or knowledge of the plaintiffs’ claim, or of the 
circumstances under which it was now made; and that, in January, 1833, he 
changed the security of that part of Grant’s estate, which had been set apart for 
the Arrowsmiths, from the funds to a mortgage. The statements of Thomas Arrow- 
smith and his wife, and such of her children as were of age, were to the same 
effect. 

The defendant Ray, by his answer, stated that he had possessed the personal 
estate of Mary Smith to a very small amount, and not sufficient to pay her funeral 
and testamentary expenses and debts, exclusive of the sum which the bill alleged 
that she had received as one of Grant’s residuary legatees; as to which he was 
unable to state whether it had been received by Mary Smith or not. 

By the decree made in this cause by Lorp Lanepate, M.R., it was declared that 
Russell and the assets of Grant were liable to make good the £1,000 navy bank 


annuities, and to pay the plaintiffs’ costs of this suit; and an account of Grant’s | 


assets was directed; and it was declared that his residuary legatees, to the extent 
of the sums received by them, were liable to make good the plaintiffs’ demand; 
and an account was directed of what had been paid to each of the legatees; and 
an account of Sarah Matson’s assets was directed; and it was declared that Sarah 
Prudence Arrowsmith, as her residuary legatee, to the extent of the sum received 
by her, not exceeding the sum which should be found to have been received by 
Sarah Matson in respect of Grant’s residuary estate, was liable to make good the 
plaintiffs’ demand; and an account was directed of what had been received by 
Sarah Prudence Arrowsmith in respect of the residuary estate of Sarah Matson: 
and it was declared, that Thomas Arrowsmith was liable for the one-third of a 
third of the residuary personal estate of Thomas Grant, which had been received 
by his wife Alicia Eliza Arrowsmith; and the remaining two-thirds of such third, 
invested in the name of Perkins, were declared to be also liable to the plaintiffs’ 
demand; and an inquiry was directed, whether Mary Smith had received anything, 
and what, in respect of Grant’s residuary personal estate; and it was ordered, 
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that what should appear to have been received by her, should be answered by 
Ray out of her assets. It was also ordered that, out of the funds so declared to be 
liable, the £1,000 navy bank 5 per cent. annuities, now reduced to 3} per cent. 
annuities, should be replaced. It was referred to the Master to tax the plaintiffs’ 
costs, and it was ordered that such costs should be paid by Russell, and by the 
other defendants, out of the funds so declared to be liable; and that, when the 
stock should have been replaced, any of the parties should be at liberty to apply 
with respect to the dividends. 

All the defendants, with the exception of Russell and Thomas March and 
Prudence March, appealed from the whole of this decree, except so far as it affected 
Russell. 


Barber, Koe and Loftus Lowndes for the appellants, said that Grant’s assets had 
been duly administered, so long ago as 1828, in ignorance of this claim; and they 
contended, therefore, that his assets could not be followed. They urged that the 
present plaintiffs, as well as the defendants March and wife, must be deemed to 
have had full notice, not only of the breach of trust, but of what was done in the 
suit of 1818, and to have acquiesced in the abandonment of that suit, and the 
consequent undisturbed distribution of Grant’s assets; for one of the plaintiffs 
attained twenty-one in 1821, and the other, two years afterwards. They were of 
age, therefore, when Grant's assets were administered, and an inquiry ought to be 
directed whether they were not cognisant of that administration. The plaintiffs 
did not state in their bill that they were not aware of the abandonment of the 
former suit, and the distribution of Grant’s assets, and did not state when they 
first became aware of those circumstances. 

Wakefield and W. T. S. Daniel for the respondents. 


LORD COTTENHAM, L.C., stated the facts and the substance of the decree and 
continued: The appeal is not by Russell, but by the personal representative and 
legatees of Grant; and although the representative of Grant joined in the appeal, 
yet, in the result, the case, as far as Grant was concerned, was not pressed in 
argument. It seemed to be admitted that the decree could not be impugned, so far 
as Grant’s assets were concerned; but, in opposition to the plaintiffs’ right to call 
on the legatees of Grant to refund, two questions were made: first, that the assets 
of Grant, having been administered in ignorance of this demand, ought not to be 
followed; and secondly, that the court ought not to have made the decree which it 
has made, without a previous inquiry whether the plaintiffs knew of, or acquiesced 
in, the breach of trust, or in the arrangement stated to have been made in 1818. 

As to the first point, which raises the proposition that assets cannot be followed 
in the hands of legatees, to whom they have been handed over by the personal 
representative, in ignorance of the demands of creditors which existed at the time, 
it is to be observed, that almost all, I may say all, the cases in which legatees have 
been compelled to refund, have been cases in which the assets have been distributed 
in ignorance of the claim. It can hardly be supposed that the personal represen- 
tative would take upon himself the responsibility of handing over the assets to the 
legatees, if he was aware that any creditors of the deceased were still unpaid. On 
this branch of the argument, several cases were cited which, in my opinion, have 
no application whatever to the present question. They were cases in which an 
executor or administrator has been held protected for payments which, though not 
regular, were payments made in ignorance of the superior claims of other parties. 
They were cases in which the executor or administrator had honestly and faithfully 
discharged his duty, to the best of his knowledge; and he was held to be protected. 
But the question here is whether the creditor shall not be entitled to follow the 
assets, which are his fund (the debts not having been paid) in the hands of persons 
who have not purchased them, but to whom they have been delivered in mistake. 

That a creditor may follow assets in the hands of legatees to whom they have 
been delivered in ignorance of the creditor’s demand, has been an established prin- 
ciple of this court from the earliest period, of the decisions in which we have any 
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traces. In Hodges v. Waddington (1), the rule was laid down; and in Noel v. 
Robinson (2), it was said to be the constant practice to allow a creditor to compel 
a legatee to refund. From that period to the decision of Lorp Expon in Gillespie 
v. Alexander (8), there is no instance of any doubt being entertained as to the right 
of the creditor to follow assets in the hands of a legatee to whom they have been 
delivered upon the supposition of there being assets to pay that legatee: and what 
Lorp ELpon says in Gillespie v. Alexander (8) is applicable to more than one of the 
points in this case; for he says, that where a decree has directed an account of 
debts, a creditor is permitted to prove his debt, as long as there happens to be a 
residuary fund in court, or in the hands of the executor; and that if he has not 
come in till after the executor has paid away the residue, he is not without remedy, 
though he is barred the benefit of that decree; for, if he has a mind to sue the 
legatees, and bring back the fund, he may do so. That is a case in which the 
assets have been administered in ignorance of the claim, because they have been 
administered by the court, after means have been taken for the purpose of bringing 
forward all those who have claims upon the fund; but that proceeding shall not 
protect a legatee from the liability to refund. 

Formerly, when legacies were paid, it seems to have been the practice to oblige 
the legatee to give security to refund, in case any other debts were discovered. 
That practice has been discontinued, but the legatee’s liability to refund remains. 
The creditor has not the same security for the refunding as when the legatee was 
obliged to give security for that purpose, but he has the personal liability of the 
legatee. The first proposition, therefore, cannot be maintained in point of law; 
but is contrary to the established rule of the court, from the earliest period to 
which it can be traced. 

The second point made by the appellants is that there ought to be an inquiry 
whether the plaintiffs knew of or acquiesced in the breach of trust, or the arrange- 
ment said to have been made in 1818. In order to make it proper to direct that 
inquiry, it would be necessary to show that such knowledge and acquiescence would 
afford a defence, and also that sufficient matters are put in issue by the pleadings 
to entitle the party to ask for that inquiry. It cannot be meant that the plaintiffs 
acquiesced in the breach of trust at the time at which it was committed; because 
it was committed in or soon after 1810, when one of the plaintiffs was only ten 
years of age, and the other was only eight. What is meant, therefore, must be, 
knowledge and acquiescence after the two plaintiffs attained twenty-one, which, 
as to one of them, was in 1821, and as to the other, in 1823. The knowledge or 
acquiescence would not be knowledge of or acquiescence in the breach of trust, 
but it would be knowledge in 1821 of a title to the property (supposing they became 
informed of their title then), and abstaining to sue, from that time until the year 
1833: but it was admitted that, as against Russell and the estate of Grant, the 
plaintiffs were not barred by the time that had elapsed. It was admitted (and 


indeed it could not have been disputed) that the time was not such as to prevent. 


the plaintiffs from instituting this suit against one of the trustees and the repre- 
sentatives of the other. There appears, therefore, to be nothing to prevent them 
from suing Grant’s legatees, unless there have been acquiescence, and knowledge, 
and concurrence, on the part of the plaintiffs. Not only has no knowledge, on the 
part of the plaintiffs, of the breach of trust been proved, but there is no allegation 
in the bill from which their knowledge would appear, nor is any such defence put 
in issue. 

Tt was said that in 1818 another bill was filed, and that the plaintiffs may have 
known of the compromise of that suit. The only evidence of that is, that one 
of the witnesses deposes to the fact of a bill having been filed, in which the children 
were joined as co-plaintiffs, but of the proceedings having been stopped, by Russell 
having offered to give security for the payment of the arrears of interest, and for 
due payment of the interest for the future. This would be an agreement wholly 
for the benefit of the tenants for life, and affording no security, indemnity, or 
remedy to the children, who are the present plaintiffs. It is not to be supposed 
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A that, if they did know of this agreement, many years afterwards, when they came 


of age, they would acquiesce in an arrangement which gave them no sort of benefit, 
but on the other hand, would deprive them of their remedy for the recovery of the 
property; nor are there any allegations, in the pleadings, of their having known of 
it, or of their having adopted it so as to make it an act of their own. 

I was referred to the decree made in Smith v. Birch (4), which directed an inquiry 
whether the plaintifis had assented to or acquiesced in the funds remaining in 
wrong hands, by means of which they were lost: but, without knowing all the 
circumstances of that case, it is impossible to know whether the facts justified 
that decree. If any breach of trust had there been committed, by the funds being 
allowed to be in improper hands, and if the parties to whom the funds belonged 
chose to acquiesce in that state of circumstances, they could not very well complain 
of an act to which they were themselves parties. That decree, therefore, affords 
no ingredient for coming to a conclusion in the present case. 

When the plaintiffs first became informed, either of the breach of trust or of the 
abandonment of the suit of 1818, does not appear; and whatever may have taken 
place before the year 1821 is immaterial, inasmuch as, up to that period, they were 
both under age. There is no allegation with respect to the time at which they 
became aware of any of the circumstances, except that they came of age in the 
years already mentioned, and that the bill was not filed until 1833. It is not 
contended that the lapse of time will bar their right to the remedy to which, 
according to the practice of this court, they are entitled. I see nothing to interfere 
with that right so vested in them, and the appeal must, therefore, be dismissed 
with costs. 

Appeal dismissed. 


WARRE AND OTHERS v. CALVERT 


[Court or Kiya’s Bencu (Lord Denman, C.J., Littledale, Patteson and Williams, 
JJ.), June 5, 18387] 


[Reported 7 Ad. & El. 143; 2 Nev. & P.K.B. 126; Will. Woll. & Day. 528; 
6 L.J.K.B. 219; 1 Jur. 450; 112 E.R. 425] 
Guarantee—Surety—Liability—Hatent—Limit to loss resulting from debtor’s 
breach. 

Under an agreement between 8. and W., 8. undertook to carry out certain 
works, the contract price (in round figures) being £55,000. S. was to receive 
from time to time by way of instalments three-quarters of the value of the 
work done, and the balance of the contract price was to be paid after com- 
pletion. lL. entered into a bond with W. to secure the due performance by 8. 
of the works under the contract. When S. had performed part of the contract, 
work worth £36,000, he abandoned the contract. At that time, he had become 
entitled under the contract to receive advances of £27,000, but to assist S. to 
perform the contract, W. had advanced to him £48,000 upon a fresh security. 
After the contract had been abandoned, it cost W. £18,000 to complete the 
contract. In an action on the bond against L.’s personal representative the 
defendant did not deny a breach, but contended that he was only liable to 
pay nominal damages since W.’s total outlay only exceeded the contract price of 
£55,000 because he had advanced more than the contract required him to do. 

Held: since W.’s loss did not arise from S.’s breach of contract, but only 


from his advancing more than he was obliged to do, he was only entitled to 
nominal damages. 
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Notes. As to liability of surety, see generally 18 Hatspury’s Laws (3rd Edn.) 
444 et seq.; as to discharge by variation in terms of contract, see ibid. 502-506; as 
to nominal damages, see 11 Hatspury’s Laws (8rd Edn.) 220-221; and for cases 
see 26 Diarest (Repl.) 105-106. 


Case referred to: 
(1) Brown v. Goodman (1789), 8 Term Rep. 592, n.; 100 E.R. 750; 2 Digest 
(Repl.) 544, 798. 


Also referred to in argument: 
Crowfoot v. London Dock Co. (1884), 2 Cr. & M. 637; 4 Tyr. 967; 4 L.J.Ex. 267; 
149 E.R. 915; 7 Digest (Repl.) 482, 369. 
Law v. East India Co. (1799), 4 Ves. 824; 81 E.R. 427; 12 Digest (Repl.) 122, 
726. 


Action by which the plaintiffs, as executors of James Warre deceased, claimed 
from the defendant, as administrator of one Laycock, deceased, on a bond under 
which Laycock had guaranteed the performance by Streather of an agreement 
between James Warre and Streather, the bond being for £5,000. At the trial, the 
plaintiffs had recovered nominal damages of one shilling, and the plaintiffs moved 
for a new trial. 

The plaintiffs suggested breaches, and set forth the condition of the bond: which 
was that Robert Streather, his executors, etc., should observe, and perform, the 
promises contained in an agreement in writing, dated Sept. 29, 1829, made with 
the plaintiff’s testator, Warre, treasurer of the London Dock Co., and on their 
behalf, by the said Robert Streather, which, on the part and behalf of Streather, 
his executors or administrators, were to be observed, etc. The suggestion then set 
out in part the contract in writing, which was stated to be for the performance 
of certain works by Streather for £52,200, in twelve months from the commence- 
ment, with power to the directors of the company to appoint the time when the 
works were to be commenced, to make alterations on certain terms, and to extend 
the time. 

The suggestion then stated that, after the making of the said agreement and of 
the bond, viz., Dec. 1, 1829, the directors appointed that the works should be 
commenced on a day then to come, viz., Dec. 28, 1829, whereof they gave notice 
to Streather, whereupon Streather commenced the works in pursuance of the 
contract. That afterwards, and before the period of twelve months so limited had 
expired, and in the lifetime of Laycock, viz., on Dec. 21, 1830, by a certain 
memorandum of agreement under seal, between Streather of the first part, one 
Thomas Warburton and Laycock of the second part, and James Warre, for and on 
behalf of the company, of the third part, after reciting (among other things) the 
giving of the bond, and that Streather had, with the concurrence of Warburton 
and Laycock, requested of the directors an extension of the term for completing 
the works, it was declared to be agreed by and between the parties, that Warre, 
on behalf of the company and the directors thereof, did consent and agree that 
Streather should be allowed an additional term of three months, viz., to Mar. 28 
then next, for the completion of the works: and Laycock thereby agreed that the 
extension of time should not in any respect lessen the security, or prejudice or 
affect the rights of, the company under the bond, and that Streather should complete 
the whole of the works, so contracted, etc., within the said extended term, and 
that, save and except as to the extension of time thereby granted, such bond should 
remain and be in full force, etc. 

The suggestion then stated that the directors, while Streather was carrying on 
the said works, did, under the power reserved by the contract, from time to time 
alter the said plans, and thereby did add to certain parts of the said intended 
works, and diminish other parts; and it stated that, upon the balance of such 
additions and diminutions, computed according to the schedule of prices contained 
in the specification annexed to the contract a certain sum, viz., £3,731 16s. 8d., 
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A became and was payable to Streather in respect of such additions and diminutions, 
over and beyond the said contract price of £52,200. And, although the directors, 
while Streather was so carrying on the works, did advance and pay to him divers 
sums of money, amounting to £48,155 Os. 9d., in respect of the said contract price 
of £52,200, and of the said balance of £3,781 16s. 8d., and were always ready and 
willing to advance and pay him the residue thereof respectively, on due perform- 

B ance by him of the said contract or agreement, at the expiration of the said 
additional term of three months, viz., on Mar. 28, 1831, the said works were still 
uncompleted by Streather, and Streather then left and abandoned the said works 
so unperformed, contrary to his said contract, and the company afterwards completed 
the works, and spent £20,839 7s. 5d., over and beyond the said sum of 
£48,155 Os. 9d., so as aforesaid paid and advanced to Streather while he was 

C carrying on the said works; and thereby the company had been put to a much 
greater expense in the performance of the said works, than the said several sums 
of £52,200 and £3,731 16s. 8d., for which the same ought to have been performed 
by Streather, viz., to the amount of £12,562 11s. 6d. over and above those sums: 
and the said plaintiffs say that the said company, by and through the non-perform- 
ance and non-fulfilment by the said Robert Streather of the said covenants and 

D agreements matters and things mentioned and contained in the said contract or 
instrument in writing, to be by him performed and fulfilled, have sustained loss 
and damage to a large amount, viz., £12,562 11s. 6d. 

The defendant pleaded non est factum, and issue was joined thereon. 
At the trial before Lorp Denman, C.J., at the London sittings after Hilary Term, 
1836, it was contended for the defendant that, upon the facts of the case, the 

E plaintiffs were entitled to nominal damages only. The Lord Chief Justice being 
of that opinion, a verdict was given for 1s. damages, his Lordship suggesting, how- 
ever, that the question as to damages should be brought before the court by a 
Special Case. In Easter Term, 1836, Sir F’. Pollock for the plaintiffs obtained 
a rule nisi for a new trial, with lhberty to state a Case. A Case was afterwards 
agreed to, in substance as follows. 

F On Sept. 29, 1829, Streather entered into the contract with the London Dock Co. 
to execute the works. The Case then set out the contract. It provided, among 
other things, that the work should be paid for by instalments, three-fourths of the 
cost of the work certified to have been done every two months; the first instalment 
to be paid when it should be certified that one-eighth, in value, of the whole, 
had been performed: the last fourth to be paid within one month after full com- 

G pletion of the contract. If Streather should fail to perform the work, the company 
might employ others to do it, and deduct the cost from the sum otherwise payable 
to him. On Nov. 2, 1829, Streather entered into the bond mentioned in the plead- 
ings, with the defendant and another as his sureties. The directors, pursuant to 
the terms of the contract, appointed that the works should be commenced on 
Dec. 28, 1829; and the same were commenced accordingly. They should, there- 

H fore, by the terms of the contract, have been completed on Dec. 28, 1880. 
Streather having, with the concurrence of his sureties, applied for an extension of 
the time, the directors agreed to allow him an additional term of three months, 
viz., to Mar. 28, 1831; and, accordingly, the memorandum of agreement under seal 
in the pleadings was, on Dec. 21, 1880, entered into between Streather of the first 
part, the defendant and his co-surety of the second part, and the late treasurer 

J of the London Dock Co. of the third part (see suggestion of breaches, ante p. 508). 
On Mar. 28, 1831 (when the extended time expired), a considerable part of the 
works remained unfinished ; and Streather having become embarrassed in his 
circumstances, and being unable further to prosecute the works, his men withdrew 
on April 30, 1831. On the 21st of that month, a commission of bankrupt was issued 
against him; and the works were ultimately completed by the company. 

The plans of the works were from time to time altered by the directors, pursuant 
to the power reserved to them by the contract, the result of which alterations was 
that £3,731 16s. became payable to Streather over and beyond the contract price 
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of £52,200. Between May 18, 1830 and Mar. 25, 1881, inclusive, Streather received 
from the company advances or payments to the amount of £48,155 0s. 9d. After 
Streather left the premises, the company completed the works at an expense 
(ascertained as far as practicable, according to the scale of prices in Streather’s 
contract) of £18,875 8s. 2d. The amount of the work done by Streather, at the 
time when he left the premises, was £36,429 10s. 


Sir Frederick Pollock for the plaintiffs. 
Sir John Campbell for the defendant. 


LORD DENMAN, C.J.—I had no doubt at nisi prius, and I feel none now. 
It is perfectly clear that the loss sustained by the company arises, not from the 
breach of the contract, but from their having volunteered an advance to the con- 
tractor. But the surety has undertaken only to be liable for the damages arising 
from the breach of contract. 





LITTLEDALE, J.—I am also of opinion that the verdict must be confined to 
nominal damages. It appears (to use round numbers) that the work actually per- 
formed by Streather was of the value of £36,000. The advances, according to the 
company’s contract with him, were to be three-fourths of the cost of the work 
done, that is, £27,000. They, however, advanced not only more than this, but 
£48,000, being £12,000 more than the value of the work done. Then, through 
Streather’s default, they are obliged to get the work finished by others, which costs 
them £18,000 more. The money, therefore, which was payable under the contract 
to Streather, by way of instalment, added to the sum afterwards paid for the 
completion of the work, is less than the sum which, if Streather had performed all 
the contract, they would have had to pay him, namely, £55,000. The advances 
beyond the £27,000 were not made under the contract. It might perhaps be proper 
for the company to make advances for the purpose of enabling Streather to fulfil 
his undertaking; but such advances are not made in terms of the contract. A 
surety has a right to require that the obligee shall do his duty; and I think that 
advances made in this manner by the obligee do not render the surety liable. 
It is contended that the surety is to see to the performance of his principal’s 
contract; and that is true: but how can he watch the advances made by the other 
party? Here he may, in fact, have known of the advances: but that does not 
affect the general rule. The company should have advanced only what the contract 
bound them to advance: in the result, the work was completed at an expense below 
the contract price. The assignment of breaches charges that Streather did not 
perform the contract within the twelve months, nor within the additional term of 
three months [the learned judge referred to Brown v. Goodman (1), as to the effect 
of enlarging the time by a distinct instrument, adding, however, that the present 
case did not raise that point], and that, by reason thereof, the company were 


B 


obliged to procure the works to be completed by others, whereby they were « 


damaged. But they have, in fact, sustained no damage at all by this. Counsel for 
the plaintiffs suggests that the defence should have been pleaded; but it could not; 
performance might be pleaded, or that the obligee was damnified by his own 
wrong; but this is not a damnification by the wrong of the obligee, but a damnifica- 
tion not arising on the contract. The ground of my judgment is that the advance 
has been made, not only beyond the £27,000, but beyond the £36,000. How far 
the defendant could be made liable in another form is not now in question. 


PATTESON, J.—This being an action on a bond, the question is whether, on the 
breach suggested, any damages are shown to have been sustained by the non- 
performance of the covenant. Whether the alteration of the time takes the case 
out of the condition of the bond is immaterial; for the plea denies only the 
execution of the bond, not the breach. It is clear, therefore, that there has been 
a breach, and that the plaintiffs must have a verdict: and the question is whether 
there be any damage. It is asked, what would be the use of the bond, if the 
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A company were bound to retain in hand one-fourth of the cost of the work performed. 
The object was, that the company might have someone to whom they might 
resort in the event of Streather failing to perform the contract, and of the works 
being completed by others at a cost exceeding the contract price. That shows why 
the penalty of the bond is not larger; it was merely to cover such excess, which was 
not likely to amount to more than £5,000. The argument, therefore, as to the 

B inconsistency of the security with the alleged restriction on the company fails. 
Then let us look at the contract. Streather could call for no money till he had 
performed one-eighth of the work; and, after that, as the work went on, he could 
call for three-fourths only of the cost of the work performed. Any further 
advances were, no doubt, as counsel for the plaintiffs urges, made on the contract; 
but they were not made under the contract. liven, therefore, if there were no 
specific agreement, the surety would not be answerable. His liability is for 
damages accruing from the breach of the contract, not from advances by the 
company. Still less could he be liable, if the advances were made upon a subse- 
quent negotiation between the company and Streather, and a fresh security given 
by the latter. No damage, therefore, has been sustained. 


D WILLIAMS, J.—The liability which it was intended to impose upon the surety 
was for the non-performance of the contract; but the company are not aggrieved 
by the non-performance of the contract, since the works have been completed at 
an expense less than the sum which they would have had to pay to Streather. The 
loss arises from the contract in no sense except that, if there had been no contract 
at all, there would have been no advance. But the advance is made, not under 

E the contract, but upon the security of Streather. 


Q 





Verdict to stand for nominal damages. 


MONDEL v. STEEL 


[Court or Excurqurer (Parke, Alderson, Gurney and Rolfe, BB.), June 19, July 
G 10, 1841] 


[Reported 8 M. & W. 858; 1 Dowl.N.S. 1; 10 L.J.Ex. 426; 
151 E.R. 1288] 


Sale of Goods—Warranty—Breach—Damages—Defects in goods—Right of 
buyer to diminution in price—Action by buyer for subsequent loss—Com- 
H petency. 
Work and Labour—Contract—Breach—Defective work—Right of other contract- 
ing party to diminution in price. 

Where A agrees to build a ship for B at an agreed price and according to 
certain specifications, but builds it defectively, if A then sues B for the agreed 
price, B is entitled to a deduction from that price according to the difference, 

J at the time of delivery, between the ship as she was and what she ought to have 
been according to the contract. ‘To the extent to which he obtains, or is capable 
of obtaining, an abatement on that account, he must be considered as receiving 
satisfaction for the breach of contract, and is precluded from recovering in 
another action to that extent and no more. 

When, therefore, because of defects, the ship subsequently requires repairs, 
and B loses the use of her during the time she is undergoing such repairs, B is 
entitled to recover damages in another action, notwithstanding that he has 
already obtained such an abatement as aforesaid in the first action, because no 
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claim on account of the subsequent necessity for repairs could have been made 
in the first action. 

Per Curiam: In all cases of goods sold and delivered with a warranty and of 
work and labour, as well as that of goods agreed to be supplied according to a 
contract, the defendant (if sued for the contract price) can defend himself 
by showing how much less the subject-matter of the action was worth by reason 
of the breach of contract, and obtain an abatement of price on that account. 


Notes. The Sale of Goods Act, 1893, s. 53 (4) now provides that ‘‘the fact that 
the buyer has set up the breach of warranty in diminution or extinction of the price 
does not prevent him from maintaining an action for the same breach of warranty 
if he has suffered further damage.”’ 

Considered: Davis v. Hedges (1871), L.R. 6 Q.B. 687. Applied: Towerson v. 
Aspatria Agricultural Co-operative Society (1872), 27 L.T. 276. Considered: Bow, 
McLachlan dé Co., Ltd. v. The Camosun (Owners), [1908-10] All E.R.Rep. 981. 
Applied: Sagar v. H. Ridehalgh & Son, Lid., [19380] All E.R.Rep. 288. Referred 
to: Rigge v. Burbridge (1846), 15 M. & W. 598; Bartlett v. Holmes (1853), 13 C.B. 
630; The Camilla (1858), Sw. 812; Sayers v. London and Birmingham Flint Glass 
and Alkali Co. (1858), 27 L.J.Ex. 295; Bannerman v. White (1861), 8 Jur.N.S. 282; 
Oastler v. Pound (1863), 1 New Rep. 393; Dakin v. Oxley (1864), 15 C.B.N.S. 646; 
Meyer v. Dresser (1864), 16 C.B.N.S. 646; Heyworth v. Hutchinson (1867), L.R. 
2 Q.B. 447; Bright v. Rogers, [1917] 1 K.B. 917; Hoenig v. Isaacs, [1952] 2 All 
E.R. 176. 

As to damages for breach of building contracts, see 8 Hauspury’s Laws (8rd 
Kdn.) 486-488; as to damages for breach of warranty for sale of goods, see 34 
Haussury’s Laws (8rd Edn.) 156 et seq.; and for cases see 39 Diaust (Repl.) 582— 
587. For the Sale of Goods Act, 1893, s. 538, see 22 Hatspury’s Statutes (2nd 
Edn.) 1015. 


Cases referred to: | 

(1) Street v. Blay (1881), 2 B. & Ad. 456; 109 E.R. 1212; 39 Digest (Repl.) 581, 
1040. 

(2) Basten v. Butter (1806), 7 Kast, 479; 8 Smith, K.B. 486; 1038 E.R. 185; 44 
Digest 1297, 29. 

(3) King v. Boston (1789), 7 Hast, 481, n.; 103 E.R. 186; 39 Digest (Repl.) 
588, 1049. 

(4) Kist v. Atkinson (1809), 2 Camp. 63, N.P.; 21 Digest (Repl.) 246, 318. 

(5) Thornton v. Place (1832), 1 Mood. & R. 218, N.P.; 7 Digest (Repl.) 377, 162. 

(6) Templer v. M‘Lachlan (1806), 2 Bos. & P.N.R, 186; 127 E.R. 576; 43 Digest 
(Repl.) 344, 3576. . 

(7) Sheels v. Davies (1814), 4 Camp. 119, N.P.; 41 Digest (Repl.) 548, 3267. 

(8) Germaine v. Burton (1821), 3 Stark. 82; 171 E.R. 757, N.P.; 89 Digest 
(Repl.) 583, 1050. 


Also referred to in argument: 

Poulton v. Lattimore (1829), 9 B. & C. 259; 4 Man. & Ry.K.B. 208; 7 
L.J.0.9.K.B. 225; 109 E.R. 96; 39 Digest (Repl.) 583, 1047. 

Allen v. Cameron (1888), 1 Cr. & M. 882; 3 Tyr. 907; 2 L.J.Ex. 263; 149 E.R. 
685; 39 Digest (Repl.) 583, 1051. 

Hennell v. Fairlamb (1800), 8 Esp. 104. 

Eastmure v. Laws (1839), 5 Bing.N.C. 444; 7 Dowl. 481; 2 Arn. 54; 7 Scoit, 
461; 8 L.J.C.P. 236; 3 Jur. 460; 182 E.R. 1170; 21 Digest (Repl.) 276, 499. 

Outram v. Morewood (1808), 3 Hast, 346; 102 E.R. 680; 21 Digest (Repl.) 256, 


372. 


Demuvrer in an action for breach of contract. 

The action was based on a special assumpsit on a contract to build a ship for the 
plaintiff, at a certain rate per ton, and according to a certain specification (setting 
it out); and the breach assigned was for not building the ship with scantling, 
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fastening, and planking, according to the specification; by reason whereof the ship, 
in a certain voyage, was so much strained that it became necessary to re-fasten and 
repair her; and thereby the plaintiff lost the use of her during the time she was 
undergoing such repairs. The defendant pleaded that the plaintiff ought not further 
to maintain his action in respect of the alleged breach of contract, because he the 
defendant, heretofore, before the Court of Exchequer at Westminster, in an action 
sought to recover from the plaintiff the sum of £86 6s. 4d., being the balance of the 
price of the said ship calculated according to the said agreement and which re- 
mained unpaid to him the present defendant; and also to recover from the present 
plaintiff the further sum of £134 3s. 2d., being the value of certain work, labour, 
and materials done and provided for the present plaintiff by the present defendant 
in and about the said ship, and which were extra of and in addition to the work, 
labour, and materials mentioned and included in the said agreement. [The whole 
of the pleadings in that action were then set out.] The defendant further says that 
all the said issues were duly joined between him and the present plaintiff, and after- 
wards, at the General Sessions of Assize at Liverpool, before justices of the Court 
of Common Pleas of the said county palatine of Lancaster, the said issues were then 
tried by a jury. 

The defendant further stated, that at the said trial he duly proved the said 
agreement, and further proved the delivery to and acceptance by the present plain- 
tiff of the ship thereby contracted to be built, and that there was the sum of 
£86 6s. 4d., the balance of the price according to the said agreement unpaid to him; 
and he the defendant further proved and gave evidence that he had done and pro- 
vided for the present plaintiff, and at his request, for the said ship, work, labour, 
and materials, to the value of £134 8s. 2d., which was extra of and in addition to 
the work, labour, and materials in the said agreement mentioned. The defendant 
further stated that the present plaintiff, at the said trial, in his defence, averred 
and gave evidence of the identical breach of contract alleged by the present plaintiff 
to have been committed by the present defendant in the said declaration in this 
suit, that is to say, that the present defendant did not build the said ship in con- 
formity with the said specification. The defendant then alleged that the present 
plaintiff insisted at the said trial, that if the said jury were of opinion and found 
that the present defendant had committed the said breach of contract, or any part 
thereof, and that the amount of compensation or of damages to which he the 
present plaintiff was entitled by reason thereof, exceeded or equalled the amount 
of the said balance, and the value of the said extra and additional work, labour, 
and materials as aforesaid, that he, the present plaintiff, was entitled to have the 
verdict found for him. Further, that if the said jury were of opinion and found 
that he the said plaintiff was entitled to any compensation or damages in respect 
of the said alleged breach of contract, or any part thereof, although the same might 
be less in amount than the amount of the said balance, and the said value of the 
said extra and additional work, labour, and materials, that he the present plaintiff 
was entitled to have the same deducted from the said last-mentioned amount; 
and the said plaintiff then prayed the said baron to state to and inform the said 
jury, that he was so entitled. 

The defendant then stated that in pursuance of such prayer of the present 
plaintiff, the said baron did in summing-up the evidence at the said trial, direct 
the jury, that if they found that the present defendant had committed the said 
alleged breach of contract, or any part thereof, that they should decide and ascer- 
tain what was the amount of compensation or damages to which the present plaintiff 
was entitled by reason thereof; and that if the said compensation or damages 
equalled or exceeded the amount of the said balance, and the value of the said 
extra and additional work and labour and materials, that they should find their 
verdict for the plaintiff in this action; and that if the amount of compensation or 
damages to which they found the plaintiff in this action was entitled, was less than 
the amount of the said balance and the value of the said extra and additional work 
and labour and materials, that they should deduct such compensation or damages 
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from the said amount, and find their verdict for the defendant in this action for the 
difference only. The defendant further stated that the said jury, in pursuance of 
such direction, found that the defendant in this action had committed a breach 
of the said contract, and that the plaintiff in this action was entitled to compensa- 
tion and damages in respect thereof; and then found their verdict for the present 
defendant, for the difference only between the said compensation and damages 
which they so found the plaintiff in this action was entitled to by reason of the said 
breach of contract, and the amount of the said balance, and the value of the said 
extra and additional work and labour and materials as aforesaid, that is to say, 
for the sum of £120 only, which was considerably less than the amount of the said 
balance as aforesaid, and the value of the said extra and additional work and labour 
and materials. And the defendant further says, that the said jury then found 
all the said issues so as aforesaid joined for him the defendant, and assessed his 
damages on occasion of the premises in the said action, besides his costs and charges 
by him in his said suit, to the said sum of £120 as aforesaid; and such proceedings 
were afterwards had in the Court of Exchequer at Westminster, and it was con- 
sidered by the said court that the present defendant should recover against the 
present plaintiff his said damages of £120 and also £264 for his costs and charges 
which said judgment still remained in full force and effect, not in the least reversed 
or made void. And the defendant says that the said alleged breach of contract by 
the present defendant, or by the plaintiff in the declaration in this suit alleged, is 
the very same identical breach of contract so alleged and proved by the present 
plaintiff at the said trial, and relied upon by him as aforesaid, and for and in 
respect of which he obtained such compensation and damages as aforesaid. 
Verification and prayer of judgment. Special demurrer, and joinder in demurrer. 


Cleasby for the plaintiff, in support of the demurrer. 
Martin for the defendant, to support the plea. 


Cur. adv. vult. 


July 10, 1841: PARKE, B., delivered the following judgment of the court.— 
In this case, the declaration is in special assumpsit on a contract to build a ship 
for the plaintiff, at a certain rate per ton, and according to a certain specification : 
and the breach assigned is for not building a vessel with scantlings, fastenings, and 
planking, according to such specification; by reason whereof the ship, on a voyage 
from London to New South Wales and back, was so much strained that it became 
necessary to re-fasten and repair her. To this declaration there was one plea, to 
which it is unnecessary to allude, as it was admitted to be bad on special demurrer, 
and is to be amended; and a second plea, on which the question, which we have 
taken time to consider, arises. 

This plea states in substance, that the defendant had sued the plaintiff for the 


A 


an 


balance of the agreed price of the vessel, after payment of £3,500, and also for a | 


sum of £134 odd for extra work, in the form of an action for work and labour, and 
for goods sold and delivered; that issue was joined, and, on the trial of the cause, 
the plaintiff gave evidence in his defence of the same breach of contract alleged 
in the declaration; and insisted, that if the amount of compensation to which he was 
entitled, exceeded or equalled the balance of the price and the value of the extra 
work, the present plaintiff was entitled to a verdict; if it was less, that he was 
entitled to a deduction from the amount of both, of such amount of compensation. 
The plea proceeds to state (and, we must assume, correctly, for the purposes of 
this argument, though the statement has arisen from mistake) that the learned 
judge before whom the cause was tried, Rourz, B., so directed the jury; and that 
the jury found that the present defendant had committed a breach of contract, and 
was entitled to some compensation, which they deducted from the price of the vessel 
and value of the extra work; and the present defendant had judgment for the 
amount, after such deduction had been made, since the commencement of this 
suit. The plaintiff demurred to this plea, assigning several causes of special 


E 
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demurrer, which it is not necessary to notice, as we are all of opinion that it is bad 
in substance. 

The ground on which it was endeavoured to support the plea, in a very ingenious 
argument, was this: that a defendant in an action for the stipulated price of a 
chattel, which the plaintiff had contracted to make for the defendant of a particular 
quality, or of a specific chattel sold with a warranty, and delivered, had the option 
of setting up a counterclaim for breach of the contract in the one instance, or the 
warranty in the other, in the nature of cross-action; and that if he exercised that 
option, he was in the same situation as if he had brought such an action; and 
consequently, could not, after judgment in one action, bring another; and the 
case was likened to a set-off under the statutes. This argument was founded on no 
other authority than an expression of Lorp TENTERDEN in giving the judgment of the 
court in Street v. Blay (1), his Lordship having said that a breach of warranty 
might be given in evidence in an action for the price of a specific article sold, in 
mitigation of damages, ‘‘on the principle, it should seem, of avoiding circuity of 
action.’’ But we are all of opinion that no such inference is to be drawn from that 
expression; what was meant was, that the sum to be recovered for the price of the 
article might be reduced by so much as the article was diminished in value, by 
reason of the non-compliance with the warranty; and that this abatement was 
allowed in order to save the necessity of a cross-action. Formerly, it was the 
practice, where an action was brought for an agreed price of a specific chattel, 
sold with a warranty, or of work which was to be performed according to contract, 
to allow the plaintiff to recover the stipulated sum, leaving the defendant to a cross- 
action for breach of the warranty or contract; in which action, as well the difference 
between the price contracted for and the real value of the articles or of the work 
done, aS any consequential damage, might have been recovered; and this course 
was simple and consistent. In the one case, the performance of the warranty not 
being a condition precedent to the payment of the price, the defendant, who 
received the chattel warranted, has thereby the property vested in him indefeasibly, 
and is incapable of returning it back; he has all that he stipulated for as the con- 
dition of paying the price, and therefore it was held that he ought to pay it, and 
seek his remedy on the plaintiff's contract of warranty. In the other case, the law 
appears to have construed the contract as not importing that the performance of 
every portion of the work should be a condition precedent to the payment of the 
stipulated price, otherwise the least deviation would have deprived the plaintiff of 
the whole price; and therefore the defendant was obliged to pay it, and recover 
for any breach of contract on the other side. 

But after Basten v. Butter (2), a different practice, which had been partially 
adopted before in King v. Boston (3), began to prevail, and being attended with 
much practical convenience, has been since generally followed; and the defendant 
is now permitted to show that the chattel by reason of the non-compliance with the 
warranty in the one case, and the work in consequence of the non-performance of 
the contract in the other, were diminished in value: Kist v. Atkinson (4), 
Thornton v. Place (5) and other cases. The same practice has not, however, 
extended to all cases of work and labour, as for instance, that of an attorney 
(Templer v. M‘Lachlan (6)), unless no benefit whatever has been derived from 
it; nor in an action for freight: Sheels v. Davies (7). It is not so easy to reconcile 
these deviations from the ancient practice with principle, in those particular cases 
above-mentioned, as it is in those where an executory contract, such as this, is made 
for a chattel, to be manufactured in a particular manner, or goods to be delivered 
according to a sample: Germaine v. Burton (8); where the party may refuse to 
receive, or may return in a reasonable time, if the article is not such as bargained 
for; for in these cases the acceptance or non-return affords evidence of a new con. 
tract on a quantum valebat; whereas, in a case of a delivery with a warranty of a 
specific chattel, there is no power of returning, and consequently no ground to 
imply a new contract; and in some cases of work performed, there is difficulty in 
finding a reason for such presumption. It must however be considered, that in all 
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these cases of goods sold and delivered with a warranty, and work and labour, as 
well as the case of goods agreed to be supplied according to a contract, the rule 
which has been found so convenient is established; and that it is competent for the 
defendant, in all of those, not to set-off, by a proceeding in the nature of a cross- 
action, the amount of damages which he has sustained by breach of the contract, 
but simply to defend himself by showing how much less the subject-matter of the 
action was worth, by reason of the breach of contract; and to the extent that he 
obtains, or is capable of obtaining, an abatement of price on that account, he must 
be considered as having received satisfaction for the breach of contract, and is 
precluded from recovering in another action to that extent; but no more. 

The opinion, therefore, attributed on this record to the learned judge is, we think, 
incorrect, and not warranted by law; and all the plaintiff could by law be allowed 
in diminution of damages, on the former trial, was a deduction from the agreed 
price, according to the difference, at the time of the delivery, between the ship 
as she was, and what she ought to have been according to the contract: but all 
claim for damages beyond that, on account of the subsequent necessity for more 
extensive repairs, could not have been allowed in the former action, and may now 
be recovered. 

We have already observed in the course of the argument, that the defence made in 
the second plea cannot be supported on the ground that it discloses a mutual agree- 
ment by the plaintiff and defendant to leave the amount of the cross-claim to the 
jury as arbitrators, and that they have made an award. The plea does not state 
any such agreement, or an equivalent thereto. Our judgment must, therefore, be 
for the plaintiff. 

Judgment for plaintiff. 


MOOR AND ANOTHER v. RAISBECK AND OTHERS 


[Vice-CHANCELLOR’s Court (Shadwell, V.-C.), May 27, 1841] 
[Reported 12 Sim. 123; 59 E.R. 1078] 


Will—Children—Grandchildren—Ecclusion—Gift to children of deceased person 

—Only grandchildren living at date of will. 

A testatrix bequeathed £1,300 to trustees on trust as to one-third for such of 
the children of A.S., then deceased, as should be living at the testatrix’s death, 
and as to the remaining two-thirds for the children of 8.T. and T.P. 8.T. 
was dead at date of the will and had grandchildren, but no child living either 
at the date of the will or at the testatrix’s death. A.S. and T.P. each had 
children living at those times. , 

Held: the grandchildren of S.T. could not claim the benefit of the trust. 


Will—Ademption—Change in nature of property given—Specific devise—Sale 
of land before death—Part of purchase price remaining unpaid, secured by 
equitable mortgage on the land—Claim by devisee to money so secured— 
Wills Act, 1887 (7 Will. 4 € 1 Vict., c. 26), s. 23. 

The testatrix devised all her freehold messuages, etc., in S. to trustees on 
trust to sell and stand possessed of the proceeds for A., and she gave the residue 
of her personal estate to the trustees in trust for B. After the date of her will 
she sold the houses and conveyed them to the purchaser, and he deposited 
the conveyance and title-deeds thereof with her to secure part of the purchase- 
money. 


Held: the Wills Act, 1837, s. 23, did not apply where the thing meant to be 


i 


C 


KF 
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given was gone, and, therefore, the devise was adeemed, and the security and 
the money due on it did not pass to the trustees in trust for A., but to the 
trustees in trust for B; 


Notes. Applied: Hewson v. Carolin (1851), 17 L.T.O.S. 296. Considered : 
Fenn v. Death (1856), 2 Jur.N.S. 700. Applied: Re Clowes [1893] 1 Ch. 214. 
Considered : Re Moses, Beddington v. Beddington, [1902] 1 Ch. 100. Referred to: 
Pride v. Fooks (1858), 3 De G. & J. 252. 

As to ademption, see 39 Hatssury’s Laws (8rd Edn.) 934-937; as to meaning of 
‘‘children’’, in a will, see ibid. 1056-1057; and for cases see 44 Diaesr 717-719; 
843-845. For the Wills Act, 1837, s. 23, see 26 Haussury’s Statutes (2nd Edn.) 
1345. 


Cases referred to in argument: 

Wall v. Bright (1820), 1 Jac. & W. 494; 87 E.R. 456; 44 Digest 662, 5016a. 

Clarke v. Abbot (1741), Barn. Ch. 457; 2 Eq. Cas. Abr. 606; 27 E.R. 718, L.C.; 
85 Digest (Repl.) 4938, 1788. 

Arnald v. Arnald (1784), 1 Bro.C.C. 401. 

Lett v. Randall (1839), 10 Sim. 112. 

Radcliffe v. Buckley (1804), 10 Ves. 195; 82 E.R. 819; 44 Digest 843, 6964. 

Slade v. Fooks (1838), 9 Sim. 386; 8 L.J.Ch. 41; 2 Jur. 961; 59 E.R. 406; 44 
Digest 825, 6766. 

Lord Woodhouselee v. Dalrymple (1817), 2 Mer. 419; 85 E.R. 1000; 44 Digest 
811, 6638. 

Gill v. Shelley (1881), 2 Russ. & M. 336; 9 L.J.O.S.Ch. 68; 39 E.R. 422; 44 
Digest 815, 6676. 

Wild’s Case (1599), 6 Co. Rep. 16 b; 77 E.R. 277; sub nom. Richardson v. 
Yardley, Moore, K.B. 397; sub nom. Anon., Gouldsb. 189; 44 Digest 1015, 
8728. 

Gale v. Bennett (1768), Amb. 681; 27 E.R. 442; 44 Digest 848, 6961. 

Royle v. Hamilton (1799), 4 Ves. 487; 31 E.R. 225; 44 Digest 843, 6962. 

Reeves v. Brymer, Brymer v. Reeves (1799), 4 Ves. 692; 31 E.R. 358; 44 Digest 
848, 6963. 

Crooke v. Brookeing (1689), 2 Vern. 106; 23 E.R. 679; 44 Digest 8438, 6959. 


Bill filed by the next-of-kin of the testatrix praying for declarations and relief 
in an administration action. 

The testatrix by her will dated Mar. 24, 1838, directed that her executors and 
trustees should, at the expiration of six calendar months next after her decease, out 
of the moneys to be produced from her leasehold and personal estates thereinafter to 
them given, retain the sum of £1,300, and should stand possessed thereof upon the 
trusts thereafter declared concerning the same: and she devised all her freehold 
messuages, burgages, or dwelling-houses and hereditaments at Stockton, in the 
county of Durham (which formed the whole of her real property), unto and to the 
use of the trustees, their heirs.and assigns, in trust, as soon as conveniently might 
be after her decease, absolutely to sell, convey and dispose of the same premises; 
and to stand possessed of the money to arise therefrom, and of the rents and 
profits thereof until such sale, and of the sum of £1,300 thereinbefore directed to be 
retained by them, upon trust, as to one equal third part thereof, for such of the 
children of Ann Stonehouse widow, then deceased (the late aunt of the testatrix’s 
late husband) as should be living at the time of the decease of the testatrix, equally 
to be divided between or among them, if more than one: and, as to one other third 
part thereof, the testatrix directed that the same should be in trust for such of the 
children of Susanna Taylor (who was another aunt of her late husband), as should 
be living at the time of the testatrix’s decease, equally to be divided between or 
among them, if more than one; and, as to the remaining one-third part thereof, 
that the same should be in trust for Thomas Peacock; but, if he should die in her 
lifetime (an event which happened) the same one-third part should be in trust for 
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such of his children as should be living at the time of the testatrix’s decease, equally 
to be divided between or among them, if more than one. 

The testatrix bequeathed all her messuages, lands and hereditaments, situate in 
the township of Billingham or elsewhere and held under several leases for 21 years 
under the dean and chapter of Durham, to the trustees, in trust, as soon as con- 
veniently might be after her decease, to sell the same, and to pay, apply and dis- 
pose of the proceeds in manner and for the purposes thereinafter expressed: and, 
after bequeathing certain legacies, she gave all her ready money and money upon 
securities, plate, china, linen and household furniture, and all other her estate and 
effects whatsoever and wheresoever, to the trustees, in trust to sell and dispose of, 
get in and convert the same into money, and to stand possessed of the money to 
arise therefrom, upon trust thereout to pay her funeral and testamentary expenses, 
and all the debts which she should owe at the time of her decease, and the sum 
of £1,300 thereinbefore directed to be retained, and the several other legacies 
thereinbefore given; and she declared that the residue of the same trust moneys 
should be upon trust, as to two equal fourth parts thereof, to invest the same in the 
usual securities, and to pay the dividends, interest, etc., thereof to her nephew, the 
plaintiff James Moor, during his life; and that after his decease, the same two- 
fourth parts should be in trust for his child and children then living and thereafter 
to be born, who should attain 21. Provided that if all the children of the plaintiff 
James Moor then living and thereafter to be born, should die before any of them 
should attain the age of 21 years, then the same two fourth parts should be upon 
the same trusts as were thereinafter expressed concerning the fourth part of the 
last-mentioned residue which was thereinafter declared to be in trust for her nephew 
the plaintiff Thomas Darnell and his children. The testatrix then declared the 
same trusts, as to another fourth part of the residue, for Thomas Darnell and his 
children, as she had declared, as to the two fourth parts, for James Moor and his 
children. And she directed that, after the decease of Thomas Darnell, the income 
of the shares, of such of his children as should be under 21, in the same fourth 
part, should be applied for their maintenance. Provided that if all the children 
of Thomas Darnell then living and thereafter to be born, should die under 21, then 
the same fourth part should be upon the trusts thereinbefore declared, concerning 
the two fourth parts, for James Moor and his children. The testatrix then declared 
that the remaining fourth part of the residue should be in trust for her nephew, 
John Darnell since deceased, during his life, and that, after his decease, one 
moiety thereof should be upon the same trusts as were thereinbefore declared, 
concerning the two fourth parts, for James Moor and his children, and the other 
moiety thereof, upon the same trusts as were thereinbefore declared, concerning 
the fourth part, for Thomas Darnell and his children. And she gave, to her 
trustees, their heirs and assigns, all such real estates as, at the time of her death, 
should be vested in her by way of mortgage, in order to enable them with greater 


ease and convenience to recover, recelve and get in the monies secured by such | 


mortgages for the purposes of her will. 

In November, 1888, the testatrix agreed to sell, to Thomas Plews, the freehold 
houses and premises at Stockton mentioned in her will, in consideration of £350 
and of an annuity of £6 10s. for her life. Afterwards she consented to take a 
promissory note for the £350; and, accordingly, Plews signed and gave to her a note, 
dated Nov. 23, 1838, in the following words : 


‘‘Borrowed and received, of Mrs. Elizabeth Peacock, the sum of £350; 
which I promise to repay to her or her order on demand, with interest for the 
same after the rate of £5 for £100 for a year.”’ 


By.indentures of lease and release, dated February 14 and 15, 1889, the testatrix 
conveyed the houses and premises at Stockton to a trustee in fee, in trust, out of the 
rents, to pay the annuity to the testatrix, during her life, and, subject thereto, in 
trust for Plews, in fee. The £350 was mentioned in the release to have been paid 
by Plews to the testatrix. Upon the execution of the conveyance, the testatrix 
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required Plews to give her some further security for the £350; and, thereupon, 
Plews deposited with her the conveyance and title-deeds of the houses and premises, 
and signed a memorandum, dated Feb. 22, 1839; and, thereby, aifter reciting the 
contract for the purchase of the houses and premises and the conveyance made in 
pursuance thereof, and that, it being inconvenient for Plews to pay £350 as 
expressed in the release, the testatrix had consented to take his promissory note 
for that sum, on having the deeds relating to the houses and premises deposited 
with her: it was witnessed that Plews agreed that the deeds should remain in the 
testatrix’s custody, for better securing the £350 and interest; and Plews also agreed, 
at the request of the testatrix, her executors, etc., to convey the houses and 
premises to the testatrix in fee, by way of mortgage, for more effectually securing 
the payment, of the £350 with interest, to the testatrix, her executors, etc. The 
testatrix died on April 27, 1840. The annuity was paid up to her death, but the 
£350 remained due on the securities above mentioned. 

Susanna Taylor had no child living at the date of the will or at the testatrix’s 
death; but she had six grandchildren then living. All the other persons whose 
children were provided for by the will, had children living at the two periods above 
mentioned. Susanna Taylor was dead at the date of the will, and according to the 
defendant’s answer was therein mentioned as a person deceased, but she was not so 
mentioned in the will as set out in the brief. 

The bill was filed by James Moor and Thomas Darnell, who were the nephews 
and next-of-kin of the testatrix, raising two questions; first who was entitled to the 
one-third of the sum of £1,300 given to such of the children of Susanna Taylor as 
should be living at the testatrix’s death; and, secondly, who was entitled to the 
sum of £350 and the securities therefor. 

By the Wills Act, 1837, s. 23: 


‘“No conveyance or other act made or done subsequently to the execution 
of a will of or relating to any real or personal estate therein comprised, except 
an act by which such will shall be revoked as aforesaid, shall prevent the 
operation of the will with respect to such estate or interest in such real or 
personal estate as the testator shall have power to dispose of by will at the time 
of his death.”’ 


Faber for the plaintiffs. 

Roundell Palmer for the grandchildren of Susanna Taylor. 
Cory for the children of the plaintiffs. 

Wilson for the trustees and executors of the will. 


SHADWELL, Y.-C.—I do not find anything in this will which makes it necessary 
for me to construe the word ‘‘children,’’ as meaning any other individuals than those 
who strictly bore the character of children. It is plain that in several instances, the 
testatrix has used that word in its proper sense: and, therefore, I am not at liberty 
to put a different construction upon it in that part of the will where the children 
of Mrs. Taylor are spoken of. 

Next: with respect to the houses at Stockton. The testatrix has devised them to 
the trustees, in trust to sell the same as soon as conveniently might be after her 
decease; and has directed the trustees to stand possessed of the proceeds upon 
certain trusts for the benefit of the children of Mrs. Stonehouse and Mrs. Taylor, 
who should be living at her decease, and also for the benefit of Thomas Peacock, 
and of his children living at the same time. The testatrix sold the houses after the 
date of her will, and conveyed them to the purchaser. But the purchaser being 
unable to pay £350, part of the purchase-money, the testatrix consented to accept 
a deposit of the title-deeds of the houses, as a security for the money remaining 
unpaid. And it was said that under s. 28 of the Wills Act, 1837, the interest which 
the testatrix had in the houses, at the time of her death, by virtue of the equitable 
mortgage, and the money secured by the mortgage, pass to the trustees in trust for 
the children of Mrs. Stonehouse and Mrs. Taylor, and for Thomas Peacock and 
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his children. It is clear, however, that, according to any construction that can A 
be put upon that Act the will has been revoked as to the devise in trust to sell. 
Then the Act says that no conveyance or other act made or done, subsequently to 
the execution of a will, of or relating to any real or personal estate therein com- 
prised, except an act by which such will shall be revoked as aforesaid, shall prevent 
the operation of the will with respect to such estate or interest in such real or 
personal estate as the testator shall have power to dispose of at the time of his B 
death. So that there is an express exception of the case where the testator shall 
have revoked the will; and, on the ground of that exception, my opinion is that the 
property in question is taken out of the operation of the general enactment con- 
tained in the clause of the Act which has been relied on. That clause applies to 
cases where testators, after having devised their estates, make conveyances of them 
which are to have the same effect as fines or recoveries, or where they mortgage C 
the devised estates in fee, and afterwards take a re-conveyance of them to them- 
selves and a trustee to uses to bar dower; but the clause does not apply to cases 
like the present, where the thing meant to be given, is gone. _ 

The will in this case, though revoked by the sale, has operation on the property 
in another form, for, by the sale, the testatrix changed the nature of the property 
from realty to personalty; and the money produced by the sale passes as part of her D 
general personal estate. 

I declare that the £350 formed part of the testatrix’s personal estate at her death, 
and that the trustees of her will ought to stand possessed of that sum and of the 
securities for the same upon the trusts declared by the will, respecting the moneys 
to arise from the sale and conversion into money of her leasehold and other per- 
sonal estate and effects; that the trustees ought to stand possessed of one-third of KE 
the £1,300 in trust for the defendant J. Routledge as the personal representative 
of J. Stonehouse deceased, the only child of Ann Stonehouse living at the testatrix’s 
death, and of the other third in trust for the defendants Elizabeth Richardson and 
Ann Stansfield, the only children of Thomas Peacock living at the testatrix’s death, 
in equal moieties; and that the bequest of the other third to such of the children 
of Susanna Taylor as should be living at the testatrix’s death wholly failed, and F 
forms part of the general residue of the testatrix’s personal estate. 


Order accordingly. 
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SMITH v. DAY AND ANOTHER 


[Court or Excuequer (Lord Abinger, C.B., Alderson and Parke, BB.), June 7, 
1837] 
[Reported 2 M. & W. 684; Murp. & H. 185; 6 L.J.Ex. 219] 


Hxecutor—Liability——Debt of testator—Investment of assets in executor’s name— 
Payment of dividends to legatees—Defence to action for debt—Plene admini- 
stravit. 

Executors, after payment of all the debts of the testator of which they had 
notice, invested parts of the residue of the testator’s personal estate remaining 
C in their hands in their own names, received the dividends, and paid them to 
the legatees in satisfaction of the legacies given to them by the will. In an 
action, brought fifteen years after the testator’s death, for a specialty debt 
arising out of a bond of indemnity given by the testator to the plaintiff of 
which the executors had had no notice, 
Held: the executors could not sustain a plea of plene administravit to the 
D action. 


Distress—For rent—Future lease—Lease to take effect on termination of present 
lease—Landlord’s right to reversion and to distrain for rent. 
A lessor, being seised in fee, leased premises to A. for 61 years, and after- 
_ wards granted a lease to B. of the same premises, to commence at the 
expiration of the 61 years. 
E Held: by the lease to B., the lessor did not part with his reversion so as to 
disentitle him to the right to distrain for rent due from A. under his lease. 


Notes. Followed: Lewis v. Baker, [1905] 1 Ch. 46. Referred to: Hogan v. 
Hand (1861), 14 Moo.P.C.C. 810; Lord Llangattock v. Watney, Combe, Reid & Co., 
Ltd. (1909), 79 L.J.K.B. 238. 

F As to loss of the right to distrain through assignment of the reversion, see 12 
Haussury’s Laws (3rd Edn.) 118-122 (see especially p. 119, notes (c) and (d)); and 
for cases see 18 Dicrst (Repl.) 312 et seq. As to an executor’s liability on a devas- 
tavit, see 16 Hatspury’s Laws (8rd Edn.) 474-476; and for cases see 24 Diarst 
(Repl.) 707. 


Cases referred to in argument: 
G Chelsea Waterworks Co. v. Cowper (1795), 1 Esp. 275, N.P.; 24 Digest (Repl.) 
710, 6966. 
Hawkins v. Day (1573), Amb. 160, 803; 1 Dick. 155; 38 Mer. 555, n.; 27 E.R. 
107, L.C.; 24 Digest (Repl.) 711, 6977. 
Simmons v. Bolland (1817), 3 Mer. 547; 36 E.R. 210; 24 Digest (Repl.) 661, 
6491. 
H i Davis v. Blackwell (1832), 9 Bing. 5; 2 Moo. & 8. 7; 1 L.J.C.P. 140; 181 E.R. 
516; 24 Digest (Repl.) 797, 7871. 
Vernon v. Egmont (1827), 1 Bli.N.S. 554; 4 E.R. 979, H.L.; 24 Digest (Repl.) 
692, 6764. 
Norman v. Baldry (1834), 6 Sim. 621; 52 E.R. 726; 24 Digest (Repl.) 710, 6967. 
Pearson v. Archdeaken, 1 Alc. & N. 23. 
I Thorn v. Woollcombe (1832), 8 B. & Ad. 586; 110 E.R. 218; 81 Digest (Repl.) 
593, 7118. 
Nector and Sharp v. Gennet (1595), Cro. Eliz. 466. 
Eeles v. Lambert (1648), Sty. 73; Aleyn, 88; 2 Vern. 101, n.; 82 E.R. 540; 24 
Digest (Repl.) 709, 6962. 
Gillespie v. Alexander (1827), 3 Russ. 180; 88 E.R. 525, L.C.; 28 Digest (Repl.) 
441, 5112. 
Brookins v. Jennings (1674), Freem.K.B. 150; 1 Mod. Rep. 174; 89 E.R. 109; 
24 Digest (Repl.) 801, 7910. 
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Harman v. Harman (1686), 3 Mod. Rep. 115; 2 Show. 492; Comb. 35; 87 E.R. 
74; 23 Digest (Repl.) 850, 4176. 

Byrchall v. Bradford (1822), 6 Madd. 18, 285; 65 E.R. 1081; 28 Digest (Repl.) 
3829, 3963. : 


Action for debt on a bond of indemnity dated May 24, 1819, given by the testator, 


Sir Haylett Framlingham, to the plaintiff, Sir John Smith, to indemnify him 
against any claim which might be made for the rent of certain premises of which 
he had taken an assignmnt. 

The bond recited as follows: By an indenture of lease of Feb. 28, 1786, Sir 
Thomas Spence Wilson, since deceased, and Jane, his wife, demised to Samuel 
Noble certain premises for forty years from Christmas, 1785. By an indenture 
of lease of Dec. 10, 1809, Lady Wilson and Sir T. Maryon Wilson, her son, demised 
to Martha Noble certain other premises from September, 1808, for 61 years. By 
a sub-lease of May 20, 1816, Samuel and Martha Noble sub-demised to Sir Haylett 
Framlingham, with the consent of Lady Wilson, parts of the premises demised to 
them by the leases of 1786 and 1809. By an indenture of lease of Aug. 380, 1816, 
Lady Wilson and Sir T. M. Wilson demised and leased unto Sir Haylett Framling- 
ham, his executors, administrators, and assigns, the same portion of the premises 
as was comprised in the sub-lease of May 20, 1816, and which was part of the same 
land as was comprised in the leases of eb. 28, 1786, and Dec. 10, 1809, to hold 
the pieces of land demised by the lease of Feb. 28, 1786, from Dec. 25, 1825, when 
the term of forty years thereby created would determine, for the full term of 
forty-three years and three-quarters then next following, and to hold the lands 
comprised in the lease of Dec. 10, 1809, from Sept. 29, 1869, when the said term 
of sixty-one years thereby created would expire, for and during the full term 
of seventeen years thence next ensuing, subject, during the said term of forty- 
three years and three-quarters, to a yearly rent of £34, payable to Lady Wilson and 
her assigns during her life, and after her decease to Sir T. M. Wilson during the 
residue of the term, and also subject, during the term of seventeen years, to the 
yearly rent of £52, payable to Sir T. M. Wilson, his heirs and assigns, and to the 
performance of the covenant therein contained for payment of the yearly rent of 
£6, as the consideration for the grant of the remaining terms thereby granted, and 
all other covenants and agreements therein reserved and contained. By an 
indenture of assignment dated May 24, 1819, the date of the bond of indemnity 
sued on, and made between Sir Haylett Framlingham, of the first part, and the 
plaintiff, of the second part, the messuages and premises comprised in and 
demised by the indentures of lease of May 20, 1816, and Aug. 30, 1816, were 
assigned to and vested in the plaintiff for all the residue of the terms of years 
granted by the leases, subject to the rents, covenants, and agreements, on the 
tenants’, lessees’, or assignees’ part to be paid, observed, and performed for or in 
respect of the same premises. Upon treaty for the sale of the leasehold premises 
to the plaintiff, it was agreed that Sir Haylett Framlingham should enter into a 
written obligation, a condition of which was declared to be such that, if Sir Haylett 
Framlingham, his executors, administrators, and assigns, should at all times keep 
indemnified the plaintiff, his executors, administrators, and assigns, and his and 
their estate and effects whatsoever and wheresoever, and particularly the heredita- 
ments so assigned as aforesaid, or intended so to be, by the indenture of assignment, 
with their appurtenances, from and against the payment of the rents reserved in 
the leases of Feb. 28, 1786, and Dec. 10, 1809, and all actions, suits, costs, charges, 
damages, losses and expenses whatsoever which he or they might sustain or 
incur for or by reason or on account of the same rents, or either of them, or any 
non-payment of the same or any part or parts thereof respectively, or otherwise 
in relation thereto, then the said written obligation should be void, but otherwise 
should be and remain in full force and virtue. The declaration then showed that 
the estate and interest of the grantors of and in all the demised premises descended 
and came to Sir Thomas Maryon Wilson, who was seised thereof in fee. The 
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obligors of the bond having allowed rent in respect of the premises demised by 
the indenture of Dec. 10, 1809, to fall into arrear, Sir Thomas Maryon Wilson 
entered and distrained for the same. The plaintiff paid the sum due, and then 
brought the present action on the bond against the defendants, the executors of 
Sir Haylett Framlingham. 

The defendants pleaded (i) that they had fully administered the estate before 
the commencement of the suit, and (ii) that they had no notice of the bond till 
August, 1835, before which date they had fully administered the estate and, 
since receiving the notice, they had had no goods or chattels to administer. 

Sir Haylett Framlingham left a will dated June 2, 1815, which was proved in 
the Prerogative Court of Canterbury on July 17, 1820, by the defendants Thomas 
Starling Day and Henry Framlingham Day, the executors. The testator directed : 


“T give and bequeath unto my sisters Frances and Anne Framlingham, to be 
paid to them in equal moieties during their joint lives; and after the decease 
of either of my said sisters, I give the whole of such dividends or interest 
unto the survivor for and during her life; and after the decease of such sur- 
vivor, then I give and bequeath the principal money which shall be so laid out 
and invested in the said stocks or funds unto all or any one or more of the 
children or grandchildren of my sister Margaret Day, in such parts, shares, 
and proportions, upon such trusts, and to be payable at such times as she, 
the said Margaret Day, shall by her last will and testament in writing, or any 
writing purporting to be or being in the nature of her last will and testa- 
ment, or any codicil or codicils thereto, to be signed and published by her in 
the presence of two or more credible witnesses, direct, limit, or appoint; but 
if it shall happen that my said sister Margaret Day shall not make any such 
direction, limitation, or appointment, then I give and bequeath the said 
principal sum of money unto all the children of my said sister Margaret Day 
who shall be living at her decease, and the issue of such of her children as 
shall then happen to be dead, equally to be divided amongst them share and 
share alike; but it is my will that the issue of any deceased child or children 
shall be only entitled to the share or shares which the parent or parents of 
such issue would have received if he, she, or they had been living at the 
time of the decease of my said sister Margaret Day; and lastly, I give and 
bequeath unto my nephew James Day, a Lieutenant in the Royal Artillery, all 
the badges or marks of merit or distinction which I now possess or may here- 
after be honoured with. In witness...” 


The testator died possessed of personal property to the amount of £1,676 2s. 2d.; 
and the defendants received assets to that amount, including the produce of 
£997 10s. New 4 per cent. Annuities, formerly £950 Navy 5 per cents. They paid 
the debts and funeral and testamentary expenses of the testator, to the amount of 
£525 4s. 5d. On Noy. 80, 1820, the defendants laid out the sum of £158 15s. in 
the purchase of £150 Navy 5 per cents. in their names, in pursuance of the will 
of Sir Haylett Framlingham, for the benefit of Frances and Anne Framlingham, 
the legatees for life. On Oct. 17, 1821, they passed the accounts of the estate 
and effects of the testator at the Legacy Office, Somerset House, and paid the 
sum of £29 8s. 1ld., the legacy duty. In March, 1824, they, with the privity 
and consent of the parties interested, sold £997 10s. New 4 per cent. Annuities, 
formerly £950 Navy 5 per cent. Annuities, then standing in the name of the 
testator, which produced the sum of £1,061 5s. 2d. In March, 1824, they lent 
on mortgage in their names, at 5 per cent., to Mr. William Pearson, of Sprole, 
Norfolk, the sum of £1,000, part of the produce arising from the sale of the 
£997 10s. New 4 per cents. On June 10, 1826, they received back the sum of 
£1,000 of the said William Pearson, in discharge of his mortgage. On Aug. 22, 
1826, the defendants laid out the sum of £1,028 7s. 9d., including the said sum of 
£1,000, with the consent in writing of Frances Framlingham, Anne Framlingham, 
and Margaret Day, the legatees for life, and themselves, the defendants, James 
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Day, George Day, E. Day, William Day, William Foster, Lucas Worship, and 
S. Day, the legatees entitled to the reversion under the will, in the purchase 
of £53 Bank Long Annuities, in the names of the defendants under the trusts 
of the will for the benefit of Frances and Anne Framlingham, the legatees for life. 
From the year 1821 till the commencement of this action, the defendants received 
all the dividends and interest from time to time as they became due and payable 
on the said sum of £950 Navy 5 per cents., afterwards £997 10s. New 4 per cents., 
until the sale thereof as aforesaid; and also on the said sum of £1,000 lent on 
mortgage to the said William Pearson as aforesaid, until the same was paid off, 
and afterwards on the sum of £58 Bank Long Annuities, and also on the sum of 
£150 Navy 5 per cent. Annuities, afterwards £157 10s. New 4 per cent. Annuities, 
and now £157 10s., 34 per cent. Annuities, and they paid the same respectively 
from time to time to Frances and Anne Framlingham, the legatees for life under 
the will of the said Sir Haylett Framlingham, for their use and benefit. There 
were now standing in the Bank of England, in the names of the defendants, the 
said sum of £53 per cent. Long Annuities, and £157 10s. 34 per cent. Annuities. 

The defendants first had notice of the bond mentioned in the declaration on 
Aug. 1, 1835. 

The cause was tried before Lorp Anincer, C.B., at the Middlesex sittings after 
Michaelmas Term, 1836, when a verdict was entered for the plaintiff for 
£625 5s. damages, assessed on the breach assigned, subject to the opinion of the 
Court of Exchequer on the question whether the preceding facts established either 
of the defendants’ pleas. If they did, the verdict for the plaintiff was to be set 
aside and a verdict entered for the defendants upon both or either of the issues 
arising out of the pleas as the court might direct; if they did not, the verdict was 
to stand for the sum of £625 5s., or so much thereof as the court should direct. 


Kelly for the plaintiff. 
Sir W. Follett for the defendants. 


Cur. adv. vult. 


LORD ABINGER, C.B., delivered the following judgment of the court.—This 
was an action against the executors of Sir Haylett Framlingham on a bond which 
had been given by the testator to indemnify the plaintiff against any claim that 
might be made for the rent of some premises, of which he had taken an assign- 
ment. The pleas were, first, plene administravit before the commencement of the 
suit; and secondly, plene administravit before any notice of the existence of the 
bond. 

Upon the argument, two questions arose. The first, which was upon the face 
of the declaration, was whether there was any power of distress so as to justify 
the distress made for the rent for the recovery of which this action was brought 
against the executors. It appeared that, during the continuance of a lease from 
Sir Thomas Wilson to certain parties, he granted another to Sir Haylett Fram- 
lingham to take effect from the expiration of the first, and it was contended that 
he had granted away the reversion immediately expectant on the first lease, and, 
therefore, had not the power of making any distress for rent in arrear under it. 
This point was raised, but not very strongly pressed, and the court expressed an 
opinion in the course of the argument that there was no assignment of the reversion 
so as to prevent the power of distress, and therefore that the distress was lawful. 

The next point was upon the plea set up by the executors that they had fully 
administered. There were certain parts of the residue of the testator’s estate which 
they had invested in their own names in the funds and on a mortgage, changing 
the security once or twice, for the benefit of the residuary legatees, but which still 
remained in their charge, and the question was whether they could be considered 
as having fully administered the estate, having, without notice of the claim of 
the plaintiff, paid all the debts and some of the legacies, and apportioned the 
remainder, as they considered, in satisfaction of the claims of the legatees, on 
whose behalf they had invested it in the funds. In this state of things, two 
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questions arise—(i) whether the executors could give in evidence any payments of 
legacies under the plea of plene administravit; and (ii) whether, in this particular 
case, the money so invested remaining in their own hands, they could, as to that 
portion of the assets, sustain such a plea. ‘There is no occasion for us to pronounce 
any opinion upon the first point, the court being unanimously of opinion that the 
executors could not sustain the plea under the circumstances of this case. They 
are placed in the situation of having the complete control over the estate of the 
testator, which remained still in their hands, and which we consider not to be so 
apportioned by them in satisfaction of any legacies whatever as to bar the claim 
of a creditor on a specialty, who was entitled to satisfaction out of the testator’s 
estate. We think, therefore, that the plaintiff is entitled to judgment. 


Judgment for plaintiff. 


ATTORNEY-GENERAL v. ASPINALL AND OTHERS 


[Lorp CHANCELLOR’s Court (Lord Cottenham, L.C.), January 9, 10, November 
11, 1837] 


[Reported 2 My. & Cr. 618; 7 L.J.Ch. 51; 1 Jur. 812; 
40 E.R. 773] 


Trustee—Breach of trust—Powers of court—Special remedy provided by statute 

—Hzxercise of ordinary jurisdiction. 

The ordinary jurisdiction of the Court of Chancery over a transaction amount- 
ing to a breach of trust, by means of an information seeking to have the funds 
recalled and the appropriation of the trust money rescinded [and semble now 
by the grant of an injunction or other equitable remedy], is not ousted merely 
by special remedies provided by statute. 


Trust—Income—A pplication to trust after certain date—Protection of capital by 
court—Trustees not in esse—Proceedings against holder of trust property. 
Where the income of specified capital is, by will or deed, directed after a 

certain day or a certain event to be applied to certain trusts, whether of a 
public or private nature, the court will protect that capital in whosesoever’s 
hands it may be vested, and whatever might become of the intermediate 
interest. Where property is devoted to trusts which are to arise at a future 
time and be exercised by trustees who are not yet in esse, any intermediate 
act done by the holders of such property inconsistent with the security of the 
property or the performance of the trusts when they shall arise will be set 
aside; and if the trusts are of a public nature, the court will entertain this 
jurisdiction upon an information by the Attorney-General, notwithstanding that 
the trustees, after they have come into esse, themselves decline to interfere. 


Trustee—Breach of trust—Part of trust fund applied in breach—Remainder of 
fund sufficient to answer purposes of trust. 
A trustee cannot justify an application of part of a trust fund to purposes 
other than those specified in the trust instrument by showing that enough 
will remain of the fund to answer the purposes of the trust. 


Notes. Applied: A.-G. v.. Wilson (1887), 9 Sim. 80. Considered: A.-G. v. 
Poole Corpn. (1838), 4 My. & Cr. 17; R. v. Liverpool Corpn. (1889), 9 Ad. & El. 
435. Explained: A.-G. v. Wilson (1840), Cr. & Ph. 1. Considered: Parr v. A.-G. 
(1842), 8 Cl. & Fin. 409. Explained and Applied: Stevens v. Chown, Stevens v. 
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Clark, [1901], 1 Ch. 894. Considered: A.-G. v. De Winton, [1906] 2 Ch. 106 
Referred to: Houldsworth v. Dartmouth Corpn. (1840), 11 Ad. & El. 490; 
Gloucester Corpn. v. Wood (1844), 9 Jur. 678; Armitstead v. Durham (1848), 11 
Beav. 556; Arnold v. Gravesend Corpn. (1856), 2 K. & J. 574; A.-G. v. Avon (1863), 
33 Beav. 67; A.-G. v. Newcastle-upon-Tyne Corpn. and North Eastern Rail. Co. 
(1889), 23 Q.B.D. 492. 

As to breaches of trust, see 38 Hanssury’s Laws (8rd Edn.) 1040 et seq.; and 
for cases see 438 Dicusr 953. 


Case referred to: 


(1) Beckford v. Hood (1798), 7 Term Rep. 620; 101 E.R. 1164; 18 Digest (Repl.) 
121, 617. 


Also referred to in argument: 
Townsend’s Case (1554), Plowd. 111. 
Millar v. Taylor (1769), 4 Burr. 2803; 98 E.R. 201; 44 Digest (Repl.) 200, 131. 
Doe d. Bishop of Rochester v. Bridges (1831), 1 B. & Ad. 847; 9 L.J.O.8S.K.B. 
113; 109 E.R. 1001; 44 Digest (Repl.) 346, 1813. 
Hill v. Reardon (1826), 2 Russ. 608. 
Lloyd v. Lord Trimlestown (1881), 4 Sim. 296. 


Demurrer to a supplemental information filed against persons who were not 
parties to the original information, but derived title through the defendants to 
the original information by deeds executed subsequently to the institution of the 
sult. 

The original information, filed after the passing of the Municipal Corporation 
Act, 1885 [repealed by Municipal Corporations Act, 1882], sought to restrain the 
corporation of Liverpool, as it existed before that Act came into operation, from 
appropriating certain property of the corporation to purposes alleged to be foreign 
to the objects of the Act. The demurring defendants claimed under deeds executed 
by the corporation after the institution of the suit, and immediately before the 
provisions of the Act came into operation. Those defendants, therefore, though 
not parties to the original information, claimed under those who were such parties, 
and derived from them a title created pendente lite. 

The supplemental information commenced by stating the possession, by the 
corporation, of a large real and personal estate, and that the corporation was in- 
debted in divers sums of money, to divers persons, to a very considerable amount. 
It then stated that the corporation were patrons of certain churches in Liverpool, 
the ministers of which had theretofore received stipends or allowances, amounting 
in the whole to £5,695 per annum, that is to say: £1,080 under endowments by 
certain Acts of Parliament; £510 out of pew rents; £100 payable out of the funds 
of the corporation; £450 by rates leviable under Acts of Parliament; £1,040 
gratuitously paid out of parish rates; and £2,515 which had been gratuitously paid 
out of the funds of the corporation. Of this last-mentioned sum of £2,515, the 
sum of £1,865 had been so paid for more than seven years before June 5, 1835, and 
was, therefore, protected by s. 68 of the Act, and the remaining £650 had been 
paid for less than seven years. The information stated that the corporation were 
about to raise a sum of £105,000 upon the security of their corporation property 
and to vest the same in trustees, upon trust to pay £3,665 of the interest to the 
incumbents of the churches in the town, and that, for that purpose, they proposed 
to charge certain property not before liable to such payments. The supplemental 
information then recited certain charges contained in the original information, 
among others that the debt due by the corporation amounted to the sum of 
£792,000, that there was reason to expect that the income of the corporation 
would not be sufficient to defray the charges imposed upon it by the Act, and that 
a rate would, therefore, be necessary. 

It was further stated that the corporation had borrowed £63,440 upon mortgage 
of part of their property, under a deed of Dec. 21, 1885, and had paid that sum, 
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together with £41,560, making in all £105,500, to certain of the new defendants, 
as trustees, upon trust, out of the interest, to pay to sixteen clergymen certain 
stipends, amounting altogether to £4,000 per annum, which provision, it was 
stipulated, should be accepted by the ministers in lieu of the rates payable under 
the Acts of Parliament and of the allowances made to them for the preceding seven 
years; and the surplus income, and any portion forfeited by the ministers not 
complying with the condition, were to be paid to the treasurer of the borough fund. 
It was stated that the trustees had notice of the facts stated, and had undertaken 
to restore the fund if the appropriation could not be supported; that the members 
of the corporation, under the Municipal Corporation Act, 1835, and the treasurer, 
came into office on Dec. 26, 1835; and that the council had applied for the repay- 
ment of the money, but refused to take any further step to procure such repay- 
ment, without the direction and sanction of the court. 

The ministers were made defendants, and the information prayed that the 
appropriation might be declared to be unlawful and invalid, the £105,000 restored, 
and the income paid to the treasurer. To this information the trustees and the 
ministers demurred, generally, and the demurrer was allowed by Lorp LANGDALE, 
M.R. The Attorney-General appealed. 


The Attorney-General (Sir John Campbell), the Solicitor-General (Sir Robert 
Monsey Rolfe), Kindersley and Booth for the appellant. 
Pemberton, Wigram and Turner for the respondents. 


LORD COTTENHAM, L.C., stated the facts as set out above, and continued : 
If the property in question be subject to any public trust, and if the appropriation 
complained of be not consistent with such trust, but for purposes foreign to it, 
and if there be not, in the Municipal Corporation Act, 1835, any provision taking 
from the court its ordinary jurisdiction in such cases, then it will follow that the 
Attorney-General has, under the circumstances stated, a right to file the informa- 
tion, and to pray that the fund may be recalled, secured, and applied for the 
public, or in other words, charitable purposes, to which it is by the Act devoted. 

I will consider these three questions in their order. (i) First, then is the property 
in question, according to the statement in the information, subject to any trust? 
It is immaterial to consider what was the power of the corporation over this and 
their other property, before the passing of the Municipal Corporation Act. That 
Act passed on Sept. 9, 1835, and the new officers were to come into office on Nov. 
9 in that year, but, by an Order in Council, that time was enlarged to Dec. 26 
following. By s.1 of the Act, all laws, statutes, and usages, charters, grants, and 
letters patent inconsistent with, or contrary to the provisions of the Act, are re- 
pealed and annulled. The power of the corporation, as it existed prior to the 
passing of the Act, depended upon the law and usage then in force. So far, there- 
fore, as such law and usage authorised an exercise of such power inconsistent 
with or contrary to the provisions of the Act, it was, from the time of passing 
that Act, annulled. Section 92 directs that after the election of a treasurer, which 
was to take place on Nov. 9, though afterwards postponed by Order in Council till 
Dec. 26, all the income of all the property belonging or payable to any of the 
corporations named in schedules A and B, that is, so belonging or payable when 
the Act passed, was to be paid to the treasurer, and the fund so created, subject 
to the payment of the debts owing by the corporation at the time when the Act 
passed, or of so much as the council, that is, the new council, should think it ex- 
pedient to redeem, and to the interest of such debt, was to be applied in payment 
of the salaries of certain officers, expenses of borough eléctions, expenses of 
borough sessions and prosecutions, gaols, and corporate buildings, police, and all 
other expenses incident to carrying the Act into effect, and in case the borough 
fund should be more than sufficient for those purposes, then the surplus was to be 
applied, under the direction of the council, that is, of the new council, for the 
public benefit of the inhabitants and improvement of the borough. The reduction 
or remission of any tolls or dues charged with or Subject to the payment of any 
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debts, is then prohibited, so long as such debt remains unpaid unless a majority 
of the creditors shall consent; and in case the borough fund shall not be sufficient 
for all the purposes enumerated, a power is given to the council to raise the de- 
ficiency by a borough rate, in the nature of a country rate. It is to be observed 
upon this section that no power is given to touch the principal of any part of the 
corporate property. The income alone constitutes the borough fund. The whole 
of the income is, in the first place, subjected to the payment of the corporation 
debts, and afterwards to other purposes, all of them of a public nature, and in 
which the inhabitants at large have a direct interest, not only as entitled to par- 
ticipate in the benefit to arise from the execution of such purposes, but because 
the deficiency is to be raised upon them by a rate. 

Section 94 restrains the new council from selling, mortgaging, or alienating any 
lands, tenements, or hereditaments of the corporation, except in cases of contracts 
made before June 5, and from leasing the same, except upon certain prescribed 
terms, without the consent of the Lords of the Treasury. This clause not only 
regulated, for the future, the power of the corporation over its lands, tenements, 
and hereditaments, but invalidated any contracts inconsistent with such regula- 
tions, made after June 5. This could only be done by a distinct enactment, for, 
whatever might be the effect in equity of the provisions of the Act upon any con- 
tracts of the corporation, entered into after the Act passed and before the election 
of the new officers, nothing but a distinct enactment could affect the power exer- 
cised by the corporation prior to the passing of the Act. This and ss. 95 and 96 
are confined to lands, tenements, and hereditaments, and there does not appear 
to be any provision respecting an appropriation of other property of the corpora- 
tion made prior to the passing of the Act, except those contained in s. 97. That 
section is most important to be considered upon two grounds—first, with reference 
to the evidence which it affords of the intention of the legislature as to such 
appropriations of other property, besides lands, tenements, and hereditaments, and, 
secondly, with reference to the question raised for the defendants that the juris- 
diction of this court is ousted by reason of that clause having provided another 
remedy for the cause of complaint raised by this information. I propose at present 
to consider only the first of these points. 

As it was thought right that the new council should have a power of calling in 
question acts relative to the corporate property carried into effect before the period 
of their election, it was absolutely necessary to give them a distinct legislative 
authority for this purpose, because, in the first place, there would otherwise be no 
means of impeaching any acts of the corporation done prior to the passing of the 
Act of Parliament, however improper; and, secondly, because, the identity of the 
corporation continuing, notwithstanding the alterations effected by the Act, any 
such attempt on the part of the new council would be an attempt by the corpora- 
tion to impeach its own act. Some such provision was, therefore, absolutely neces- 


sary, and the obvious intention of that clause was to subject to revision all acts . 


of the corporation after June 5, effecting any disposition of the corporate property, 
and for that purpose (confining myself to the words which can alone be thought 
applicable to the present case) s. 97 makes it lawful for the council to call in ques- 
tion all divisions and appropriations of the moneys, goods, and valuable securities, 
or any part of the real or personal estate, of which, on or before June 5, the body 
corporate was possessed, made between June 5 and the declaration of the election, 
and for that purpose, if it should appear to the council that such division or 
appropriation was collusively made, for no consideration, or for an inadequate 
consideration, to institute the proceedings prescribed. The duty imposed upon 
the jury is to ascertain the value of the “‘premises,’’ and the ‘‘consideration”’ given 
for the appropriation thereof; and it is enacted that if the jury shall find that no 
consideration, or a consideration less than that which they shall find to be the 
value which ought to have been given had been collusively given, or contracted to 
be given, by the terms of the appropriation, the party to such appropriation was to 
have the option of restoring the premises and received back his consideration, or 
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of making up the consideration to what the jury might find ought of right to have 
been given. There is some obscurity in part of this clause. The expressions used 
in the directions as to summoning the jury, are, it was contended, to be confined to 
lands, tenements, and hereditaments. Upon that I give no opinion, but supposing 
them to apply to appropriations of the personal, as well as of the real property of 
the corporation, the intention to be inferred from the whole clause obviously is 
to secure the corporations, and, therefore, the public, from all appropriations of 
property after June 5, made collusively for less than the full value, the word 
“‘collusively’’ not being used in a bad sense, but certainly including the case of 
persons taking part of the corporation property for their own benefit with a know- 
ledge of the circumstances of the property, and of the question which would arise 
as to the right of the corporation to make such alienation. 

In my opinion, s. 92 did not require the aid of the others, and particularly of 
s. 97, but, taking them all together, I cannot doubt that a clear trust was created 
by this Act for public, and, therefore, in the legal sense of the term charitable, 
purposes, of all the property belonging to the corporation at the time of the passing 
of the Act, and that the corporation in its former state, holding, as it did, the 
corporate property until the election of the new council and treasurer, were in the 
situation of trustees for these purposes, subject to the restrictions specifically im- 
‘posed by the Act, and subject to the general obligations and duties of persons in 
whom such property is vested. That the application of the income of the property 
to the particular purposes specified in the Act was not to commence till a future 
time, namely, the election of the council and the appointment of a treasurer, can- 
not affect the question. If the income of a fund be devoted to a trust from a 
particular day not yet arrived, the party in whom such fund is vested is bound 
to hold and manage it so as to have the fund applicable to such purposes at that 
time, whatever may become of the intermediate profits. Upon the first point, there- 
fore, I am clearly of opinion that from the time when the Municipal Corporation 
Act passed, the corporate property was trust property, and, upon this point, I have 
the satisfaction of thinking that no material difference exists between my opinion 
and that of the Master of the Rolls, for in the notes of his judgment I find it stated 
that he expressed such to be his view of this part of the case. 

(ii) Assuming, therefore, that the corporation property was, on Dec. 21, 1835, 
trust property, vested for the time in the corporation as it then existed, by reason 
of the postponement of the time for the election of the council and the appoint- 
ment of a treasurer, but awaiting the arrival of that time in order to be applicable 
to the several public purposes prescribed by the Act, the second question is whether 
the transaction relative to the £105,000, as stated in the supplemental informa- 
tion, was consistent with the existence of such a trust, or conformable to the 
provisions of the Act. 

In the first place, it consisted, in part, of a mortgage of the property of the cor- 
poration, which the new council are by s. 94 prohibited from making, but, prin- 
cipally, it was an appropriation of a portion of the income of the corporate property 
for purposes, which, however laudable in themselves and beneficial to the interests 
of the inhabitants, cannot, according to the statements in the information, be said 
to be consistent with the trusts to which the property was by the Act devoted, or 
conformable to the provisions of the Act. Of the amount of the income of the 
corporate property, or of the debt due by the corporation, or of the amount of 
the several payments by the Act directed to be paid out of the income, the in- 
formation does not state anything, but the debt is stated to be large, and, by the 
Act, the whole of the income is made primarily liable to pay the interest of the 
debt, and, at the discretion of the new council, to the payment of the principal, 
and, next, in making the several other payments directed. Whether there will be 
any surplus of such income, is not stated, and that, probably, must depend upon 
the discretion to be exercised by the new council as to the payment of the prin- 
cipal of the debt out of the income of the property—a discretion which, by the 
appropriation in question, is taken away to the extent of the interest of the 


530 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


£105,000. Again, although there is no statement that there will not be any sur- 
plus income after payment of the prescribed expenses, yet there is no statement 
that there will be any such surplus, and the whole income being primarily liable 
to those payments, the inhabitants, and the Attorney-General on their behalf, may 
justly complain of a diversion of any part of the income, while those objects 
remain unprovided for. A trustee cannot justify an application of part of a trust 
fund to other purposes by suggesting that enough will remain of the fund to answer 
the purposes of the trust. 

The appropriation in question has not been defended upon the ground of its being 
an appropriation for a full consideration under s. 97. The appropriations referred 
to by that section seem to be dispositions for which an equivalent in money or 
other property was, or was pretended, to be received by the corporation, and not 
appropriations the consideration for which were services or benefits to the public. 
But, even if that were so, the services or benefits reserved by the arrangement with 
the clergy could not be supported upon this ground, as the new provisions exceed 
what they could claim without it, and, although the individual ministers give up 
the right to receive certain stipends raisable by rates, the sums so given up are 
not of equal amount to the sums secured by the arrangement, and the amount of 
rates so given up is not receivable by the corporation in lieu of the interest of the | 
£105,000 appropriated in exchange for them, nor are they, it is alleged, payable 
by the same persons who will have to pay the borough rate, in case of a deficiency 
of the borough fund. ) 

A case may certainly be supposed of the income of the corporate property being 
so large that, after providing for the payment of the interest of the debt due by the 
corporation, and so much, if any, of the principal as the council may think it 
advisable to pay, and after supplying means of defraying the expenses of all the 
other services directed by s. 92 to be provided for, a surplus would remain, 
applicable, under the provisions of that section, for the public benefit of the in- 
habitants and improvement of the borough. Under such circumstances the 
appropriation in question might be the most proper. But at whose discretion, 
and under whose direction, was this application of the surplus to be so made? 
Not of the corporation, as it existed before the election of the council and before 
each surplus could be ascertained, but of the new council and after the existence 
of a surplus should have been proved by all the prior objects having been previously 
provided for. It must also be observed, that the only payments to be made, out 
of the income of the borough fund, to the ministers of any church or chapel are, 
by s. 68, such as shall have been paid for seven years before June 5, 1885. Such 
is the limit of the trust for this purpose, declared by the Act. It cannot be con- 
sistent with such declaration of trust to appropriate for the ministers, not only 
what they had received for seven years before June 5, 1835, but also the amount 
of income which had commenced within that period. So, by s. 189, all advowsons 
and church property belonging to the corporation are directed to be sold, and the , 
proceeds invested, and the income paid to the treasurer, as part of the borough 
fund. How inconsistent with the object and spirit of that clause is the appropria- 
tion of corporate property, not in the purchase of advowsons, which might be re- 
ceived back upon the sale as directed, but in adding to the provision for the 
ministers of the churches, when the money so expended, though the value of the 
advowsons might be in some degree increased, could not, upon the sale, be in any 
considerable degree received back. Yet this was one of the grounds upon which 
the transaction was defended at the Bar. It was stated to be merely an applica- 
tion of one part of the property in augmentation of another part. Upon the second 
head, therefore, I am also of opinion that the facts stated upon the information 
constitute a case which entitles the Attorney-General, on behalf of the inhabitants, 
to demand the interference of this court, unless its jurisdiction be taken away by 
the Act of Parliament. 

(iii) Upon this third point, I am happy to find the Master of the Rolls con- 
curring in the opinion I have formed, and stating that the jurisdiction of this 
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court is not excluded by s. 97 if a proper case for relief be made. The argument 
in support of the proposition, that the jurisdiction of this court is taken away rests 
entirely upon s. 97 which, in the cases there specified, authorises and enables the 
new council to institute certain proceedings and to submit the matter in dispute 
to a jury. It is argued that this clause gives a new right and prescribes the 
remedy; that the right exists only in the remedy; and that no other course of 
proceeding but that prescribed can be resorted to. This may be true, as to trans- 
actions between June 5 and Sept. 9, the day when the Act passed, because, at that 
time, there was no trust. But, if it be true, as seems to be universally admitted, 
that from the passing of the Act, a trust existed, such trust had all its legal conse- 
quences, and the cestuis que trust were entitled to all their legal remedies. The 
argument assumes that the machinery provided by s. 97 applies to the case in 
question, and is not confined to alienations of lands, tenements, and hereditaments 
for valuable consideration, for, if it be so confined, then the whole foundation of 
the argument fails. Supposing, however, that the new council had, under this 
clause, the power of bringing the case in question before a jury, it would be indeed 
a new remedy, but the right cannot be said to consist in the remedy, inasmuch 
as the creation of the trust of itself subjected the property to all the other remedies 
applicable to trusts, and, if s. 97 had not been in the Act at all, the jurisdiction 
of the court could not have been disputed—a circumstance which proves that the 
right does not exist only in the remedy, but that the remedy, if applicable to this 
case, is afforded merely as another and additional means of enforcing the right. 

The jurisdiction of this court cannot be taken away by another jurisdiction 
having cognisance given to it of the same matter. Beckford v. Hood (1) was well 
cited in support of this proposition. It was there decided that the penalties given 
for the infringement of a copyright do not deprive the party entitled to the copy- 
right of the ordinary remedies for an infringement of his right, although the same 
Act which gave the right gave also another remedy. Besides, in this case, the 
remedy is not given to the same person; and the argument of the defendants is 
that a summary remedy given to the council is to deprive the inhabitants and the 
Attorney-General, on their behalf, of a title to assert their rights, and secure their 
interests, by information. Upon this third point, therefore, I am of opinion that 
the jurisdiction of this court attached upon the property in question the moment it 
became trust property, and that there is nothing in the Act to deprive this court 
of such its jurisdiction. 

Then it is said, assuming that the property is subject to a public trust, and that 
this court has jurisdiction, there is not, upon the face of the supplemental in- 
formation, such a case stated as makes it proper for the court to interfere. I 
have already considered this part of the case in observing upon the second point, 
but I again advert to it for the purpose of making some observations upon the 
points urged in argument in support of the proposition. It has been said that the 
corporate property became affected by a trust to some extent only; and that this 
trust was not intended, under all circumstances whatever, to prevent the old 
governing body from alienating or appropriating the property, the income of 
which, if the property was not alienated or appropriated, would have to form part 
of the borough fund; and that they were not precluded from a fair application of 
the corporate property for the benefit of the inhabitants; and that it did not appear 
that the appropriation in question was not an application of that description. 

I cannot adopt this construction of the Act, or follow this reasoning. The trusts, 
if created and declared by the Act, are distinctly specified, and, if so, it is contrary 
to the very nature of a trust that, unless specifically given, any right to defeat 
the trust should exist in the party who happens to be the depository of the trust 
property. ‘That would be the rule by which the control of his legal powers by this 
court would be regulated. What other rule or limit can be adopted? If the old 
governing body had the right of alienating or appropriating property which would 
otherwise become subject to the trust, why may they not so alienate or appropriate 
the whole of it? If they might, at their discretion, reduce the trust fund, why 
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might they not destroy it? That the new governing body could not so deal with 
the trust property is admitted. Can it then be supposed that the legislature 
intended that the old governing body, of which it evinces so much jealousy, should 
have a power which it denied to the new governing body of its own creation? In 
the hands of the new council the capital was to be unalienable and the whole in- 
come subject to certain public trusts, but until such council can be appointed, the 
capital necessarily remains in the legal possession of the old governing body. 
Could it have been intended that, during the interval, the old governing body 
should have the right to alienate the capital and thereby defeat the trusts of its 
future income? Were they not trustees, during the interval, for the trusts de- 
clared by the Act? If all the income of a specified capital be, by any will or deed, 
directed after a certain day or a certain event to be applied to certain trusts, 


whether of a public or private nature, would not this court protect that capital in - 


whosesoever’s hands it might be vested, and whatever might become of the inter- 
mediate interest? The creation of the future trust of itself restricts the exercise 
of any former power, inconsistent with the security of the fund or performance 
of the trust, unless the Act itself permits the exercise of it. 

It is said that s. 97 impliedly gives such permission, inasmuch as it assumes 
that the old governing body may sell or appropriate, for a full valuable considera- 
tion. This clause has unfortunately mixed up, in one enactment, two periods, 
the circumstances of which are essentially different, namely, the period between 
June 5 and the day of the passing of the Act—an interval during which the power 
of the old governing body was absolute, and, therefore, required an enactment to 
correct any abuse of it committed in contemplation of the Act then in progress— 
and the period between the passing of the Act and the election of the council and 
appointment of the treasurer, during which, the trust having been created, no such 
absolute power existed, but a summary remedy against any improper act was 
desirable. 

For the purpose of my present consideration, however, it is sufficient to observe 
that the transaction stated in this information, if within the remedy provided by 
that clause at all, is not one intended to be protected by it, inasmuch as it cannot 
be said, according to the facts stated, to be an appropriation for a full consideration, 
and, if that clause gave to the old governing body any power of alienation or 
appropriation after the Act passed, such power must be limited to cases in which 
the full value was received in return, in money or property, so as to leave, there- 
fore, the same amount applicable to the purposes of the trusts. To say that the 
old governing body were not precluded from a fair application of the corporate 
property for the benefit of the inhabitants, and that it did not appear that the 
appropriation in question was not an application of that description, appears to me 
to be the same proposition in other terms. If the old corporation were bound by 
the trust, they had no right to exercise that discretion, and I have before observed 
that, by the terms of the Act of Parliament, such discretion applied only to the 
surplus after all the specified trusts were provided for, and was given to the new 
council only, and that it was not, in any case, to apply to any part of the capital 
of the corporate property, but to the surplus of the annual income only, after pro- 
viding for all the specified purposes. 

Another reason why it is said that this court ought not to exercise its jurisdiction 
is drawn from the remedy, given by s. 97 to the new council against the acts of 
the old governing body, and the power given to the Crown, by an Order in Council, 
to order that such acts shall not be called in question under the provisions of the 
Municipal Corporation Act. This argument assumes that the case stated in the 
information is within s. 97, and, admitting that the jurisdiction of this court is 
not taken away by the provisions of that section, it proceeds upon the ground that 
the remedy provided by that section ought to have been resorted to. To this it 
appears to me to be a sufficient answer to say that the party who alone could exer- 
cise the power given by that section and the party filing this information are not 
the same, and that I can see no principle upon which I could deny to anyone a 
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right of suing to which he would otherwise be entitled, because another party, over 
whom he has no control, declines to prosecute a mode of proceeding open to him 
alone, and which I may think preferable. I must observe, also, that the power of 
the Crown in Council to protect acts of the old governing body from being questioned 
is confined in terms to their being called in question under the provisions of the 
Act. Not only does the section not protect them from being called in question 
in any other manner, but the words ‘‘under the provisions of this Act,’’ twice re- 
peated, lead strongly to the conclusion, that they were introduced with the design 
of guarding against any inference that any other proceedings were to be affected 
by the Order in Council. The Order in Council is not to give validity to the act 
complained of, but only to protect it from being called in question by the sum- 
mary process given by the same section. 

I quite agree with the Master of the Rolls that s. 97 does not take away the 
jurisdiction of this court, but I cannot think that the giving this summary remedy 
to another body, which refuses to exercise it, ought to induce this court to refuse 
to exercise such jurisdiction—I say to a body which refuses to exercise it, because 
such is the statement in the information which I must take for the present pur- 
pose to be true. The charge in the supplemental information is that the new 
council 


‘‘have been advised and admit that the appropriation is invalid, and that they 
are desirous that the £105,000 should be repaid by the trustees thereof, and 
that they have applied to them to repay the same, but refuse to take any 
further steps to procure the repayment thereof without the direction and sanc- 
tion of the court.’’ 


It has been said that the fair inference*from the language of this charge is that 
the town council approve of the appropriation. I cannot so understand it, nor 
do I feel at liberty, upon a demurrer, to assume that such is the case, against the 
plain language of the charge. Supposing, however, that the fact were so, and were 
so charged, I cannot think that such opinion or such conduct of the town council 
would deprive the Attorney-General of the right to file this information, according 
to the facts stated in it. If there be a clear surplus of the borough fund, con- 
stituted as by the Act it is of the income only of the corporate property, an appro- 
priation of such surplus for the purposes intended to be effected by the transaction 
in question may be the most beneficial application of it for the benefit of the in- 
habitants, and, therefore, the most proper to be adopted. But such is not the 
case stated in this information; and, beyond the power of applying such surplus, 
the town council itself has no power or discretion given to it. The approbation of 
the town council, therefore, if given, and if alleged, could not sanction the trans- 
action stated in the information. 

I have considered this case with the greatest care and attention. This, the 
amount of the property at stake, and the opinion expressed by the Master of the 
Rolls upon those parts of the case which led to his decision, though he agrees with 
me in the most important points, demanded of me. I purposely avoid giving any 
opinion upon the transaction, beyond the statement upon the supplemental in- 
formation. But upon that statement, and with reference to the provisions of the 
Municipal Corporation Act, I cannot come to the conclusion that the case is one 
in which this court ought to refuse to entertain its admitted jurisdiction. I am, 
therefore, of opinion that the demurrer ought to have been overruled. 


Judgment reversed. 
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PICKERING v. PICKERING 
[Lorp CuanceLtor’s Court (Lord Cottenham, L.C.), June 29, July 8, 5, 10, 1889] 
[Reported 4 My. & Cr. 289; 8 L.J.Ch. 886; 8 Jur. 748; 
41 E.R. 113] B 


Administration of Estates—Conversion of assets—Residuary personal estate— 

Perishable property—Gift to tenant for life with remainder over—Construc- 

tion of will—Indication of intention that tenant for life should enjoy property 

in existing state. 

Where leasehold or other perishable property is included in a gift of all the 
testator’s estate and effects to one person for life, with remainder over after ( 
his decease, the property is not to be converted into money at the testator’s 
death if the will contains indications of an intention that the tenant for life 
should enjoy the property in its existing state. 

Howe v. Lord Dartmouth (1) (1802), 7 Ves. 187, distinguished. 


Notes. Since 1925 the rule in Howe v. Earl of Dartmouth (1) has not applied to D 
leaseholds held upon trust for sale: see s. 28 (2) of the Law of Property Act, 1925 — 
(20 Hauspury’s Statutes (2nd Edn.) 478), and 16 Hatssury’s Laws (8rd Edn.), 

p. 881, para. 744. 

Beubted and Distinguished: Lichfield v. Baker (1840), 138 Beav. 447. Distin- 

guished: Smith v. Pugh (1842), 6 Jur. 701. Explained: Pickup v. Atkinson (1846), 
4 Hare, 624. Followed: Simpson v. Earles (1847), 11 Jur. 921. Distinguished : Ez 
Morgan v. Morgan (1851), 44 Beav. 72; Macdonald v. Irvine (1878), 8 Ch.D. 101. 
Considered: Stanier v. Hodgkinson (1908), 78 L.J.Ch. 179; Re Evans’ Will Trusts, 
Pickering v. Evans, [1921] 2 Ch. 809. Followed: Green v. Matthews & Co. (1980), 
46 T.L.R. 206. Considered: Re Parry, Brown v. Parry, [1946] 2 All E.R. 412. 
Referred to: Benn v. Dixon (1840), 10 Sim. 6386; Caldecott v. Caldecott (1842), — 
1 Y. & C.Ch. Cas. 812; Daniel v. Warren (1843), 2 Y. & C.Ch. Cas. 290; Hinves v. r 
Hinves (1844), 8 Hare, 609; Cafe v. Bent (1845), 5 Hare, 24; Chambers v. Chambers 
(1846), 15 Sim. 183; Hunt v. Scott (1847), 1 De G. & Sm. 219; Burton v. Mount 
(1848), 2 De G. & Sm. 383; Milne v. Parker (1848), 17 L.J.Ch. 194; Howe v. Howe 
(1849), 14 L.T.0.8. 290; Marshall v. Sladden (1849), 7 Hare, 428; Prendergast v. 
Prendergast (1850), 8 H.L.Cas. 195; Smith v. Pincombe (1852), 3 Mac. & G. 653; 
Blann v. Bell (1852), 5 De G. & Sm. 658; Craig v. Wheeler (1860), 29 L.J.Ch. 3874; G 
Thursby v. Thursby (1875), L.R. 19 Eq. 895; Mason v. Mason (1886), 2 T.L.R. 
266; Re Game, Game v. Young, [1897] 1 Ch. 881; Re Bland, Miller v. Bland, 
[1899] 2 Ch. 836; Re Van Straubenzee, Boustead v. Cooper, [1901] 2 Ch. 779; 
Re Wareham, Wareham v. Brewin, [1912] 2 Ch. 812; Re Barratt, National Pro- 
vincial Bank, Ltd. v. Barratt, [1925] All E.R.Rep. 198; Legge & Son, Ltd. v. 
Wenlock Corpn., [1936] 2 All E.R. 1867. u 

As to the administration of residuary estate, see 16 Hatspury’s Laws (8rd Edn. ) 

877-884; and for cases see 44 Dicest 197-211. 


Cases referred to: 
(1) Howe v. Earl of Dartmouth, Howe v. Aylesbury (1802), 7 Ves. 187; 32 E.R. 
56, L.C.; 44 Digest 197, 265. 
(2) Collins v. Collins (1883), 2 My. & K. 708; 89 E.R. 1118; 44 Digest 202,317. I 
(3) Alcock v. Sloper (1833), 2 My & K. 699; 39 E.R. 1111; 44 Digest 197, 265. 


Also referred to in argument: 
Livesey v. Livesey (1827), 3 Russ. 287; on appeal (18380), 3 Russ. 542; 38 E.R. 
679, L.C.; 44 Digest 1069, 9220. 
Bethune v. Kennedy (1835), 1 My. & Cr. 114; 40 E.R. 320; 44 Digest 297, 1296. 
Mills v. Mills (1885), 7 Sim. 501; 4 L.J.Ch. 266; 58 E.R. 929; 44 Digest 198, 
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A Appeal by the defendant, Edward Rowland Pickering, against a decision of Lorp 
Lanepate, M.RB., reported 2 Beav. 31, on a bill filed by the plaintiff, Lake Umfreville 
Pickering, raising questions as to the construction of the will of George Andree, of 
which the defendant was the executor. 

By the will, which was dated Dec. 4, 1800, the testator provided : 


“TI give to my dear wife Mary £100 for mourning and immediate expenses ; 
besides which, in lieu and satisfaction of and for the provision made for her 
previous to and in contemplation of our marriage, and subject to and after 
payment of my debts, and the sums of money and legacies hereinafter given, 
and such annuities and insurances as I am liable to pay, I give and bequeath 
to my said wife all the interest, rents, dividends, annual produce and profits, 
use and enjoyment of all my estate and effects whatsoever, real and personal, 
for and during the term of her natural life. I give to my said wife all my 
wearing apparel whatsoever, to be disposed of at her discretion. [The testator 
then gave bequests to his brothers and their wives, his nephew and niece, and 
other relatives, and continued:] I give to my said wife for her own absolute 
use and benefit all the rest of my household furniture, wine, coals, and other 
stores, linen and china, and fifty volumes of my books, to be selected by 
herself (folios excepted), but only the use for her life of my plate and pictures. 
...T nominate and appoint my dear friends David Pike Watts, Esq., and 
Lawrence Gilson, Esq., and my said son-in-law Edward Rowland Pickering, 
executors of this my will....And, at the decease of my said wife, I give, 
devise, and bequeath unto my said son-in-law Edward Rowland Pickering all 
the rest and residue of my estate and effects whatsoever, both real and personal; 
to hold to him, his heirs, executors, administrators, and assigns for ever, 
subject as aforesaid, and to the payment of such sum and sums of money as 
I have undertaken or shall undertake to pay after my said wife’s decease; 
but if the said Edward Rowland Pickering shall die in her lifetime, not having 
married, then I give one half part of such rest and residue of my estate and 
effects, subject to the payment of one half of such sum and sums first and last 
above alluded to, unto my nephew John Surel Andree and my niece Mary Ann 
Andree, equally to be divided between them, to hold to them or the survivor, 
if one only shall survive my wife, their, his, and her heirs, executors, adminis- 
trators, and assigns for ever.”’ 


kaj 


The testator afterwards made a codicil dated Jan. 21, 1801, in the following 
G words: 


‘Being lable to pay to John Cook, of Leigh, in the county of Essex, clerk, 
the sum of £60 a year during the term of his natural life, now I hereby expressly 
charge and make payable the same upon, by, and out of all lands, tenements, 
and hereditaments, both freehold and copyhold, which I am or shall be, or 
i which I, my heirs or assigns, shall be entitled to, situate at or near Stevenage, 
in the county of Herts; and in case of the decease of John Clendon, assured 
by me in the Amicable Assurance Office, during the lifetime of the said John 
Cook, then I give unto my executors all such sums of money as shall arise and 
be payable by and from the said society on the decease of the said John 
Clendon, to me, my executors, administrators, or assigns, upon trust thereout 
I from time to time to pay and discharge to the said John Cook, during his 
natural life, the said sum of £60 a year for his own use and benefit.”’ 


The testator died on Feb. 4, 1801, and his will was proved by the defendant alone. 
The plaintiff and the defendant were sons of the testator’s widow by a former 
husband. The testator was possessed, at the time of his death, of, inter alia, a 
leasehold house in the Strand for a term of which about forty-six years were 
unexpired. This house was sublet and produced a clear annual income of £103. 

_ He was also entitled to an annuity of £100 for the life of one George Greene, who 
was then still living. This annuity had been granted by Greene, and samibiell 
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by the covenant of William Ward, as a surety, and when the testator died, arrears 
amounting, as the plaintiff alleged, to £1,597 5s. 8d., and, as the defendant stated, 
to £1,622 5s. 8d. were due. Greene was then insolvent, and Ward had died 
intestate, and, as it was then believed, insolvent. It did not appear that the 
testator had any real estate, except an estate pur autre vie, the rents of which the 
defendant stated that the testator’s widow received so long as it lasted, viz., until 
the year 1808. The testator was entitled, pur autre vie, to the dividends of a 
sum of £700 consols, the dividends upon which his widow received until the life 
dropped in the year 1808. 

The defendant converted into money the whole of the testator’s real and personal 
estate, except the leasehold property in the Strand and the annuity and its arrears, 
and invested the produce of such conversion, after payment of debts, funeral and 
testamentary expenses, and legacies, in the public funds. The dividends resulting 
from such investment were duly paid to Mary Andree, the testator’s widow, during 
her life. From the time of the testator’s death until June 24, 1830, the widow 
received, with the defendant’s concurrence, the rents of the house in the Strand. 

In 1826, the defendant discovered that Ward, the surety for the payment of the 
annuity, had not died insolvent as had been supposed, and that there was reason 
to believe he had left assets sufficient to pay the arrears. Accordingly, in 1827, the 
defendant instituted a suit in Chancery in the names of himself and the testator’s 
widow against Ward’s representative, and, under the decree made in that suit, 
the defendant in the present cause obtained payment, on Aug. 28, 1830, of the 
sum of £4,047 5s. 8d. for arrears of the annuity up to the month of June, 1825, 
when Greene, the grantor, had died. 

After these arrears of the annuity had been recovered, the defendant represented 
to the widow that, according to an opinion of Mr. Bell, which he had taken, it 
appeared that she ought not to have received the rents of the leasehold house in 
the Strand, but that the house should have been sold immediately after the testator’s 
death, and she should have received the dividends which would from time to time 
have arisen from an investment in the funds of the produce of such sale; that, with 
respect to the annuity, the arrears due at the testator’s death ought to be considered 
as having been then invested in the funds, and she was entitled to receive 
such a sum as would have been produced by the dividends; and that a sum 
of money equal to the value of the annuity at the time of the testator’s death 
should be considered to have been then invested in the funds, and the widow was 
entitled to a sum of money equal to the dividends which would have accrued upon 
such investment, if made. A statement of account, proceeding upon these prin- 
ciples, was made out by the defendant as to the leasehold house and the annuity, 
and a memorandum at the foot of it, in the following words, was signed by the 
widow and the defendant : 


‘Oct. 7, 1880. We do hereby declare that this account is approved by us, and 
that the same, as to the moneys therein referred to, contains our agreement in 
respect thereof, and which we do hereby confirm. Mary Andree, Edward 
Rowland Pickering.”’ 


The widow at the same time gave the defendant a receipt in the following form: 


‘Received, this 7th day of October, 1880, of Edward Rowland Pickering, Esq., 
the sum of £488 10s. 6d., the balance of the account hereunto annexed, and 
in full for all my claims and demands for or on account of the several sums, 
moneys, and things therein stated, mentioned, or referred to, save and except 
only as to the rent of the house in the Strand therein mentioned, and which I 
am to receive as heretofore. Mary Andree.”’ 


At this time the widow was upwards of eighty-six years of age. She died on 
July 17, 1836, having appointed the plaintiff her executor, and he proved her will. 

The bill filed by the plaintiff in the present action alleged that the account so 
settled was settled and signed by the widow under the influence of misrepresenta- 
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tions on the part of the defendant, and it prayed a declaration that the account 
was not a valid or binding settlement of accounts between them, and that, upon 
the true construction of the will, the widow was entitled, during her life, to receive 
the whole of the rent of the leasehold house and the whole of the payments of the 
annuity which accrued due after the testator’s death. It prayed an account and 
payment of so much of the before-mentioned sum of £4,047 5s. 8d. as was received 
in respect of arrears of the annuity accrued due after the testator’s death, upon 
the principle of giving credit to the defendant for the before-mentioned sum of 
£488 10s. 6d. paid to the widow on the settlement of the account of Oct. 7, 1830, 
and an account and payment of interest upon the residue of the sum of £4,047 5s. 8d. 
from the receipt of that sum to the widow’s death. An order was also sought that, 
if it should be held that the accounts between the defendant and the widow ought 
to have been taken upon the defendant's principle, or that the plaintiff was now 
precluded from insisting to the contrary, then that the plaintiff might be at liberty 
to surcharge and falsify the account of October, 1830, by charging the defendant 
with the amount of the dividends from the month of June, 1825, to the widow’s 
death upon the sum of consols which by such account it was estimated that the 
value of the annuity at the testator’s death would have purchased, and that the 
defendant might be ordered to pay to the plaintiff the amount of such dividends 
accordingly. 

Evidence having been taken, the cause was heard before the Master of the Rolls, 
who, by his decree, declared that the account of Oct. 7, 1830, was not a binding 
and valid settlement of accounts between the widow and the defendant, and that 
it ought to be opened and set aside; that, according to the true construction of 
the will, the widow was entitled, during her life, to receive the whole of the rents 
of the leasehold house in the Strand; that she was entitled to the whole of the 
payments of the annuity of £100 which accrued due after the testator’s death; and 
that she was also entitled for her life to receive the interest of the sums received 
in respect of the arrears of that annuity which accrued due in the lifetime of the 
testator. The decree directed certain accounts to be taken upon the footing of 
this declaration. The defendant was ordered to pay the plaintiff’s costs of the suit. 
From this decree the defendant appealed. 


Sir Robert Monsey Rolfe, Tinney and Sharpe for the plaintiff. 
Wigram, Richards and Lloyd for the defendant. 


LORD COTTENHAM, L.C., referred to the facts of the case, stated that the 
evidence clearly showed that the agreement could not stand, and continued: 
That brings me to the question upon the will, and the first question upon the 
will is whether this alleged account was taken at any reasonable time after the 
death. The death happened in the year 1801, and the alleged agreement is of the 
year 1830. The son was the executor. The mother was tenant for life. The 
property, so far as it was affected by the arrangement made in 1830 is a lease- 
hold house in the Strand, and what was then supposed to be a lost property, an 
annuity payable by a party from whom nothing had been received for a great 
number of years and who was supposed to be insolvent. So far, therefore, as the 
property was producing anything, it consisted of a leasehold house of which the 
son, as executor, was legally possessed, and of which he had himself received the 
rents—or permitted his mother to receive the rents—from 1801 to 1830, and in 
1830 he conceives the idea that she, being tenant for life, ought not to have 
received the rents, but that the house should have been sold and the interest of 
the produce paid to his mother for her life. Without adverting, at present, to 
the length of time which elapsed before he made this demand, during all which 
period he permitted his mother to receive the rents, or received them himself and 
paid them to his mother, the question is upon the construction of the will. 

Very nice distinctions have been taken, and must have been taken, in determin. 
ing whether a tenant for life is to have the income of the property in the state 
in which it is at the time of the testator’s death or the income of the produce of 
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the conversion of the property. The principle upon which all the cases on the 


subject turn is clear enough, although its application is not always very easy. 
All that Howe v. Earl of Dartmouth (1) decided—and that was not the first decision 
to the same effect—is that, where the residue or bulk of the property is left en 
masse, and it is given to several persons in succession as tenants for life and 
remaindermen, it is the duty of the court to carry into effect the apparent intention 
of the testator. How is the apparent intention to be ascertained if the testator has 
given no particular directions? If, although he has given no directions at all, yet 
he has carved out parts of the property to be enjoyed in strict settlement by certain 
persons, it is evident that the property must be put in such a state as will allow 
of its being so enjoyed. That cannot be, unless it is taken out of a temporary 
fund and put into a permanent fund. But that is merely an inference from the 
mode in which the property is to be enjoyed, if no direction is given as to how 
the property is to be managed. It is equally clear that, if a person gives certain 
property specifically to one person for life with remainder over afterwards, then, 
although there is a danger that one object of his bounty will be defeated by the 
tenancy for life lasting as long as the property endures, yet there is a manifestation 
of intention which the court cannot overlook. If a testator gives leasehold property 
to one for life with remainder afterwards, he is the best judge whether the 
remainderman is to enjoy. The intention is the other way, so far as it is declared, 
and the terms of the gift, as a declaration of intention, preclude the court from 
considering that he might have meant that it should be converted. 

Those two kinds of cases are free from difficulty, but other cases of very great 
difficulty may occur in which it may be very doubtful whether the testator has left 
property specifically, but in which there are expressions which raise the question 
whether the property is not to be enjoyed specifically, for, as the Master of the 
Rolls appears to have observed in the present case, the word ‘‘specific,’’ when 
used in speaking of cases of this sort, is not to be taken as used in its strictest 
sense, but as implying a question whether, upon the whole, the testator intended 
that the property should be enjoyed in specie. Those are questions of difficulty, 
because the court has to find out what was the intention of the testator as to the 
mode of management, and as to the mode of enjoyment. 

Of all the cases which have been referred to, that one which appears to me to 
be most near the present is Collins v. Collins (2). Alcock v. Sloper (38), which 
was also cited, is not so much in point, because there the testator gave to one 
person for life and then directed that the property should be sold after his 
decease. In Collins v. Collins (2) the gift was: 


“T give to my wife Sarah Collins all and every part of my property in every 
shape, and without any reserve, and in whatever manner it is situated, for her 
natural life; and at her death the property so left to be divided in the follow- 
ing manner, one half in equal proportions to my father John Collins .. . and 
go On,” 


There is no direction there for conversion: there is a gift of property described to be 
of various qualities, which the wife is to have for her life; and after her death it 
is to be divided. Sire Joun Leacu, M.R., was of opinion that there was a sufficient 
indication of intention that she should enjoy the property in specie. It appears 
to me that that case is as near to the present case as any two cases can be to 
each other, because in that case there was nothing but expressions applicable to a 
particular enjoyment of the property. In the will now before me there are 
expressions referable to the particular descriptions of property the testator had. 
There is, after the death of the wife, a direction that it shall go over to a particular 
person, but there is that which makes it more like Collins v. Collins (2) than like 
any other case, because he directs it, in a certain event, to be divided. 

It remains, therefore, to see what expressions there are in this will which bring 
it within Collins v. Collins (2), but before I do so I will say that I entirely concur in 
Collins v. Collins (2), and that I think it would be a violation of the testator’s 
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intention in the present case not to allow the wife to enjoy the income of the 
property as it is. His words are: 


“Subject to and after payment of my debts, and the sums of money and 
legacies hereinafter given, and such annuities and insurances as I am liable to 
pay, I give and bequeath to my said wife all the interest, rents, dividends, 
annual produce and profits, use and enjoyment of all my estate and effects 
whatsoever, real and personal, for and during the term of her natural life.’’ 


He then gives her certain specific articles, and then comes a clause which has 
been the subject of observation on both sides, but which appears to me to be very 
strong in favour of the tenant for life : 


“T give to my said wife for her own absolute use and benefit all the rest of 
my household furniture, wine, coals, and other stores, linen and china, and 
fifty volumes of my books, to be selected by herself (folios excepted), but only 
the use for her life of my plate and pictures.”’ 


So that he gave her the enjoyment for life of certain property, then he gives certain 
articles in words which might have included the plate and pictures, but he excepts 
them and says he intends that they should fall under that gift in which he gives 
her the use and enjoyment of all his property. Then he says: 


‘“‘and at the decease of my said wife I give, devise, and bequeath unto my 
said son-in-law, Edward Rowland Pickering, all the rest and residue of my 
estate and effects whatsoever, both real and personal; to hold to him, his heirs, 
executors, administrators, and assigns for ever, subject as aforesaid, and to 
the payment of such sum and sums of money as I have undertaken or shall 
undertake to pay after my said wife’s decease... .”’ 


He had not given the rest and residue of his estate in those words before. He 
gives no rest and residue till after the decease of his wife. Was it rest and 
residue at his death, or was it rest and residue at his wife’s death? We must 
look at the words of the will for the purpose of ascertaining that. He gives at her 
decease, but to justify the defendant’s construction we must read the words rest 
and residue as meaning rest and residue at his own death and not his wife’s. It 
might be very different if she should live so long as this perishable property 
should last. The will continues : 


‘But if the said Edward Rowland Pickering shall die in her lifetime, not 
having married, then I give one half part of such rest and residue of my 
estate and effects, subject to the payment of one half of such sum and sums 
first and last above alluded to, unto my nephew John Surel Andree, and my 
niece Mary Ann Andree, equally to be divided between them, to hold to them 
or the survivor, if one only shall survive my wife, their, his, and her heirs, 
executors, administrators, and assigns for ever.”’ 


That brings it precisely within Collins v. Collins (2). 

Then there is a codicil [see ante p. 535] which is only important as it shows the 
nature of the property, and how unlikely it is that the testator intended that the 
property should all be immediately converted. From this codicil, we have this 
fact, namely, that there was an annuity which the testator was liable to pay. 
The case shows that there was also an annuity which he was entitled to receive, 
and ib appears he had insured a particular person’s life. He makes a specific 
appropriation of what he shall so receive. He might sell the annuity he was 
entitled to receive, but he could not get rid of the annuity he was liable to pay. 
How is the principle of Howe v. Earl of Dartmouth (1) to be carried into effect 
as to these sums? It is also a strong indication of what the testator himself meant, 
because he says, ‘‘subject to such annuities and insurances as I am liable to pay,’ 
and it is obvious that, if the property were all converted, the interest of the tenant 
for life might be entirely destroyed, because the income might not be enough to 
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pay the annuity and the insurances. It is often very difficult to carry out the 
principle of Howe v. Earl of Dartmouth (1). Here was the annuity for many years 
not paid; the tenant for life got nothing from it. It was not saleable; for the party 
liable to pay it was supposed to be insolvent. Suppose it had been foreseen that 
it would ultimately be recovered, still a sum of money payable thirty years hence 
cannot be much relied on. All that time the tenant for life gets nothing. 

I'he only way in which justice could be done would be to take the facts as they 
ultimately turned out, and see what was the value before, because that was all that 
the remainderman was entitled to, namely, the value of the property convertible 
thirty years hence. Great injustice would be done if, where there is nothing in 
the will but a tenancy for life and a remainder, it is always to be held that the 
property is to be at once converted. Taking the principle, therefore, uniformly 
adopted in acting upon Howe v. Earl of Dartmouth (1), namely, taking that as a 
case applicable to circumstances such as occurred in that case, where they are 
found to exist, and not controlling cases where a contrary intention is to be found 
in the will, and considering it quite as well settled as Howe v. Earl of Dartmouth 
(1) itself is that when you find an indication of intention that the property is to 
be enjoyed in its existing state, it shall be so enjoyed, I think that justice could not 
be done if the principle of Howe v. Earl of Dartmouth (1) were applied to the 
circumstances of this case, and I, therefore, think that the judgment of the Master 
of the Rolls is quite right. 

It is not necessary for me to enter into a consideration of what should be done 
in a case where a party has allowed the tenant for life for thirty years to enjoy 
the property in specie—where he has for thirty years acquiesced in the tenant 
for life’s enjoyment of it in specie, he himself being all the while the proper hand 
to receive the money. It is unnecessary for me to enter into that question 
because the question raised now is the same which might have been raised immedi- 
ately after the testator’s death, and arises now in the same manner. I think, 
therefore, the Master of the Rolls was right. There was, undoubtedly, some doubt 
upon the will, and if the case turned upon the construction of the will alone, I 
should think it a very fair case for appeal, but when I find it did not turn on this 
will only, but that the object of the appeal is also to establish the transaction 
between the son and his mother, I am bound to dismiss the appeal with costs. 


Appeal dismissed. 
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THORPE v. JACKSON AND OTHERS 


[Court or Excurquer (Alderson, B.), May 24, June 21, 1887] 
[Reported 2 Y. & C.Ex. 553; 160 E.R. 515] 


Debt—Recovery—Joint loan—Death of one joint debtor—Right of creditor to 
recover against deceased debtor’s estate. 

Every joint loan, whether contracted in relation to mercantile transactions 
or not, is in equity to be deemed joint and several. Where, therefore, four 
persons had opened a joint account with bankers who had advanced to them 
money on that account, 

Held: on the death of one of the joint contractors the bankers had a right 
in equity to immediate relief out of his assets without claiming any relief 
against the surviving joint contractors or showing that the latter were unable 
to pay by reason of their insolvency. 


Notes. Considered: Slater v. Wheeler (1838), 2 Jur. 887. Doubted: Jones v. 
Beach (1852), 2 De G.M. & G. 886. Considered: Other v. Iveson (1855), 3 Drew. 
Referred to: Lyth v. Ault (1852), 7 Exch. 669; Beresford v. Browning, 
Browning v. Beresford (1875), L.R. 20 Eq. 564. 

As to executor’s liability on obligations of the deceased, see 16 Hatspury’s Laws 
(8rd Edn.) 465 et seq.; and for cases see 24 Dicest (Repl.) 873. As to the nature 
and extent of equitable jurisdiction in regard to a partnership, see 14 Hatspury’s 
Laws (8rd Edn.) 499-501; and for cases see 36 Diarst (Repl.) 495 et seq. 


Cases referred to: 


(1) Devaynes v. Noble, Sleech’s Case (1816), 1 Mer. 529, 539; 85 E.R. 767, 771; 
86 Digest (Repl.) 494, 623. 

(2) Ex parte Kendall (1811), 17 Ves. 514; 84 E.R. 199; sub nom. Re Dawes, Ex 
parte Kendall, 1 Rose, 71, L.C.; 86 Digest (Repl.) 492, 601. 

(3) Gray v. Chiswell (1803), 9 Ves. 118; 32 E.R. 547, L.C.; 24 Digest (Repl.) 
855, 8507. 

(4) Cowell v. Sikes (1827), 2 Russ. 191; 88 E.R. 307, L.C.; 24 Digest (Repl.) 
874, 8722. 

(5) Simpson v. Vaughan (1789), 2 Atk. 81; 26 E.R. 415, L.C.; 7 Digest (Repl.) 
199, 338. 

(6) Wilkinson v. Henderson (1833), 1 My. & K. 582; 2 L.J.Ch. 190; 89 E.R. 
801; 86 Digest (Repl.) 495, 630. 


Also referred to argument: 


Lane v. Williams (1692), 2 Vern. 277, 292; 23 E.R. 779, 789; 86 Digest (Repl.) 
464, 349. 

Daniel v. Cross (1796), 3 Ves. 277; 80 E.R. 1009, L.C.; 36 Digest (Repl.) 493, 
615. 

Hoare v. Contencin (1779), 1 Bro.C.C. 27. 

Primrose v. Bromley (1739), 1 Atk. 89; cited 2 Ves. Sen. 102; 26 E.R. 58, L.C.; 
24 Digest (Repl.) 691, 6756. 

Bishop v. Church (1751), 2 Ves. Sen. 871; 28 E.R. 238, L.C.; 24 Digest (Repl.) 
674, 6629. 

Thomas v. Frazer (1797), 8 Ves. 899; 30 E.R. 1074, L.C.; 7 Digest (Repl.) 199, 
340. 

Burn v. Burn (1798), 3 Ves. 573; 30 E.R. 1162, L.C.; 7 Digest (Repl.) 198, 324. 

Hole v. Harrison (1673), Cas. temp. Finch, 15; 1 Cas in Ch. 246; 23 E.R. 9; 
26 Digest (Repl.) 151, 1126. 

Cockburn v. Thompson (1809), 16 Ves. 821; 83 E.R. 1005, L.C.; 24 Digest (Repl.) 
818, 8086. 

Haywood v. Ovey (1821), 6 Madd. 118; 56 E.R. 1035; 7 Digest (Repl.) 247, 859. 


Bland v. Winter (1823), 1 Sim. & St. 246; 57 E.R. 99; 7 Digest (Repl.) 247, 867. 
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Orryv, Chase (1812), 1 Wer. 729, 

Devaynes v. Noble, Baring v. Noble (1831), 2 Russ. & M. 495. 

Braithwaite v. Britain (1836), 1 Keen, 206; 48 E.R. 285; 23 Digest (Repl.) 363, 
4316. | 


Demurrer to a bill for an account. 

The bill stated that Edmund Hamer, since deceased, and the defendants James 
Lomax, Patrick Magee and William Dakin, having in May, 1834, opened a joint 
banking account with the Northern and Central Bank, that bank made various 
advances to those parties jointly and on their joint account and that by reason of 
such advances Hamer, Lomax, Magee and Dakin, on July 18, 1836, were jointly 
indebted to the bank in the sum of £3,808 11s. 1d. That Hamer made a will dated 
July 8, 1836, by which he appointed the defendants Jackson and Trotter, his 
executors, and directed that out of his real and personal estate they should pay all 
his debts and funeral and testamentary expenses. That Hamer died on July 13, 
1836, and the executors, having paid his debts and expenses, had a considerable 
surplus in their hands. That the whole of the joint debt which was due to the 
bank at the time of Hamer’s death still remained due and that since his death, 
William Dakin had become insolvent. That the bank had requested Hamer’s 
executors to pay the debt out of the estate after payment of Hamer’s separate debts; 
but that they had refused to comply on the ground inter alia, that the estate of 
Edmund Hamer was not liable to satisfy the same. The plaintiff alleged that after 
the payment of Hamer’s separate debts and of his funeral and testamentary 
expenses, the surplus of the estate was hable to pay and make good the full 
amount in which Edmund Hamer was at the time of his death indebted to the 
bank, jointly with the defendants, James Lomax, Patrick Magee, and William 
Dakin. 

The bill prayed (i) an account of what, at the time of the death of Edmund 
Hamer, was due to the bank, on the joint account; (i) that the executors, Jackson 
and Trotter, might be ordered to pay the balance out of the estate and effects of 
Edmund Hamer, after payment of his separate debts, and funeral and testamentary 
expenses; and (iii) that if the executors should not admit assets, then that the 
usual accounts might be taken of the personal estate and effects of Edward Hamer 
received by the executors, and that the same might be applied in a due course 
of administration. To this bill the executors, the defendants demurred. First for 
want of equity, and secondly, because William Dakin was not made a party to the 
suit. 


Temple and Pigott for the defendants, supported the demurrer. 
Simpkinson and Bacon for the plaintiff, supported the bill. 


ALDERSON, B.—The point which I shall reserve for my consideration is 


whether the principle on which Sleech’s Case (1) was decided is confined to’ 


mercantile transactions. If it be so, the defendants will be entitled to the judg- 
ment of the court on the first ground of demurrer. If, however, the principle that 
every joint loan is in equity to be considered joint and several be right, the 
defendants will be primarily liable, although the plaintiff does not proceed against 
the parties who are solvent. In that case all the debtors being principals, the 
right of the plaintiff to proceed immediately against the assets of one of them who 
is deceased, in preference to proceeding against the survivors, will be established, 
and the demurrer on that point must be overruled. 


Cur. adv. vult. 





June 21, 18837. ALDERSON, B.—This was a demurrer to the plaintiff's bill on 
two grounds: first, for want of equity; secondly, for want of parties. The first is 
the only material question. The bill is filed by the public officer of the Northern 
and Central Bank of England against four defendants, viz., Thomas Jackson and 
Luke Trotter, the executors of Edmund Hamer, deceased, and James Lomax 
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and Patrick Magee, two of the surviving partners of Edmund Hamer. The facts 
stated in the bill are that Hamer, Lomax and Magee, together with one William 
Dakin, who is stated since to have become wholly insolvent, opened a banking 
account jointly with the bank, paid in moneys from time to time, and received 
advances; and that at the time of Hamer’s death they were indebted to the bank 
in a considerable sum on their joint banking account. That Hamer died, leaving 
Jackson and Trotter his executors, who were possessed of assets sufficient for the 
payment of this debt after discharging all their testator’s separate debts. The bill 
prays an account against the defendants and that the executors of Hamer may 
pay the same, when ascertained, out of the assets in their hands. To this bill 
there is a demurrer for want of equity, on the ground that this debt survived at 
law, and that there is no claim in equity against the representatives of the deceased 
party. 

After looking through all the cases referred to in the argument, I have come to a 
different conclusion and think that, as to this point, the demurrer must be over- 
ruled. I take the rule to be as laid down by Lorp Epon, L.C., in Hx parte Kendall 
(2) (17 Ves. at p. 525), namely: 


‘That where a man has chosen to take the joint contract of several, though 
at law his security is wearing out as each of his debtors dies, yet it is fit that 
the creditor whose debt remains at law only against the survivors, should resort 
to the assets of a deceased debtor; and a court of equity will, under certain 
modifications, constitute that demand.”’ 


In this proposition, I find no trace of the distinction set up in the course of the 
argument, that such debt must be a mercantile debt incurred by joint traders. 
Nor can I perceive why that should be so. It is true that the question has most 
frequently arisen in such cases, but this would naturally occur, for courts of 
equity, as stated in Gray v. Chiswell (8), by Lorp Kiipon, have, in establishing the 
rule, acted on the intention of the parties and, in all mercantile transactions, such 
intention is more obvious, for such contracts by the mercantile law are joint and 
several. But in Cowell v. Sikes (4), the two joint debtors were not partners in any 
trade, and yet the decision there was that the creditor might recover against the 
deceased partner’s effects. It is said that in Sleech’s Case (1), Str WrituiAM GRANT 
has decided on the distinction now contended for. I do not apprehend this to have 
been the case. He says, indeed, that by the mercantile law a partnership contract 
was several as well as joint, and then he adds that this may probably be the reason 
why courts of equity have considered joint contracts of this sort (that is, contracts 
joint in form) as standing on a different footing from others. 

I conceive, therefore, that partnership trading debts are only one, and that the 
most frequent, case of the general rule, which is that wherever a court of equity 
sees that in a contract joint in form, the real intention of the parties is that it shall 
be joint and several, it will give effect to such intention. I think that a contract 
for a loan of money, giving to the creditor the benefit of the security of several 
persons, is of that description. Here it is a loan of money by bankers to certain 
persons, their joint customers. Is it not obviously the intention of both parties 
that the property of all shall be responsible for the money thus obtained? In 
Simpson v. Vaughan (5), Lorp Harpwicxe, on this obvious intention, corrected the 
mistake in the joint bond. Then the question arises whether this equity exists 
until after all the surviving contractors have been found incapable of paying the 
amount. I think that question concluded by Wilkinson v. Henderson (6), to the 
reason of which I fully accede. 


Demurrer for want of equity, overruled; demurrer for want of parties, allowed. 
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HARVEY v. HARVEY 


[Rotts Courr (Lord Langdale, M.R.), June 8, 1842] 
[Reported 5 Beav. 184; 49 E.R. 528] 


Will—Tenant for life and remainderman—Tenant for life to have ‘‘full and entire 
enjoyment’ of leaseholds—Power to renew leases—Duty to renew lease for 
benefit of remainderman. 

Will—** Relation’’—Widow of testator’s brother. 

A testator devised and bequeathed to his wife ‘‘the full and entire enjoyment” 
of his real and personal estate subject to the payment by her of £150 annually 
‘to such of his relations as she should deem most meriting relief.’’ By a 
codicil he declared his wish that she should have power to retain any part of the 
£150 for the renewal of leaseholds. After his death the wife paid part of the 
£150 to the widow of the testator’s brother_and surrendered a lease of which 
she was surviving cestui que vie. | 

Heid: (i) widows of relatives were not persons comprised in the description 
“‘relations’’ and the application by the testator’s wife was wrong; (ii) the wife’s 
power to apply money for the renewal of leaseholds was entirely optional; 
(111) as cestui que vie with full right to enjoy the leasehold she became entitled 
to the whole legal and beneficial interest, yet she ought not, by surrendering 
the lease, to have deprived herself of the option of renewing the lease for 
the benefit of those interested in remainder. 


Notes. As to unlimited gifts of rents and income, see 39 Hauspury’s Laws 
(8rd Edn.) 1084-1086; as to renewing leaseholds, see 34 Hauspury’s Laws (8rd 
Iidn.) 643 et seq. For cases see 44 Digest 203 et seq. 


Bill for establishment of the will, and for accounts, etc. 

By his will the testator devised and bequeathed to his wife ‘‘the full and entire 
enjoyment [of] his real and personal estate subject to the payment by [her] of the 
sum of £150 annually to such of his relations as she should deem requiring and 
most meriting relief.’’ He then devised and bequeathed the real and personal 
estate, after his wife’s death, to a class of persons to be ascertained at her death. 
By a codicil he declared his desire that his wife should be empowered to retain in 
her hands all or any part of the annual sum of £150 given by his will to his different 
relations, to create a fund to be applied for the renewals of the leaseholds. 

After the testator’s death, the widow proved his will. Subsequently, she gave 
a portion of the £150 to the widow of the testator’s brother. Further, she sur- 
rendered a lease of which she was the surviving cestui que vie. | 

The plaintiff, one of those interested in remainder to the estate, filed a bill asking 
the court to decide, inter alia, whether the widow had (i) exceeded her discretion in 
making the payment to Thomas’s widow and (ii) acted wrongly in surrendering 
the lease. 


Pemberton and W. M. James for the plaintiff. 
Turner, Baily, Kindersley, Rogers and Chandless for other parties. 


LORD LANGDALE, M.R., having decided, as a question of construction of the 
words of the will and the codicil that a gift to a class of persons existing at the 
death of the tenant for life was not void for remoteness, continued : With respect to 
the next point, I am inclined to think that the plaintiff has no right at all to 
complain. There was a sum of £150 given by the will, to be paid by the widow to 
suth of the testator’s relations ‘‘as she should deem requiring, and most meriting, 
relief.’’ She was bound to apply that sum for the benefit of relations and I think 
that the widows of relations are not persons who are comprised in that description. 
If, therefore, it were necessary for me to decide that question, I think there was an 
erroneous application. Who, then, would be the persons who are prejudiced by that 


it 
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A application? Those relations who ought to have that sum applied for them. Has 
the plaintiff an interest in that? I am very much inclined to think she has not. 
By the codicil, the widow was empowered to reserve a portion of this sum of 
£150 for the renewal of the leasehold but it was entirely optional, it seems to me, 
on her part. If she had once set apart a sum of money for that purpose, the 
plaintiff, as being one of the persons entitled in remainder, would immediately 

B have acquired an interest in it. She never did so, but made an erroneous applica- 
tion to the prejudice of other persons. I am inclined to think that the plaintiff 
is not entitled to call for an account in that respect; and if she were, I think that, 
after the length of time which she has permitted to elapse (six or eight years), it 
would be rather too much to say he should have any claim whatever. Therefore 
the plaintiff is not entitled to relief in that respect. 

CAs to the leasehold surrendered, the widow was tenant for life with a full right 
to enjoy the leasehold. The testator says, I give and devise to my wife ‘“‘the full 
and entire enjoyment.’’ As she was the cestui que vie, she became entitled to the 
whole beneficial interest, and so far, the legal and beneficial interest were conjoined 
in her. Though I cannot think it of much importance, yet I do not approve of 
such a sale; for I think she ought not to have deprived herself of the option, which 

D the testator gave her, of retaining a sum for renewing these leases. I do not think 
a person in that situation had a right to deprive herself of the means of preserving 
the estate to the trust. She had the sole right of enjoyment; the legal estate was 
vested in her, with an object pointed out to her, and giving her an option of retain- 
ing a fund, not given to her, but to the testator’s relations, for the purpose of con- 
tinuing that estate in the family. I cannot, therefore, think that her conduct was 

E right. Supposing, however, that it was set aside and that the £150 was set apart 
as a portion of the trust fund, would she not be entitled to set off the rents of that 
estate against it, although she had parted with it? I think she would, and there- 
fore no benefit can come to the plaintiff from any investigation of the matter. 

I am disposed to declare that the plaintiff, as one of the persons described in the 
will, has an interest in remainder after the death of the tenant for life. I can 
make no other decree unless the plaintiff desires an account. 


Declaration accordingly. 
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A 
DOE d. HIGGINBOTHAM v. BARTON AND ANOTHER 
[Court oF QuEEN’s Bencu (Lord Denman, C.J., Littledale, Patteson and Cole- © 
ridge, JJ.), June 7, 1839, January 13, 1840] 
[Reported 11 Ad. & El. 807; 3 Per. & Dav. 194; 9 L.J.Q.B. 57; 
4 Jur. 482; 1138 E.R. 432] b 


Mortgage—Demise by mortgagor in possession of part of land—Second mortgage 
-—Demise of rest of land by second mortgagee—Rents paid to second mort- 
gagee—Notice to tenants from prior mortgagee—Rights of tenants. 

In 1821 M. mortgaged his lands to W. and remained in possession. In 
1829 he mortgaged the same lands to the plaintiff. Between 1821 and 1829 © 
M. demised part of the lands to the first defendant. After 1829 the first 
defendant paid rent to the plaintiff who, himself, demised the rest of the land 
to B., through whom the second defendant claimed. In 1835 W. gave both 
defendants notice to pay the rent to him, which they did. Subsequently the 
plaintiff gave notice to both defendants to quit and brought an ejectment. 

Held: (i) the defendants were entitled to show, by way of defence, the DD 
prior mortgage to W., his notice to them, and their payment of rent to him; 

(ii) although the first defendant could not dispute M.’s title at the time of the 
demise, yet he might show that the plaintiff had no derivative title from M. 

and was not precluded from doing so by having paid rent to the plaintiff under 

a mistake of fact; (ili) the second defendant, by showing that at the time of 

the demise to him the plaintiff was only mortgagor in possession (the plain- 
tiff being in no better situation than M.) did not impugn the plaintiff’s right 

to confer on him a legal title to possession, and he might show that the 
plaintiff had since been treated as a trespasser by the first mortgagee, W., and 

his right determined. 


Notes. Applied: Claridge v. Mackenzie (1842), 4 Man. & G. 143. Distin- 
guished: Gouldsworth v. Knights (1843), 11 M. & W. 837. Considered: Delaney 
v. Fox, [1843-60] All E.R.Rep. 663; Serjeant v. Nash, Field & Co., [1900-3] All 
E..R.Rep. 525. Referred to: Mountney v. Collier (1853), 17 J.P. 182; Cuthbertson 
v. Irving (1859), 4 H. & N. 742; Hickman v. Machin (1859), 4 H. & N. 716; 
White v. Greenish (1861), 11 C.B.N.S. 209; Underhay v. Read (1887), 58 L.T. 
459; Nesbitt v. Mablethorpe U.D.C., [1918] 2 K.B. 1. 

As to rights and liabilities of the mortgagor as regards the mortgagee, see 27 
Hauspury’s Laws (8rd Edn.) 244-249; and as regards third parties, see ibid., 
pp. 249-259; and for cases see 35 Dicusr (Repl.) 364 et seq. 


Cases referred to: : 
(1) Doe d. Knight v. Lady Smythe (1815), 4 M. & 8. 847; 105 E.R. 862; 30 
Digest (Repl.) 3867, 70. H 
(2) Partridge v. Bere (1822), 5 B. & Ald. 604; 1 Dow. & Ry.K.B. 272; 106 E.R. 
1311; 85 Digest (Repl.) 368, 700. 
(3) Hitchman v. Walton (1838), 4 M. & W. 409; 1 Horn. & H. 874; 8 L.J.Ex. 81; 
150 E.R. 1489; 35 Digest (Repl.) 868, 702. 


Also referred to in argument: I 

Evans v. Elliot (1888), 9 Ad. & El. 842; 1 Per. & Dav. 256; 1 Will. Woll. & H. 
744; 8 L.J.Q.B. 51; 112 E.R. 1242; 35 Digest (Repl.) 386, 3832. 

Pope v. Biggs (1829), 9 B. & C. 245; 4 Man. & Ry.K.B. 198; 7 L.J.0.8.K.B. 
246; 109 E.R. 91; 85 Digest (Repl.) 389, 862. 

Whitton v. Peacock (1886), 2 Bing.N.C. 411; 1 Hodg. 876; 2 Scott, 680; 5 
L.J.C.P. 124; 182 E.R. 161; 31 Digest (Repl.) 471, 5973. 

Neave v. Moss (1828), 1 Bing. 860; 8 Moore, C.P. 389; 2 L.J.0.8.C.P. 25; 180 
E.R. 145; 80 Digest (Repl.) 3872, 147. 


Q.B.] HIGGINBOTHAM »v. BARTON (Lorp Denman, C.J.) 54:7 
A Rule Nisi obtained by the defendants for a new trial of an action of ejectment 
brought by the plaintiff, Higginbotham, against the defendants, who were tenants 

of land of which the plaintiff was mortgagee, on their refusal to pay rent to him. 
The facts appear in the judgment of the court. At the trial before ALDERSON, B., 
at Cheshire Assizes the defendants pleaded a prior mortgage, but their evidence 
was rejected and their counsel obtained the rule which now came on for argument. 


B Evans and Welsby for the plaintiff, showed cause against the rule. 
Jervis and E. V. Williams for the defendants, supported the rule. 
Cur. adv. vult. 


Jan. 18, 1840. LORD DENMAN, C.J., delivered the following judgment of the 
court.—In this case the facts were as follows. One Morton, being seised in fee 
(‘ of the premises in question, mortgaged them to one Woodhead in 1821. Morton 
remained in possession and, in 1829, he mortgaged the same premises to the plain- 
tiff. Between 1821 and 1829 Morton demised to Barton, the first defendant, the 
premises which he holds. After 1829 the plaintiff received rent from Barton and 
himself demised the rest of the premises to a Mrs. Bullock, under whom Warburton, 
the second defendant, claimed. In 1835 Woodhead gave both the defendants notice 
D to pay the rent to him and they did so. The plaintiff afterwards gave the defendants 
notice to quit and brought this ejectment. 
At the trial the facts as to the mortgage to Woodhead, the notice by him, and 
the payment of rent to him did not appear. The defendants’ counsel offered to 
. prove them, but the judge held the evidence inadmissible by reason of the rule 
that a tenant shall not dispute his landlord’s title. The defendants now contended 
Fk that this evidence does not amount to disputing that the plaintiff (assuming him 
to have been their landlord) ever had title, but, on the contrary, shows that he had 
a defeasible title which has been defeated. This, they contend, they are at liberty 
to prove. 
Supposing the facts to be as above stated, it is clear that the plaintiff never had 
any legal estate and he must rely on the rule with regard to landlord and tenant. 
FF That rule is fully established, viz., that a tenant cannot deny that the person by 
whom he was let into possession had title at that time, but he may show that such 
title is determined: Doe d. Knight v. Lady Smythe (1). With respect to the title 
of a person to whom the tenant has paid rent, but by whom he was not let into 
possession, he is not precluded by such payment of rent if he can show that it was 
paid under a mistake. 
G These defendants, therefore, stand in different situations. Warburton is pre- 
cluded from denying that the plaintiff ever had a title and must show that such title 
as he had is determined. Barton is precluded from denying that Morton had a 
title, but he is at liberty to deny that the plaintiff ever had any derivative title 
from Morton, unless the payment of rent precludes him. We do not think that he 
is so precluded because he, being tenant to Morton and having notice of a sub- 
FJ sequent mortgage by Morton to the plaintiff, had no right to question it, nor, until 
he received notice from Woodhead of the prior mortgage, had he any reason to doubt 
that the legal estate had passed to the plaintiff. He may truly be said to have 
paid the rent under a mistake, and then he may show, not that Morton had not a 
title by which he, Barton, would be estopped as against Morton himself, but that 
Morton’s title was not such a one as would enable him to pass a legal estate to the 
I plaintiff. If the evidence had been received, he would have shown that Morton 
had only the equity of redemption and that nothing more passed to the plaintiff 
from Morton. This we think he was at liberty to show, although, if there had been 
a demise in the declaration by Morton himself, it might have been otherwise. 
As to Barton, therefore, we are of opinion on this ground that there must be a new 
trial. 
As to Warburton, he is bound to admit that the plaintiff had a title when he, War- 
burton, was let into possession. In truth, the plaintiff was mortgagor in possession 
(for he can be in no better situation than Morton), and, if the notice from Woodhead 
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to the tenants to pay rent to him determined the title of the plaintiff, doubtless A 
the evidence ought to have been received. 

Suppose the plaintiff had been tenant pur autre vie, no doubt the death of the 
cestui que vie might have been shown. Suppose he had been tenant from year to 
year to Woodhead, no doubt Warburton, his under-tenant, might have shown a 
notice to quit from Woodhead to the plaintiff. Suppose he had been strictly tenant 
at will to Woodhead, no doubt Warburton might have shown the determination B 
of that will on the part of Woodhead. It is very dangerous to attempt to define 
the precise relation in which mortgagor and mortgagee stand to each other in any 
other terms than those very words, but thus much is established by Partridge v. 
Bere (2) and Hitchman v. Walton (8), that the mortgagee may treat the mortgagor 
as being rightfully in possession and himself as reversioner, so that, as long as he be 
not treated as a trespasser, his possession is not hostile to nor inconsistent with the C 
mortgagee’s right. The tenant, therefore, may be said to satisfy the rule when he 
admits that, at the time when he was let into possession, the person who so let him 
in was mortgagor in possession, not treated as a trespasser, and so had title to 
confer on him, the tenant, the legal possession; and yet may go on to show that 
subsequently he has been treated as a trespasser, whereby his (the mortgagor’s) 
title, and the tenant’s rightful possession under him, have been determined. D 

If this view be correct, then the remaining question will be whether Woodhead, 
by giving notice to the tenants to pay rent to him, has treated the mortgagor as a 
trespasser. We feel considerable doubt on this point, as it does not appear whether 
the defendants were prepared to show any communication between Woodhead and 
the plaintiff or Morton, but we think that the rule should be absolute for a new 
trial because, as all evidence was excluded, it is not possible to say that the effect of i 
it, if received, might not have been to establish the fact distinctly that Woodhead 
had treated the lessor of the plaintiff as a trespasser. 

In coming to this conclusion, we are not obliged to examine any of the recent 
decisions in respect to the rights of mortgagees and mortgagors; for it is conceded 
on all hands that, where a lease is made by the mortgagor subsequently to the 
mortgage, and the mortgagee afterwards requires the rent to be paid to him and itis F 
paid accordingly, as here, the relation of landlord and tenant may arise between 
the parties. Or, at all events, the mortgagee may be entitled to sue the tenant for 
use and occupation. Therefore, in the circumstances of this case, it is plain that 
Woodhead was entitled to the profits of the land and the defendants were right 
in paying him those profits, whether strictly called rent or not. He might have 
ejected them and afterwards let to them; and it seems absurd to require him to go G 
through the form of an ejectment in order to put them into the very position in 
which they now stand. 

Still, if the rule with respect to landlord and tenant were really infringed by 
dispensing with the form of an ejectment, we should be most unwilling to dispense 
with it. But, for the reasons above stated, we do not think that it is infringed, ~ 
and are of opinion that the rule for a new trial should be made absolute. H 


_ Rule absolute. 
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WELLS v. FOSTER 


[Courr or Excurequer (Lord Abinger, C.B., Parke, Alderson and Rolfe, BB.), 
April 29, 1841] 


[Reported 8 M. & W. 149; 10 L.J.Ex. 216; 5 Jur. 464; 
151 E.R. 987] 
Pension—Civil Servant—Assignment—Pension granted as reward for past services 

—Pensioner liable to recall to service. 

While a person in the civil service of the Crown may assign a pension given 
to him entirely as a reward for past services, whether the pension is granted 
to him for life or merely during the pleasure of others—in which case the 
assignee acquires a title to it both in equity and at law—where the pension is 
granted, not exclusively for past services, but as a consideration for some 
continuing duty or service—e.g., where the pensioner, though not for the 
time engaged on active duties, is liable to be recalled to service—it is against 
the policy of the law that it should be assignable although the amount of the 
pension has been influenced by the length of the service which the recipient 
has already performed. 


Notes. Section 19 of the Superannuation Act, 1834, was replaced by s. 11 of 
the Superannuation Act, 1859. 

Distinguished: Spooner v. Payne (1852), 1 De G.M. & G. 883. Considered: 
Willcock v. Terrell (1878), 3 Ex.D. 823; Hollinshead v. Hazleton, [1914-15] All 
E.R.Rep. 1117. Referred to: Dent v. Dent (1867), L.R. 1 P. & D. 366; Birch v. 
Birch (1883), 8 P.D. 1638; Lueas v. Harris (1886), 18 Q.B.D. 127. 

As to assignment of pensions, see 7 Haussury’s Laws (8rd Edn.) 442; as to 
choses in action not capable of assignment, see ibid., vol. 4, pp. 517, 518; and 
for cases see 8 Dicrest (Repl.) 563 et seq. For s. 11 of the Superannuation Act, 
1859, and s. 80 of the Superannuation Act, 1834, see 17 Hauspury’s SraruTes 
(2nd Edn.) pp. 823 and 817, respectively. 


Case referred to: 
(1) Flarty v. Odlum (1790), 38 Term Rep. 681; 100 E.R. 801; 8 Digest (Repl.) 
564, 163. 


Also referred to in argument: 

Lidderdale v. Duke of Montrose (1791), 4 Term Rep. 248; 100 I..R. 1000; 8 
Digest (Repl.) 564, 165. 

Priddy v. Rose (1817), 3 Mer. 86; 36 E.R. 33; 8 Digest (Repl.) 565, 171. 

Barwick v. Reade (1791), 1 Hy. Bl. 627; 126 E.R. 857; 8 Digest (Repl.) 568, 
158. 

Palmer v. Bate (1821), 2 Brod. & Bing. 673; 6 Moore, C.P. 28; 129 E.R. 1125+ 
8 Digest (Repl.) 567, 195. 

Davis v. Duke of Marlborough (1818), 1 Swan. 74; 86 E.R. 308, L.C.; 8 Digest 
(Repl.) 565, 172. 

Re Battine, Ex parte Battine (1833), 4 B. & Ad. 690; 1 Nev. & M.K.B. 579; 110 
.R. 616; 5 Digest (Repl.) 996, 8033. 

Gibson v. East India Co. (1839), 5 Bing.N.C. 262; 7 Scott, 74; 1 Arn. 498; 8 
L.J.C.P. 198; 3 Jur. 56; 182 E.R. 1105; 5 Digest (Repl.) 996, 8034. 


Rule Nisi obtained by the defendant to enter a nonsuit in an action for money 
had and received, and on an account stated. The defendant pleaded non assumpsit. 

At the trial before Lorp Asinagr, C.B., at the Middlesex sittings after Hilary 
Term, it appeared that the defendant had held a situation as clerk in the Audit 
Office for over twenty years up to 1835, when, the establishment being reduced, he 
was placed on a retired allowance of £130 a year, granted to him, not for life, 
but as an allowance for maintenance until he should be called on to serve again, 
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and with an express understanding that he was bound, whenever he should be 
called on, to re-enter the Audit Office or to take any other office under the Crown 
of equal value. In 1837, the defendant, being in execution at the suit of the 
plaintiff, executed to him an assignment of this annuity and also gave a warrant 
of attorney to secure the payment of the debt by instalments. The deed of assign- 
ment contained a covenant that the defendant had good title to assign the annuity. 
In consideration of the execution of this deed, the defendant was discharged from 
custody. After his discharge, the debt remaining unpaid, the plaintiff obtained an 
injunction to restrain the defendant from securing or assigning over any part of 
his pension. The injunction was later discharged on terms that the defendant's 
attorney should receive the pension and pay it into a banking-house, and that the 
plaintiff should be at liberty to bring any action he might be advised, for the 
amount so paid in. The present action was brought Accokha aa: 

Lorp AsinceER, C.B., directed a verdict for the plaintiff, damages £67 10s., leave 
being reserved to the defendant to move to enter a nonsuit, if the court should be of 
opinion that the defendant’s pension was not assignable in law. The defendant’s 
counsel obtained a rule nisi accordingly. 


Hoggins for the plaintiff, showed cause against the rule. 
Erle and W. J. Alexander for the defendants, supported the rule. 


LORD ABINGER, C.B.—The court is of opinion that this pension was not 
assignable. It stands on the same footing as the half-pay of an officer in the 
army. It is fit that the public servants should retain the means of a decent sub- 
sistence, without being exposed to the temptations of poverty. Besides, the 
defendant may be assigning what he has no right to receive, for his pension sub- 
sists only during pleasure, and it depends on Parliament whether it shall be 
continued or not. The rule to enter a nonsuit must be absolute. 


PARKE, B.—I concur in the opinion that this action is not maintainable, on 
the ground that, on principles of public policy, the allowance granted to the 
defendant was not assignable by him. It is not necessary in this case to determine 
whether this is an allowance to which the defendant is entitled as a matter of 
indefeasible right, or whether it is payable only during pleasure; although I have 
a strong impression that it subsists only during the joint pleasure of the Treasury 
and of Parliament, by which the fund for its payment is provided. On the other 
hand, even if it be payable only during pleasure, it appears to me that it is not, 
therefore, in point of law, the less assignable however little its value would be in 
consequence of its being liable to be withdrawn at any moment. 

Viewing the matter on the ground of public policy, we are to look not so much 
at the tenure of this pension, whether it is held for life or during pleasure, as 
whether it is, in either case, such a one as the law ought to allow to be assigned. 


The correct distinction made in the cases on this subject is that a man may always, 


assign a pension given to him entirely as a compensation for past services, whether 
granted to him for life or merely during the pleasure of others. In such a case, 
the assignee acquires a title to it both in equity and at law and may recover back 
any sums received in respect of it by the assignor after the date of the assignment. 
But where the pension is granted not exclusively for past services, but as a con- 
sideration for some continuing duty or service, although the amount of it may be 
influenced by the length of the service which the party has already performed, it is 
against the policy of the law that it should be assignable. 

Under the terms of the Superannuation Act, 18384, the party, if an inferior 
officer, is Hable at any time to be called on to serve the public again. In the 
meantime a reduced allowance is awarded to him, in consideration of his holding 
himself in readiness for that purpose. This is the case of an officer who has 
received a compensation on account of a reduction in the number of the persons 
of his class employed in the office to which he belonged; and by the terms of 
s. 19, all such persons are bound to give their services again to the public if 


G 


Ex.] WELLS v. FOSTER (Parkg, B.) 551 


A called on and, in the event of their refusal to do so, are liable to forfeit their 
pension altogether. I cannot assent to the argument that this pension cannot be 
taken away, for it appears to me to be clear from s. 30 of the Act, that this 
defendant, so far as the question of his retainer or discharge is concerned, is in 
exactly the same position as if he were in full employment or on full pay; that 
he is equally liable to be dismissed at any moment, either for positive misconduct 

B or on any ground which would render him an unfit person to remain in the service 
of the Crown. 

I think the true view of this case is, that the defendant is still to be considered 
as in the public service, although not at present actually performing any duty 
in it; and that the compensation allotted to him under this Act is by way of salary, 
the object of which is to enable him to maintain such a position in life as will 

C save him from the necessity of risking his character, by incurring those tempta- 
tions which persons reduced to poverty are necessarily exposed to, and which 
would render him an unfit person to be again employed as a servant of the Crown. 
For this purpose public policy requires that he should not be permitted to assign 
it away. 


D ALDERSON, B.—I am also of opinion that, on grounds of public policy, this 
pension is not assignable and that in this respect, it stands on the same footing 
as an officer’s half-pay. The observations of Lorp Kenyon, in Flarty v. Odlum (1), 
are very forcible and apply fully to the present case. It appears to me that the 
defendant is a supernumerary officer in the pay of the Crown, although not at 
the present moment actually employed; he may be called into active employment 
E again whenever his services are required by the Crown. I think he is within s. 30 
of the Act and is now liable to dismissal for misconduct or unfitness for service. 
ROLFE, B., requested me to state that he is of the same opinion. 


Rule absolute. 


G HODGES v. EARL OF LITCHFIELD 


[Court or Common Puras (Tindal, C.J., Park, Vaughan and Bosanquet, JJ.), 
January 27, 1835] 
{Reported 1 Bing.N.C. 492; 1 Scott, 443; 1 Hodg. 40; 
131 E.R. 1207] 


H Sale of Land—Title—Vendor’s failure to make good title—Unsuccessful action 
for specific performance—Purchaser’s right to recover expenses. 

The parties having entered into an agreement for the sale of an estate and the 
purchaser having paid a deposit, the vendor failed to make a good title and 
no contract was entered into. Subsequently, the vendor brought an action 
against the purchaser in the Court of Chancery for specific performance. The 

I purchaser now claimed as damages (i) the expenses of negotiating the pur- 
chase and having the estate surveyed; (ii) his costs as between solicitor and 
client incurred in defending the Chancery suit; (iii) the expense of making 
journeys to investigate title and search for judgments; (iv) loss of interest on 
his deposit. 

Held: the purchaser could not recover expenses incurred prior to entering 
into the contract, nor the expense of the survey of the estate, nor the expense 
of journeys before the contract in negotiating the purchase and defending the 
Chancery suit, nor the extra costs of the Chancery suit in which the vendor 
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was defeated, but he was entitled to recover the expense of travelling to A 
investigate title and of searching for judgments. 


Notes. Since the fusion of law and equity, a plaintiff can obtain all the relief to 
which he is entitled in one action: see 11 Hatspury’s Laws (8rd Edn.) 294, n. (t) 
at p. 295. 

Considered: Malden v. Fyson (1847), 11 Q.B. 292. 

As to damages as a remedy under an uncompleted contract, see 34 Hatspury’s 
Laws (8rd Edn.) 833 et seq.; and for cases see 40 Dicrest (Repl.) 288 et seq. 


Cases referred to in argument: 

Hathaway v. Barrow (1807), 1 Camp. 151, N.P.; 17 Digest (Repl.) 148,443. 

Sinclair v. Eldred (1811), 4 Taunt. 7; 128 E.R. 229; 17 Digest (Repl.) 143, 446. 

Jenkins v. Biddulph (1827), 4 Bing. 160; 12 Moore, C.P. 390; 5 L.J.0.8.C.P. C 
138; 180 E.R. 729; 17 Digest (Repl.) 148, 448. 

Sandback v. Thomas (1816), 1 Stark. 306, N.P.; 17 Digest (Repl.) 148, 446. 

Jones v. Dyke (undated), Sugden’s ‘‘Vendors and Purchasers,’’ 14th ed., p. 818; 
3 Digest (Repl.) 47, 328. 

Webber v. Nicholas (1826), Ry. & M. 419; 17 Digest (Repl.) 148, 447. 


Action of assumpsit by the plaintiff to recover from the defendant damages for 
the breach of a special contract for the sale of an estate by the defendant to the 
plaintiff. 

The declaration stated that on Nov. 7, 1828, by certain articles of agreement 
the plaintiff agreed to buy and the defendant to sell an estate for £21,500, of 
which £1,500 was paid at once and the remainder was to be paid on Mar. 25, 7 
1829. And it was declared that the defendant should make an abstract of title 
by Mar. 25 and if any objection to it were found, then notice in writing should be 
given. The abstract of title was given on Dec. 25 and the plaintiff duly gave 
notice of an objection but the defendant failed to make a good title by the date 
specified. That the plaintiff in consequence was put to great expense, amounting 
to £1,000, in the negotiating and agreeing for the purchase of the estate, and # 
having it surveyed, in investigating the title; and in his defence of a suit com- 
menced and prosecuted by the defendant against the plaintiff in the Court of 
Chancery, for compelling a specific performance of the articles of agreement, and 
in which suit the bill filed by the defendant against the plaintiff was dismissed; 
and in making various journeys and otherwise respecting the purchase. And also 
the plaintiff lost part of the gains and profits which he might and would otherwise q@ 
have made and acquired, from using the £1,500 so paid by him, and other moneys 
provided and kept. by plaintiff for the completion of the purchase. 

The defendant denied liability, and afterwards, under an order of nisi prius, a 
verdict was entered for the plaintiff subject to the opinion of the court, after an 
award should have been made by an arbitrator to ascertain and settle the amount 
which would be properly payable to the plaintiff on each head of claim as follows: Fy 
first, in negotiating and agreeing for the purchase of the estate agreed to be sold 
and having the same conveyed; secondly, in investigating the title to the estate; 
thirdly, in the defence of the suit in chancery; fourthly, in making various journeys 
and otherwise respecting the purchase; fifthly, the plaintiff’s loss in being deprived 
of the gains and profits he might have made from using the £1,500. The arbitrator 
having ascertained the amount due to the plaintiff under each head of claim, J | 
amounting in total to £489 Os. 8d., the question for the opinion of the court was 
whether the plaintiff should retain the verdict. 

Thesiger for the plaintiff. 

Serjeant Talfourd for the defendant. 


TINDAL, C.J.—The expenses preliminary to the contract [i.e., negotiating the 
purchase and conveyance] ought not to be allowed. The party incurs them for 
his own benefit at a time when it is uncertain whether there will be any contract 


ue 
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A or not. The charge for a survey must also be disallowed. It would have been 
_ prudent in the purchaser to defer the survey till he knew whether or not a title 
could be made out. 

I think the charges for a journey to investigate title and for searching for judg- 
ments may be allowed. Unless judgments are searched for at an early stage of the 
proceedings, great expense may afterwards be incurred unnecessarily, and, for the 

B same reason, the comparison of deeds with the abstract should be made early. 
We all think that the extra costs in Chancery are not a damage which is a 
necessary consequence of the breach of this contract. Hvery expense which is a 
necessary consequence of the breach of contract, ought to be allowed; but the 
filing a bill for enforcing a specific performance is one degree removed from a 
consequence of the contract, and the plaintiff must take the consequences of the 

CG suit, as in other cases. On this principle we think this claim ought not to be 
allowed. 


PARK, J.—I am of the same opinion. If the claim be allowed in this case, 
I do not see why, in all cases, a separate action should not be brought for costs 
which the officer of the court disallows on taxation. 


D VAUGHAN, J., concurred. 


BOSANQUET, J.—I think the plaintiff had his compensation in the costs allowed 
by the officer of the court. 
On the fourth head, charges for journeys made in negotiating the purchase and 
defending the chancery suit, taken before the contract, were disallowed pursuant 
F to the decision under the first head. So, also was the expense of journeys under- 
taken in the course of the chancery suit. 
The fifth head of charges was not contested, and was allowed. 


Judgment accordingly. 


a ROUX v. SALVADOR 
[Court or Excuequer CHAmBer (Lord Abinger, C.B., Littledale, Patteson and 
Williams, JJ., Parke, Bolland and Alderson, BB.), May 12, November 15, 
1836]. 
[Reported 3 Bing.N.C. 266; 2 Hodg. 209; 4 Scott, 1; 7 L.J.Ex. 828; 
182 E.R. 413] 


Insurance—Marine insurance—Total loss—Cargo damaged by peril insured 
against—Change in character and quality—Continued existence of goods in 
specie—Impossibility of goods reaching destination—Need for notice of 
abandonment. 

Insurance—Marine insurance—Partial loss—Damage to cargo—Assured still in 

I control—Retardation of arrival at destination—Sale of cargo instead of pro- 
ceeding to destination. 

The object of a policy of marine insurance on cargo is that the assured should 
obtain an indemnity for any loss he may sustain by the goods being prevented 
by the perils insured against from arriving in safety at the port of their desti- 
nation. If, by reason of those perils, the goods do not so arrive, the risk 
may in one sense be said to have terminated at the moment when the goods are 
finally separated from the vessel. Whether, on such an event, the loss js 
total or partial depends on circumstances. But the existence of the goods, or 
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a part of them, in specie is neither a conclusive, nor, in many cases, a material, A 
circumstance to that question. If the goods are of an imperishable nature, 
if the assured becomes possessed or can have the control of them, if he still 
has an opportunity of sending them to their destination, the mere retardation 
of their arrival at their original port may be of no prejudice to him beyond 
the expense of re-shipment in another vessel. In such a case the loss can be 
but a partial loss, and must be so deemed, even though the assured should, B 
for some real or supposed advantage to himself, elect to sell the goods where 
they have been landed instead of taking measures to transmit them to their 
original destination. But if the goods, once damaged by the perils insured 
against and necessarily landed before the termination of the voyage, are, by 
reason of that damage, in such a state, though the species be not utterly 
destroyed, that they cannot with safety be re-shipped into the same or any @Q 
other vessel; if it be certain that before the termination of the original voyage 
the species itself would disappear and the goods assume a new form, losing all 
their original character if, though imperishable, they are in the hands of 
strangers not under the control of the assured; if by any circumstance over 
which he has no control they can never, or within no assignable period, be 
brought to their original destination; in any of these cases the circumstance J) 
of their existing in specie at that forced termination of the risk is of no import- 
ance. ‘The loss is, in its nature, total to him who has no means of recovering 
his goods, whether his inability arises from their annihilation or from any 
insuperable obstacle. There is a total loss where, by reason of the perils 
insured against, the goods could not reach their destination, and there is no 
need for the assured to give notice of abandonment. In all the authorities it 
will be found that, to induce a decision that the loss was not total, there 
existed one or more circumstances in combination with that of the goods exist- 
ing in specie. 

Hides insured against perils of the sea were so damaged by sea-water owing 
to a leak in the vessel that, as the jury found, they could not have arrived at 
their destination in the form of hides, but as a result of fermentation and putre- FE 
faction would have inevitably been as totally destroyed as if they had been 
cast into the sea or consumed by fire. 

Held: the assured was entitled to recover as for a total loss without giving 
any notice of abandonment to the insurer. 


Insurance—Marine insurance—Constructive total loss—Partial loss of ship or 
cargo—Expense of taking to destination unreasonable—Right of assured to G 
treat as total loss—Abandonment to insurer of subject-matter of insurance. 

Per Lorp Asrincer, C.B.: There may be some peril which renders the ship 
unnavigable without any reasonable hope of repair, or by which the [cargo] 
is partly lost or so damaged that it is not worth the expense of bringing it, or 
what remains of it, to its destination. In [such a case], if a prudent man not 
insured would decline any further expense in prosecuting an adventure the H 
termination of which will never be successfully accomplished, a party insured - 
may, for his own benefit as well as that of the underwriter, treat the case as 
one of total loss and demand the full sum insured. If he elects to do this, 
as the thing insured, or a portion of it, still exists and is vested in him, the 
very principle of the indemnity [given by the insurer to the assured] requires 
that he should make a cession of all his right to the recovery of it, and that, I 
too, within a reasonable time after he receives the intelligence of the accident, 
so that the underwriter may be entitled to all the benefit of what may still be 
of some value, and that he may, if he pleases, take measures at his own cost 
for realising or increasing that value. 

See post pp. 562, 563. 


Notes. Actual total loss is now defined by s. 57 (1) of the Marine Insurance 
Act, 1906, which reproduces the effect of the judgment in the present case, and 
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s. 57 (2) provides that in the case of an actual total loss no notice of abandonment 
need be given: Constructive total loss is dealt with in s. 60. The statute is to be 
found at 13 Hautspury’s Statutes (2nd Edn.) 14. 

Considered: Farnworth v. Hyde (1865), 18 C.B.N.S. 835; Saunders v. Baring 
(1876), 84 L.T. 419. Referred to: Fleming v. Smith (1848), 1 H.L.Cas. 513; 
Knight v. Faith (1850), 15 Q.B. 649; Navone v. Haddon (1850), 9 C.B. 30; Rosetto 
v. Gurney (1851), 11 C.B. 176; Tronson v. Dent (1853), 8 Moo.P.C.C. 419; 
Martin v. Granger (1868), 11 W.R. 758; Stringer v. English and Scottish Marine 
Insurance Co. (1870), 10 B. & S. 770; Browning v. Provincial Insurance of Canada 
(1873), 28 L.T. 853; Rankin v. Potter (1878), L.R. 6 H.L. 83; Kaltenbach v. 
Mackenzie (1878), 3 C.P.D. 467; Cossman v. West, Cossman v. British America 
Assurance Co., [1886-90] All E.R.Rep. 957; The Alsace Lorraine, [1893] P. 209; 
Thames and Mersey Marine Insurance Co. v. Pitts, Son, and King, [1893] 1 Q.B. 
476; Francis v. Boulton (1895), 65 L.J.Q.B. 158; Asfar v. Blundell, [1896] 1 Q.B. 
123; Sanday v. British and Foreign Marine Insurance Co., [1915] 2 K.B. 781; 
Moore v. Evans, [1918] A.C. 185; Cohen v. Standard Marine Insurance Co. (1925), 
380 Com. Cas 1389; Norwich Union Fire Insurance Society, Ltd. v. William H. Price, 
Ltd., [1934] All E.R.Rep. 852; Rickards v. Forestal, Land, Timber and Railways 
Co., Robertson v. Middows, Ltd., Kahn v. W. W. Howard Bros. & Co., [1941] 
8 All E.R. 62. 

As to actual and constructive total loss, see 22 Hauspury’s Laws (8rd Edn.) 
142 et seq.; and for cases see 29 Diarst (Repl.) 296 et seq. 


Cases referred to: 

(1) Hunt v. Royal Exchange Assurance (1816), 5 M. & S. 47; 105 E.R. 968; 
29 Digest (Repl.) 331, 2514. 

(2) Anderson v. Wallis (1813), 2 M. & S. 240; 3 Camp. 440; 105 E.R. 372; 29 
Digest (Repl.) 821, 2435. 

(3) Glennie v. London Assurance Co. (1814), 2 M. & S. 871; 105 E.R. 420; 29 
Digest (Repl.) 820, 2428. 

(4) Thompson v. Royal Exchange Assurance Co. (1812), 16 East, 214; 104 E.R. 
1070; 29 Digest (Repl.) 321, 2429. 

(5) Anderson v. Royal Exchange Assurance Co. (1805), 7 East, 38; 8 Smith, 
K.B. 48; 103 E.R. 16; 29 Digest (Repl.) 880, 2511. 

(6) Goss v. Withers (1758), 2 Burr. 683; 2 Keny. 825; 97 E.R. 511; 29 Digest 
(Repl.) 817, 2404. 

(7) Hamilton v. Mendes (1761), 2 Burr. 1198; 1 Wm. Bl. 276; 97 E.R. 787; 
29 Digest (Repl.) 317, 2405. 

(8) Mellish v. Andrews (1812), 15 Hast, 18, 104 E.R. 749; 29 Digest (Repl.) 328, 
2490. 

(9) Mullett v. Shedden (1811), 138 East, 304; 104 E.R. 887; 29 Digest (Repl.) 
297, 2256. 

(10) Green v. Royal Exchange Assurance Co. (1815), 6 Taunt. 68; 1 Marsh. 447; 
128 E.R. 958; 29 Digest (Repl.) 828, 2483. 

(11) Idle v. Royal Exchange Assurance bo: (1819), 8 Taunt. 755; 8 Moore, C.P. 
115; 129 E.R. 577; on appeal, 3 Brod. & Bing. 151, n.; 29 Digest (Repl.) 
826, 2467. 

(12) Robern v. Clarke (1824), 1 Bing. 445; 8 Moore, C.P. 622; 2 L.J.0.8.C.P. 

71; 180 E.R. 179; 29 Digest (Repl.) 305, 2308. 

(13) Prairies v. Anderton (1824), 2 B. & C. 691; 1 C. & P. 218; 4 Dow: & 
Ry.K.B. 203; Ry. & M. 60; 2 L.J.0.S.K.B. 141; 107 E.R. 540; 29 Digest 
(Repl.) 296, 2232. 

(14) snetonen Edie (1787), 1 Term Rep. 608; 99 E.R. 1278; 29 Digest (Repl.) 


Cases referred to in argument: 


(15) Burnett v. Kensington (1797), 7 Term Rep. 210; 101 E.R. 937; 29 Digest 
(Repl.) 282, 2118. 
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(16) Hoffman v. Marshall (1885), 2 Bing.N.C. 888; 2 Scott, 559; 5 L.J.C.P. 70; 
132 E.R. 150; sub nom. Hofman v. Marshall, 1 Hodg. 880; 29 Digest 
(Repl.) 288, 2121. | 

(17) Allwood v. Henckell (1795), Park on Marine Insurance, 8th Edn., p. 899; 
29 Digest (Repl.) 331, 2518. 

(18) Hodgson v. Blackiston (1798), Park on Marine Insurance, 8th Edn., p. 400, 
n.; 29 Digest (Repl.) 329, 2498. 


Also referred to in argument: 

Read v. Bonham (1821), 8 Brod. & Bing. 147; 6 Moore, C.P. 897; 129 E.R. 1238; 
29 Digest (Repl.) 305, 2305. 

Parry v. Aberdein (1829), 9 B. & C. 411; Dan. & LI. 228; 4 Man. & Ry.K.B. 3438; 
7 L.J.0.8.K.B. 260; 109 E.R. 153; 29 Digest (Repl.) 311, 2343. 

Doyle v. Dallas (1831), 1 Mood. & R. 48, N.P.; 29 Digest (Repl.) 306, 2313. 

Cologan v. London Assurance Co. (1816), 5 M. & S. 447; 105 E.R. 1114; 29 
Digest (Repl.) 297, 2248. 

Dyson v. Rowcroft (1803), 8 Bos. & P. 474; 127 E.R. 257; 29 Digest (Repl.) 297, 
2253. 

Manning v. Newnham (1782), 8 Doug.K.B. 180; 2 Camp. 624, n.; 99 E.R. 575; 
29 Digest (Repl.) 317, 2396. 

M‘Andrews v. Vaughan (1793), 1 Park on Marine Insurance, 8th Edn., p. 252; 29 
Digest (Repl.) 298, 2258. 

Gardner v. Salvador (1831), 1 Mood. & R. 116, N.P.; 29 Digest (Repl.) 296, 2237. 


Appeal by the plaintiff from a decision of the Court of Common Pleas in an 
action on a policy of insurance on cargo in the ship Rowxalane for carriage from 
Valparaiso to Bordeaux. 

The policy on which the action was brought was effected on goods per the 
General Lafayette, and other ship or ships, at and from, among other ports or 
places in the Pacific Ocean, Valparaiso, to any port or ports in France and the 
United Kingdom of Great Britain, with leave to touch and trade at any place in 
America or anywhere else, to effect all transhipments, and including the risk of 
eraft to and from the vessel or vessels. The usual perils were insured against, 
and the policy, which was for £700, had the following memorandum subscribed : 


‘‘N.B. Corn, fish, salt, fruit, flour, and seed are warranted free from average, 
unless general, or the ship be stranded. Sugar, tobacco, hemp, flax, hides, 
and skins are warranted free from average under 5 per cent.; and all other 
goods, also the ship and freight are warranted free from average under 3 per 
cent., unless general, or the ship be stranded.”’ 


The policy was declared to be on goods, specie, or bullion, as interest might 
appear, to pay average on each species of goods by following landing numbers of 


the value of £100 each, as if separately insured. Cocoa and hides, free of particular | 


average, unless the ship were stranded: in case of average on the hides, the 
assurers were to pay the expense of washing and drying in full. 

Under this policy the plaintiff, on May 6, 1831, caused to be shipped on board 
the ship Rozxalane, at Valparaiso, for Benen in France, 1,000 salted hides, 
of the value of £1,117, his property, which hides were intended to be insured by 
the policy and were duly declared thereupon and a bill of lading duly signed by the 
captain in the ordinary form. On May 18, 1831, the ship being seaworthy, with 
the said 1,000 hides, and other hides on board her, set sail from Valparaiso on 
her voyage to Bordeaux. On June 5, 1831, she encountered bad weather and 
sprung a leak, and it thereby became necessary, for the safety of the ship and 
cargo, that the ship should put into a port for repair. Accordingly, she put into 
Rio de Janeiro, being the nearest port, for repair. On July 7, 1831, the whole of 
her cargo was there landed, and it was then found that the hides were damaged 
by the perils insured against, they having been wetted by the sea-water which had 
entered the vessel through the leak and also damaged by the effect of the dampness 
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produced in the hold by the leak. In consequence a partial fermentation ensued, 
the progress of which could not be stopped by any means practicable in Rio de 
Janeiro, and, in consequence of the progressive putrefaction of the hides, it was 
impossible to carry them, or any part thereof, in a saleable state to the termination 
of the voyage for which they were insured. If it had been attempted to take them 
to Bordeaux, they would, by reason of such progressive putrefaction, have altogether 
lost the character of hides before they arrived there. On Aug. 27, 1881, at Rio de 
Janeiro, the insured hides, according to the ordinances of the French consul-general 
there, were sold by public auction for the gross sum of £278, they being bought by 
the purchasers for the purpose of being tanned, and they were tanned accordingly. 
The Rozalane being repaired and the leak stopped which was in her bottom, she, on 
Oct. 8, 1831, sailed from Rio de Janeiro without hides, but with such part of her 
cargo re-loaded on board as had not been sold, and in the course of her voyage from 
Rio de Janeiro to Bordeaux, she was stranded at the entrance of the River 
Garonne on Dec. 29, 1831. The earliest intelligence of the damage and of the sale 
of the hides, was received by Messrs. Devaux and Co., the agents for the plaintiff, 
by a letter from Bordeaux. 

In an action by the plaintiff on the policy against the defendant who had sub- 
scribed the policy for £200, the Court of Common Pleas held that, as, in the cir- 
cumstances of the case, notice of abandonment was an act of no difficulty to the 
assured, and of great service to the underwriter, as it was well calculated to prevent 
fraud, and as it was consistent with the general understanding which has prevailed 
in practice, and was sanctioned by the authority of decided cases, it was a necessary 
preliminary to the plaintiff’s right to sue for a total loss in the present case. For 
want of such notice of abandonment, the court gave judgment for the defendant. 
The plaintiff appealed. 


Maule for the plaintiff.—First, there has been such a stranding of the ship as to 
entitle the plaintiff to claim and recover an average loss. The condition in the 
policy must be taken strictly, and the insurer having consented to abide by it 
without qualification, it is immaterial whether the stranding was connected with 
the loss or not. Thus in Burnett v. Kensington (15), upon a similar condition, the 
ship having been stranded in the course of the voyage, the underwriters were held 
liable for an average loss arising from the perils of the seas, though no part of the 
loss arose from the act of stranding; and so strictly has such a condition been 
construed, that a loss occasioned by the stranding of a lighter in conveying goods 
from the ship has been held not to be a stranding of the ship within the meaning 
of the condition: Hoffman v. Marshall (16). Secondly, there was a total loss of 
such a nature, as whether actually, or only constructively total, to render un- 
necessary a notice of abandonment. Such notice was unnecessary, because, not- 
withstanding a portion of the goods remained in an altered shape, upon the sale 
of them the adventure was at an end. The court below, in deciding that notice of 
abandonment was necessary, relied mainly on Mitchell v. Edie (14), Allwood v. 
Henckell (17), and Hodgson v. Blackiston (18). In the first two of these cases 
the sale was not rendered necessary by perils insured against; and in neither of 
them was the state of circumstances before the sale, such as to make the prosecu- 
tion of the adventure impossible, and to amount to a total loss, independently of 
the assured choosing to treat it as such; consequently, if there had been no sale, 
a notice of abandonment would clearly have been necessary. In the third of those 
cases it is not stated what was the nature of the loss; the report only states that 
notice of abandonment was held necessary, though the ship and cargo had been 
sold and converted into money, when the notice of the loss was received. It, 
therefore, only amounts to an authority that the sale of the ship and cargo does 
not of itself render unnecessary a notice of abandonment; a proposition which is 
not denied by the plaintiff in this cause. The three cases are all of them consistent 
with the proposition contended for by the plaintiff—that where a loss is of itself 
total, independently of the election of the assured, that is, where the subject of the 
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insurance is placed by the peril insured against in a situation which renders the 
prosecution of the adventure impossible, notice of abandonment is not necessary. 

Sir John Campbell for the defendant.—(i) There was no stranding for which the 
underwriter is liable. The stranding intended by the parties must be a stranding 
in the course of the adventure. A stranding before or after the adventure is 
wholly unconnected with it, and not within the meaning of the policy. Some 
limitation must be put on the time with respect to which the underwriters’ liability 
is to attach; and as the liability in respect of the goods commences with their being 
put on board, so it ceases on their being safely landed. (ii) This was not a total 
loss, for, though the hides were damaged, they still existed as hides, were sold as 
such, and, if tanned, might have been carried to Bordeaux. There would not have 
been a total loss, therefore, even if the goods had not been excepted by the 
memorandum, but, being so excepted, a fortiori, they could not be deemed totally 
lost so long as any of them remained in specie at the termination of the risk, when 
they were landed at Rio de Janeiro. The assured cannot, by a premature sale, 
throw on the underwriter a liability as for a total loss. To enable the assured to 
recover, an abandonment was necessary. 


Cur. adv. vult. 


Nov. 15, 1886. LORD ABINGER, C.B., delivered the following judgment of the 
court.—This was an appeal from a judgment of the Court of Common Pleas in an 
action on a policy of insurance upon goods by the ship Roxalane at and from any 
ports or places in South America to a port in France or the United Kingdom, with 
various liberties, not material to be mentioned. By a written memorandum at the 
foot of the policy the insurance was declared to be on hides shipped at Valparaiso 
free of average, unless the ship should be stranded, and, in case of average loss, 
the underwriters were to pay the expense of washing and drying in full. The 
declaration contains the usual averments, and states that the hides were shipped 
at Valparaiso, that the vessel set sail with them on board for Bordeaux, a port 
in France, and that in the course of the vovage the hides became lost by the 
perils of the sea, and never arrived at Bordeaux. The plea is the general issue. 

It appears by the record that the cause was tried and a special verdict found 
which, after stating the facts necessary to support those parts of the declaration 
upon which no question arises, sets forth the loss, in substance as follows: 


‘That the hides, of the value of £1,000, having been shipped in the vessel, 
she set sail on her voyage, in the progress of which she encountered perils of 
the sea and sprung a leak, in consequence of which she was compelled to put 
into Rio de Janeiro, being the nearest port; that her cargo was taken out and 
landed when it was found that the hides were damaged by the perils of the 
sea; that by reason of their being wetted by the water issuing through the 
leak and of the consequent dampness of the hold they were undergoing a 
process of fermentation which could not be checked; that in consequence of 
their progressive putrefaction it was impossible to carry them, or any part of 
them, in a saleable state, to the termination of the voyage; and that if it had. 
been attempted to take them to Bordeaux they would in consequence of the 
putrefaction have lost the character of hides before their arrival.”’ 


The special verdict further states, that the hides were sold at Rio de Janeiro 
by order of the French consul there for the sum of £270; that they were purchased 
to be tanned, and were afterwards tanned; that the ship, being repaired, set sail 
for Bordeaux and was stranded upon entering the Garonne; and that the earliest 
intelligence of the damage and sale were received at the same time in a letter 
from Bordeaux. It appears from the report of the judgment of the Court of 
Common Pleas upon this case that the learned judges were of opinion that there 
was a constructive total loss in case it had been followed by an abandonment to 
the underwriters, and that their judgment for the defendant was grounded upon the 
want of such abandonment. 


& 
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It has been urged before us in support of the judgment, first, that there was no 
total loss; secondly, that, if there were any circumstances which might have 
amounted to more than an average or partial loss, they were not such as without an 
abandonment could have been converted into a total loss. Upon the first point it 
has been contended that, even if these goods had not been excepted from average 
loss by the memorandum, unless upon the condition of stranding, there would not 
in this case have been a total loss; that, a fortiori, being goods so expressly 
excepted from average loss by the memorandum, they could not become totally 
lost so long as any part of them remained in specie at the termination of the risk; 
and that the risk terminated when the goods were taken out at Rio de Janeiro, when 
they were so far from being destroyed by the perils of the sea that they were 
actually sold as hides and were capable of being tanned. It appears to us that 
there is no ground whatever for this assumed distinction between goods that are 
subject to a partial loss unconditionally and goods excepted by the memorandum 
from such a loss. The interest which the assured may have in certain cases to 
convert a partial loss into a total loss may be a fair argument to a jury upon a 
doubtful question of fact as to the nature of the loss or the motive for an abandon- 
ment, and in the same view that interest has been adverted to occasionally by 
judges where the conclusions to be drawn from facts upon a Special Case, or upon 
a motion for a new trial, were open to discussion. But there is neither authority 
nor principle for the distinction in point of law; whether a loss be total or partial 
in its nature, must depend upon general principles. The memorandum does not 
vary the rules upon which a loss shall be partial or total; it does no more than 
preclude the indemnity for an ascertained partial loss except on certain conditions. 
It has no application whatever to a total loss, or to the principle on which a total 
loss is to be ascertained. 

Dismissing this distinction, then, the argument rests upon the position that if, 
at the termination of the risk, the goods remain in specie, however damaged, there 
is not a total loss. This position may be just if, by the ‘‘termination of the risk,’’ 
is meant the arrival of the goods at their place of destination according to the 
terms of the policy. But there is a fallacy in applying those words to the termina- 
tion of the adventure before that period by a peril of the sea. The object of the 
policy is to obtain an indemnity for any loss that the assured may sustain by the 
coods being prevented by the perils of the sea from arriving in safety at the port 
of their destination. If, by reason of the perils insured against, the goods do not 
so arrive, the risk may in one sense be said to have terminated at the moment 
when the goods are finally separated from the vessel. Whether, upon such an 
event, the loss is total or partial, no doubt, depends upon circumstances. But the 
existence of the goods, or any part of them, in specie is neither a conclusive, nor, 
in many cases, a material, circumstance to that question. If the goods are of an 
imperishable nature, if the assured becomes possessed or can have the control of 
them, if he still has an opportunity of sending them to their destination, the mere 
retardation of their arrival at their original port may be of no prejudice to him 
beyond the expense of re-shipment in another vessel. In such a case the loss can 
be but a partial loss, and must be so deemed, even though the assured should, 
for some real or supposed advantage to himself, elect to sell the goods where they 
have been landed instead of taking measures to transmit them to their original 
destination. But if the goods, once damaged by the perils of the sea and neces- 
sarily landed before the termination of the voyage, are, by reason of that damage, 
in such a state, though the species be not utterly destroyed, that they cannot 
with safety be re-shipped into the same or any other vessel; if it be certain that 
before the termination of the original voyage the species itself would disappear, 
and the goods assume a new form, losing all their original character; if, though 
imperishable, they are in the hands of strangers not under the control of the 
assured; if by any circumstance over which he has no control they can never, or 
within no assignable period, be brought to their original destination; in any of these 
cases the circumstance of their existing in specie at that forced termination of the 
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risk is of no importance. The loss is, in its nature, total to him who has no 
means of recovering his goods, whether his inability arises from their annihilation 
or from any other insuperable obstacle. 

Accordingly, in Hunt v. Royal Exchange Assurance (1) which was cited by 
counsel for the defendant in support of his argument, the judgment of Lorp Exien- 
BOROUGH contains a very important passage, which distinguishes it from the present 
case. He says: 


‘If, indeed, the cargo had been of a perishable nature, this would not have 
been a case of retardation only, but of destruction of the thing assured... . I 
cannot necessarily infer that the flour would be changed in quality and condi- 
tion by the delay from November to April, so as to incur any material damage 
operating a destruction of the thing insured.”’ 


In Anderson v. Wallis (2), the goods consisted of copper which was wholly un- 
injured, and of iron which was partially damaged. The assured by their own agent 
had possession of them; the ship was capable of repair, and might have prosecuted 
the voyage, and did, in four weeks after the accident, sail upon another voyage. 
The only pretence for a total loss was the retardation of the voyage, upon which 
ground, combined with the other circumstances, the court held the loss not to be 
total. But it is clear from the judgment of the court that if, by reason of the 
perils of the sea, the goods could never have been sent to their destination, the 
loss would have been held to be total. In like manner it will be found in the other 
cases cited upon this part of the argument that there has always existed one or 
more other circumstances in combination with that of the goods existing in specie 
to induce the judgment that the loss was not total, as in Glennie v. London Assur- 
ance Co. (8), where the rice had arrived at the port of destination, and, though 
damaged, was delivered to the consignees in a saleable state as rice. In Thompson 
v. Royal Hachange Assurance Co. (4), the tobacco and sugar, though damaged by 
the perils of the sea, were in the hands of the owner at Heligoland, and, as stated 
by Lorp ELLENBoroUGH in his judgment, might for anything that appeared have 
been forwarded’ to their port of destination. In Anderson v. Royal Exchange 
Assurance Co. (5), the wheat was partly saved, was in the hands of the shipper at 
Waterford, was kiln-dried, and might have been forwarded as the rest of the cargo 
was, after the same operation, to its port of destination, but the owner, after 
dealing with it for some time as his own, abandoned it too late, even if he ever 
had a right to abandon it at all. 

In the case before us the jury have found that the hides were so far damaged by 
a peril of the sea that they never could have arrived in the form of hides. By 
the process of fermentation and putrefaction which had commenced a total 
destruction of them before their arrival at the port of destination became as 
inevitable as if they had been cast into the sea or consumed by fire. Their 


destruction not being consummated at the time they were taken out of the vessel, . 


they became in that state a salvage tor the benefit of the party who was to sustain 
the loss, and were, accordingly, sold, and the facts of the loss and the sale were 
made known at the same time to the assured. Neither he nor the underwriter 
could at that time exercise any control over them, or by any interference alter the 
consequences. It appears to us, therefore, that this was not the case of what has 
been called a constructive loss, but of an absolute total loss of the goods. They 
could never arrive; and at the same moment when the intelligence of the loss 
arrived all speculation was at an end. It has, indeed, been strenuously contended 
before us that the sale of the hides while they remained in specie rendered abandon- 
ment necessary to make the loss total; that the money produced at the sale became 
vested in the assured; that he had an undoubted right to keep it if he thought 
proper, and to treat the loss as partial; and that, wherever it is in his power to 
treat the loss as partial, an abandonment is necessary to make it a total loss. 
The assured certainly has always an option to claim or not, but his abstaining from 
his right does not alter the nature of it, and, if it be true that the proceeds of the 


A 
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sale vested in him, they would equally have done so if, instead of being sold in 
specie, the hides had actually changed their form and been sold as glue, or 
manure, or ashes. The argument, therefore, in effect, resolves itself into the 
question whether, when a total loss has taken place before the termination of 
the risk insured, with a salvage of some portion of the subject: insured which has 
been converted into money, the insured is bound to abandon before he can recover 
for a total loss. If any doubt should exist upon this point, it is important that it 
should be well considered and determined. 

The history of our own law furnishes few, if any, illustrations of the subject of 
abandonment before the time of Lorp Mansrretp. That great judge was obliged 
to resort to the aid of foreign codes and to the opinions of foreign jurists for the 
rules and principles which he laid down in the leading cases of Goss v. Withers (6), 
and Hamilton v. Mendes (7). But even those principles are, comparatively speak- 
ing, of modern date. The most ancient codes of the law maritime, when it was 
considered as part of the law of nations, contain no chapter upon insurances, 
neither do the earliest municipal codes, nor the earliest treaties upon insurances 
make any mention of abandonment. When a policy of insurance was considered 
in the nature of a wager without reference to any actual interest possessed by the 
assured, it was needless to treat of abandonment. The code of Florence, which 
bears date 1528, contains no allusion to that topic. The decisions of the rota 
of Genoa, at the time when that State was most eminent for its naval power and 
commercial enterprise, have been preserved by SrraccHa. Among them are found 
many cases of insurance upon sea risks, but not one of them turns upon any 
question of abandonment or contains any allusion to that subject. The same author 
has written a very elaborate treatise upon assurances, but is equally silent on the 
subject of abandonment. He has also preserved in that treatise the form of a 
policy, bearing date at Ancona, Oct. 20, 1567, which he says was at that time in 
general use among the States of Italy. From the terms of that policy it is difficult 
to infer any right or duty of abandonment. It contains this clause: 


‘Et si delle mercantie assecurate intervenisse o fosse intervenuto alcun disastro 
li assecuratorij debbono dare et pagare quelli danari assecurati al detto asse- 
curato fra mesi due dal di che in Ancona ne fosse vera nueva. Et si 
pretendessero per ragione alcuna dire in contrario non possono esser uditi da 
corte, guidice, o magistrato alcuno, si prima non averanno pagati effectualmente 
danari contanti.”’ 


So that not two months after the credible news of any disaster was the underwriter 
bound to pay a total loss, but, if he meant to contest the claim, he was within that 
time to purchase the right of litigation by first paying the sum insured. It was, 
however, to be restored to him in the event of his success. There is also a clause 
in the policy by which, if there was no account of the ship for twelve months, the 
underwriter was bound to pay at the end of that time, subject to restitution if the 
ship should afterwards arrive—a provision wholly inconsistent with any notion 
of abandonment. The same law probably prevailed at that period throughout the 
States of Italy. 

But when assurances came to be considered as contracts of indemnity, and not 
as mere wagers, it became necessary to make some rules for the conduct of the 
parties, where the loss was partial, as well as to secure to the assured, when it 





was total, the full measure of his indemnity, and no more. The obligation of 


abandonment was the necessary consequence of confining the object of the contract 
to a strict indemnity. Accordingly, we find in the chapter of assurances in the civil 
statutes of Genoa in 1610 that the disaster upon which the underwriter is bound 
to pay is limited and defined to be the incapacity of the ship to proceed within a 
month after she has been disabled, or the detention of her by force and the 
compulsory dereliction of her voyage whereby she is forced to land the goods 
insured. In those cases the assured may either abandon the goods and demand 
the full insurance, or make up the amount of the loss and demand it from the 
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underwriters, who, if it amount to 50 per cent., shall have their option, either to 
pay that sum and leave the goods to the assured, or to pay the whole and take 
the goods. By the same law wager policies are prohibited and declared void. 

Here, it is obvious that the object of the law was to limit the claim of the 
assured to a strict indemnity. The same principle will be found in the various 
codes of the other maritime States of Europe in which abandonment is mentioned, 
though it must be admitted that the rules they have respectively adopted are very 
different. In some abandonment is merely permissive, and limited to very few 
cases. In others, as in the codes of Rotterdam and Amsterdam, abandonment was 
imperative even in the case of an absolute total loss. Such seems to have been 
the law of France as established by the ordinances of Louis XIV in 1681. From the 
words of that code, indeed, it might be thought that they were only intended 
to prohibit it in all but the specified cases and not to enforce it as a preliminary 
condition for recovering an absolute total loss: 


‘ne pourra le délaissement étre fait qu’en cas de prise, naufrage, bris, 
échoument, arrét de prince, ou perte entiére des effets assurés: et tous autre 
dommages ne seront reputés qu’avariés.”’ 


EMERIGON, in his treatise Des Assurances, c. 17, s. 1, remarks that abandonment 
presents to the mind the idea of a thing existing in whole or in part, or at least the 
idea of a doubtful existence, for it appears absurd to renounce to the assurers a 
thing of which the absolute loss is already established. Nevertheless, he says: 


‘‘According to our maritime laws one may abandon to the underwriters a thing 
entirely lost, and however singular it may appear, the law requires the form 
of an abandonment in the process of an action de délaissement, though it be 
stated that the goods have absolutely ceased to exist.’’ 


This apparent inconsistency in the law of France is now removed by the Cops 
Napo.tton. Under the titie Du Délaissement in the Code de Commerce, there are 
seven cases enumerated in which abandonment is permitted, among which the 
‘‘perte entiere des effets assurés’’ is not to be found. There is, indeed, a power 
given to abandon in case the loss or damage of the goods insured amounts to 
three-fourths, but the necessity of making an abandonment in case of the entire 
loss seems to be guarded against expressly by art. 372 which provides: 


‘The abandonment shall extend to nothing but those effects which are the 
object of the assurance and of the risk.’’ 


But whatever lights might have been heretofore derived from foreign codes and 
jurists, the practice of insurance in England has been so extensive, and the 
questions arising upon every branch of it have been so thoroughly considered and 
settled, that we need not now look beyond the authorities of the English law to 


illustrate the principle on which the doctrine of abandonment rests, and the conse- . 


quences which result from it. It is, indeed, satisfactory to know that, however 
the laws of foreign States upon this subject may vary from each other, or from our 
own, they are all directed to the common object of making the contract of insur- 
ance a contract of indemnity and nothing more. Upon that principle is founded 
the whole doctrine of abandonment in our law. The underwriter engages that the 
object of the assurance shall arrive in safety at its destined termination. If, in the 
progress of the voyage, it becomes totally destroyed or annihilated, or if it be 
placed, by reason of the perils against which he insures, in such a position, that 
it is wholly out of the power of the assured or of the underwriter to procure its 
arrival, he is bound by the very letter of his contract to pay the sum insured. 
There are intermediate cases. There may be a capture, which, though prima 
facie a total loss, may be followed by a recapture, which would re-vest the property 
in the assured. There may be a forcible detention which may speedily terminate, 
or may last so long as to end in the impossibility of bringing the ship or the goods 
to their destination. There may be some other peril which renders the ship 
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unnavigable without any reasonable hope of repair, or by which the goods are 
partly lost or so damaged that they are not worth the expense of bringing them, or 
what remains of them, to their destination. In all these or any similar cases, 
if a prudent man not insured would decline any further expense in prosecuting 
an adventure the termination of which will probably never be successfully accom- 
plished, a party insured may, for his own benefit as well as that of the under- 
writer, treat the case as one of a total loss and demand the full sum insured. 
If he elects to do this, as the thing insured, or a portion of it, still exists and is 
vested in him, the very principle of the indemnity requires that he should make 
a cession of all his right to the recovery of it, and that, too, within a reasonable 
time after he receives the intelligence of the accident, so that the underwriter may 
be entitled to all the benefit of what may still be of some value, and that he may 
if he pleases, take measures at his own cost for realising or increasing that value. 

In all these cases not only is the thing assured, or part of it, supposed to exist in 
specie, but there is a possibility, however remote, of its arriving at its destination, 
or at least of its value being in some way affected by the measures that may be 
adopted for the recovery or preservation of it. If the assured prefers the chance 
of any advantage that may result to him beyond the value insured, he is at liberty 
to do so, but then he must also abide the risk of the arrival of the thing insured 
in such a state as to entitle him to no more than a partial loss. If, in the event, 
the loss should become absolute, the underwriter is not the less liable upon his 
contract because the assured has used his own exertions to preserve the thing 
insured or has postponed his claim till that event of a total loss has become certain 
which was uncertain before. In the language of Lorp ELLENBoROUGH, in Mellish v. 
Andrews (8) (15 East, at p. 15): 


‘it is an established and familiar rule of insurance, that when the thing insured 
subsists in specie, and there is a chance of its fecovery, there must be an aban- 
donment. A party is not in any case obliged to abandon, neither will the want 
of an abandonment oust him of his claim for that which is in fact an average or 
total loss, as the case may be.”’ 


Again, in Mullett v. Shedden (9), the same learned judge says (13 East, at p. 810) : 


“Tf, instead of the saltpetre having been taken out of the ship and sold, and 
the property divested, and the subject-matter lost to the owner, it had remained 
on board the ship, and been restored at last to the owner, I should have thought 
there was much in the argument, that, in order to make it a total loss, there 
should have been notice of abandonment, and that such notice should have 
been given sooner: but here the property itself was totally lost to the owner, 
and the necessity of any abandonment was altogether done away.”’ 


In that case the sentence under which the sale was made had been reversed and 
the proceeds directed to be paid to the owner. So that there was a substitution of 
money for a portion at least of the matter insured. 

Both these cases are direct authorities that no abandonment is necessary 
where there is a total loss of the subject-matter insured, to which may be added 
Green v. Royal Exchange Assurance Co. (10), Idle v. Royal Exchange Assurance 
Co. (11), Robertson v. Clarke (12), and Cambridge v. Anderton (18). This last 
case is in all points similar to the present and is an express decision that, when 
the subject-matter insured has, by a peril of the sea, lost its form and species, 
where a ship, for example, has become a wreck or a mere congeries of planks, and 
has been bona fide sold in that state for a sum of money, the assured may recover 
for a total loss without any abandonment. In fact, when such a sale takes place, 
and in the opinion of the jury is justified by necessity and a due regard to the 
interest of all parties, it is made for the benefit of the party who is to sustain the 
loss, and if there be an insurance, the net amount of the sale, after deducting the 
charges, becomes money had and received to the use of the underwriter, upon 
the payment by him of the total loss. 
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It may be proper to mention, however, that the assured may preclude himself 
from recovering a total loss, if, by any view to his own interest, he voluntarily 
does, or permits to be done, any act whereby the interests of the underwriter 
may be prejudiced in the recovery of that money. Suppose, for example, that the 
money received upon the sale should be greater than or equal to the sum insured, 
if the assured allows it to remain in the hands of his agent or of the party making 
the sale, and treats it as his own, he must take upon himself the consequence of any 
subsequent loss that may arise of that money, and cannot throw upon the under- 
writer a peril of that nature. This is the true principle of Mitchell v. Edie (14), 
which was cited as an authority for the decision of the Court of Common Pleas. 
There the insurance was upon sugar from Jamaica to London. The ship had 
been captured by a privateer, deprived of some of her crew and a portion of her 
stores, and then released and carried by the remainder of the crew into Charleston, 
where she arrived on Feb. 18, 1782. The report does not state when the intelli- 
gence of this event arrived in London, but it is probable that it must have reached 
the assured before the month of June following. One of the owners of the ship 
was resident at Charleston. He took possession of her, and, instead of dispatching 
her on the original voyage, he sold the cargo of sugar in the month of June and 
sent the ship on another voyage. He had been connected with the assured in 
former adventures. He retained the money in his hands, and came to England in 
June, 1783. The assured pressed him for payment of the money, but took no 
step to recover it. He became insolvent the following year. No claim was made 
upon the underwriters till after this event, and then, after the expiration of three 
years from the alleged loss of the goods, notice of abandonment was given, and 
the action brought, upon which the defendant paid into court a sum sufficient to 
cover a general average, and pleaded the general issue. The court gave judgment 
against the plaintiff, stating that he had abandoned too late. It cannot be disputed 
that, if he ever had any colour for claiming a total loss, it must have been upon 
an abandonment before he heard of the sale, as he afterwards gave credit to his 
agent for the money and elected to treat it as his own till the event of an 
insolvency which prevented the underwriter from recovering it. But in fact there 
never was a total loss by a peril of the sea. The sugars were safe at Charleston, 
and the sale by the owner of the ship, was not a loss by a peril insured against. 
The secret of the conduct of the assured may be discovered by a reference to 
the dates and the circumstances of the time. During the war with America, and 
especially towards the close of it, the intercourse between that country and the 
West India Islands was much interrupted, and the price of colonial produce was 
higher in Charleston than in London. It was, therefore, probably his interest to 
give up his claim upon the underwriters, and adopt the sale. If, therefore, the sale 
of the goods could have been treated as a loss, the conduct of the assured had either 
deprived him of the right to claim it, or made him liable, if he had the right, to 


account to the underwriters for the amount of the sale. If, indeed, the court | 


must be supposed to have treated the sale at Charleston as a loss for which the 
underwriter was at any time responsible, the case may be an authority for establish- 
ing the principle that, even when a total loss has occurred by a sale of the goods, 
the assured may, by his own conduct in electing to take the proceeds instead of 
making his claim upon the underwriter, if he thereby alters the position of the 
facts so as to affect the interest of the underwriter, forfeit his claim to recover a 
total loss. But the case is in no view an authority for the judgment of the Court 
of Common Pleas, which for these reasons we think ought to be reversed, and a 
verdict entered for the plaintiff for £27 15s. 6d. and 40s. costs. 


Appeal allowed. 


H 
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GIBSON AND OTHERS (ASSIGNEES OF HARRIS, A 
BANKRUPT) v. CARRUTHERS 


[Court or Excuequer (Lord Abinger, C.B., Rolfe, Gurney and Parke, BB.), 
May 38, 1841] 


[Reported 8 M. & W. 821; 11 L.J.Ex. 188; 151 E.R. 1061] 


Bankruptcy—Property available for distribution—Contract entered into by bank- 
rupt before bankruptcy—Adoption by trustee—Need to give notice to other 
party—Condition precedent to be performed by bankrupt—Time to object 
that condition not performed—Adjudication—Defence in action by trustee 

C for breach of contract entered into by bankrupt before bankruptcy—Com- 
petency. 

Contract—Breach—Defence—Bankruptcy of other party to contract. 

A trustee in bankruptcy is entitled to the benefit of all contracts entered 
into by the bankrupt which have not been performed at the time of the bank- 
ruptcy. He may elect to adopt or reject such contracts according as they are 

D likely to be beneficial or onerous to the bankrupt’s estate, and he need not 
give notice of his intention to adopt a contract. In no case can the party 
who contracted with the bankrupt set up the bankruptcy against the trustee as 
a reason for not performing any unexecuted part of the contract which he has 
agreed to perform. Where the payment of money or performance of some 
other duty by the bankrupt forms a condition precedent to the doing of an act 

kK. which the contracting party has agreed to do, there, unless the money is paid 
or the duty performed either by the bankrupt or his trustee, it is plain, on 
principles altogether independent of any questions arising from bankruptcy, 
that no obligation exists on the other party to perform his part of the engage- 
ment. No objection of this sort can be set up, except in the case of a mere 
contract for the sale and delivery of goods, until the time has arrived when the 

Fe —C—parrty seeking the benefit of the contract fails to do something which according 
to its provisions he ought to do. Until default no such objection arises even 
where the whole matter rests in fieri, but much less can such a course be 
pursued where a part of the contract has been performed by the bankrupt 
whom the trustee represents. 

Per Parke, B.: The effect of the assignment of the property of a bankrupt 

G to the assignees [now the trustee] in the bankruptcy is to vest in the assignees 
every beneficial matter belonging to the bankrupt’s estate, and, among the rest, 
the right of enforcing unexecuted contracts by which benefit may accrue to 
that estate and such as may be performed on the part of the bankrupt by the 
assignees—such, in short, as would pass as part of his personal estate to his 
executors if he had died, which would not include that description of con- 

H tract where the personal skill or conduct of the bankrupt would form a 
material part of the consideration. To enforce these contracts it is only 
necessary that the assignees should perform all that the bankrupt was bound 
to perform, as precedent or contemporary conditions, at the time when he was 
bound to perform them. The bankruptcy has no other effect on the contracts 

than to put the assignees in the place of the bankrupt, neither rescinding 

J the obligations on either party, nor imposing new ones, nor anticipating the 

period of performance on either side. If the assignees do all that the bank- 
rupt ought to have done, they may recover against the other contractor the 
damages which the bankrupt himself could have recovered if he had performed 
his contract. If they omit to do so, they lose the benefit of the contract, and 
the other contracting party has his remedy against the bankrupt. 

Before H. became bankrupt he agreed to buy from the defendant 2,000 
quarters of Odessa linseed, at the price of 80s. 10d. per quarter, f.o.b. Odessa 
the shipment to be made to a vessel chartered by the buyer on arrival at 
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Odessa. The purchase price was to be paid on the invoice and the bill of A 
lading being handed to the buyer in London. Before his bankruptcy, H. dis- 
patched a vessel to Odessa, chartered by him, which vessel arrived at Odessa 
after his bankruptcy and was ready and willing to receive the linseed on board, 

the master of the vessel being ready and willing to deliver to the defendant 

bills of lading for the linseed, of which the defendant had notice, and request- 

ing the defendant to deliver the linseed on board the vessel. The defendant B 
refused to deliver the linseed on board, or any part thereof, and the assignees 

of H. [now the trustee in bankruptcy] claimed damages from the defendant for 

the breach of his contract with the bankrupt. The defendant, in his defence, 
pleaded that the plaintiffs did not, within a reasonable time after the bank- 
ruptey of H. and the arrival of the vessel at Odessa, give notice to the 
defendant of their intention to adopt the contract for the purchase of the C 
linseed, and to abide by the terms thereof. 

Held, on special demurrer to the plea—per Parke, B., Gurney, B., and 
Rotre, B., Lorp Aptncer, C.B., dissentiente: (i) the declaration disclosed a 
good cause of action; (ii) the matter contained in the plea formed no answer to 
the action; and, therefore, the plaintiffs had a good cause of action. D 

Shipping—Carriage of goods by sea—Stoppageée in transitu—Insolvency of buyer 

of goods—Goods in custody of carrier or other person for transmission. 

Per Rotre, B.: Where a vendor of goods has put them into the hands of a 
carrier in order to their being by him forwarded and delivered to the vendee, 
then, if the vendee before actual delivery to him becomes insolvent, the 
vendor has a right to resume the possession with which he had previously ff 
parted. I consider it to be of the very essence of that doctrine that during 
the transitus the goods should be in the custody of some third person, inter- 
mediate between the seller who has parted with, and the buyer who has not 
yet acquired, actual possession.* 


Notes. Distinguished: Knight v. Burgess (1864), 10 L.T. 90. Considered : 0 
Bailey v. Thurston & Co., Ltd., [1900-3] All E.R.Rep. 818. Referred to: Beck- 
ham v. Drake (1849), 2 H.L.Cas. 579; Griffiths v. Perry (1859), 5 Jur.N.S. 1076; 
Smith v. Hudson (1865), 6 New Rep. 108; Schotsmans v. Lancashire and Yorkshire 
Rail. Co. (1867), 2 Ch. App. 832; Berndtson v. Strang (1868), 3 Ch. App. 588; 
Morgan v. Bain (1874), 44 L.J.C.P. 47; Leask Bros. v. Scott (1877), 46 L.J.Q.B. 
576; Re Cock, Ex parte Rosevear China Clay Co. (1879), 11 Ch.D. 560; Cassa- Q 
boglou v. Gibb (1883), 11 Q.B.D. 797; Kendal v. Marshall Stevens (1888), 11 
Q.B.D. 356; Booth Steamship Co., Ltd. v. Cargo Fleet Iron Co., Ltd., [1916-17] 
All E.R.Rep. 938. 

As to the powers and duties of a trustee in bankruptcy and the property avail- 
able for distribution among creditors, see 2 Hatssury’s Laws (8rd Edn.) 382, 404; ° 
and for cases see 4 Dicrst (Repl.) 236, 239, and 5 Dicest (Repl.) 679. For the H 
Bankruptcy Act, 1914, see 2 Hatspury’s Srarutes (2nd Edn.) 221. As to stoppage 
in transitu, see 84 Hatspury’s Laws (8rd Edn.) 127 et seq.; and for cases see 
39 Dicest (Repl.) 748 et seq. 


Cases referred to: 
(1) Boorman v. Nash (1829), 9 B. & C. 145; Dan. & Ll. 269; 7 L.J.0.8.K.B. I 
150; 109 E.R. 54; 4 Digest (Repl.) 288, 2598. 
(2) Wright v. Fairfield (1831), 2 B. & Ad. 727; 9 L.J.0.S.K.B. 309; 109 E.R. 
1314; 5 Digest (Repl.) 1045, 8446. 
(3) Marsh v. Wood (1829), 9 B. & C. 659; 4 Man. & Ry.K.B. 504; 7 L.J.0.S.K.B. 
827; 109 E.R. 245; 5 Digest (Repl.) 1092, 8806. 





. This dictum whe approved by Jamss, L.J., in Re Cock, Hx parte Rosevear China Clay 
Co. (1879), 11 Ch.D. 560, C.A., at p. 569. 
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A (4) Lickbarrow v. Mason (1787), 2 Term Rep. 63; 100 E.R. 35; on appeal sub 
nom. Mason v. Lickbarrow (1790), 1 Hy. Bl. 857, Ex. Ch.; sub nom. 
Lickbarrow v. Mason (1793), 4 Bro. Parl. Cas. 57; 6 East, 22, n., H.L.; 
389 Digest (Repl.) 750, 2279. 

(5) Wiseman v. Vandeputt (1690), 2 Vern. 203; 23 E.R. 7382; 39 Digest (Repl.) 
749, 2276. 

B (6) Snee v. Prescott (1743), 1 Atk. 245; 26 E.R. 157, L.C.; 39 Digest (Repl.) 

765, 2426. 

(7) Ex parte Wilkinson (1755), cited in Amb. at p. 400. 

(8) D’Aquila v. Lambert ae Amb. 899; 2 Eden, 75; 27 E.R. 266, L.C.; 39 
Digest (Repl.) 750, 2278. 

(9) Inglis v. Usherwood (1801), 1 East, 515; 102 E.R. 198; 39 Digest (Repl.) 

C 762, 2394. 

(10) Bohtlingk v. Inglis (1803), 8 East, 381; 102 E.R. 643; 89 Digest (Repl.) 
162, 2393. 

(11) Hanson v. Meyer (1805), 6 East, 614; 2 Smith, K.B. 670; 102 E.R, 1425; 
39 Digest (Repl.) 620, 1330. 

(12) Reader v. Knatchbull (1786), 5 Term Rep. 218, n.; 101 E.R. 123; 89 Digest 

D (Repl.) 775, 2511. 


Also referred to in argument: 

Schondler v. Wace (1808), 1 Camp. 487, N.P.; 5 Digest (Repl.) 727, 6287. 

Hancock v. Caffyn (1882), 8 Bing. 858; 1 Moo. & 8. 521; 1 L.J.C.P. 104; 131 
K.R. 432; 5 Digest (Repl.) 1045, 8447. 

Smith v. Coffin (1795), 2 Hy. Bl. 444; 126 E.R. 641; 5 Digest (Repl.) 1042, 
8420. 

Lawrence v. Knowles (1839), 5 Bing.N.C. 399; 7 Scott, 881; 2 Arn. 43; 8 
L.J.C.P. 210; 182 E.R. 1152; 5 Digest (Repl.) 1058, 8546. 


Demurrer in an action by the plaintiffs, as assignees in the bankruptcy of one 

Thomas Harris, in which action they claimed from the defendant damages for 

F’ breach of a contract to deliver on board a ship chartered by Harris a quantity of 
linseed which he (the defendant) had agreed to sell to him. 

The declaration stated that before Harris became a bankrupt, at the request of 
the defendant, he agreed to buy of and from the defendant about 2,000 quarters 
Odessa linseed, warranted to be of good and merchantable quality, and equal to the 
average shipments of the season, at the rate of 380s. 10d. per quarter, free on board 

G at Odessa, the shipment to be made on board the buyer’s vessel on arrival at 
Odessa, which vessel was to be forthwith chartered, and the amount of the invoice 
was to be paid on handing over the same and the bill of lading to the buyer in 
London, in ready money, less two and a half per cent. discount. The plaintiffs, 
who were the assignees in the bankruptcy of Harris, averred that Harris did 
forthwith dispatch to Odessa a vessel called The Stensture, then chartered by him 

7 for that purpose, which vessel arrived at Odessa within a reasonable time, of which 
the defendant at Odessa had notice. The vessel arrived at Odessa after the bank- 
ruptey of Harris and not before, and within a reasonable time after such arrival 
was ready to receive the linseed on board. Nicholas Henrick Hedman, the master 
of the vessel, was ready and willing to deliver to the defendant bills of lading for 
the linseed, making the same deliverable to the defendant or his order, of all of 

| which the defendant had notice, and the defendant was then requested by Hed- 
man, the agent of the plaintiffs in that behalf, to ship the linseed on board the 
vessel, yet the defendant failed to ship the linseed, or any part thereof, on board 
the vessel, in pursuance of his promise, but wholly neglected and refused so to do. 
By reason whereof, the plaintiffs alleged, they had lost and been deprived of the 
profits which they would have derived from the receipt and sale of the linseed. 

The defendants pleaded that the plaintiffs, as the assignees of Thomas Harris, 
did not, within a reasonable time after the bankruptcy of Harris and the arrival 
of the vessel off Odessa, give notice to the defendant of their intention to adopt 
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the contract for the purchase of the linseed and to abide by the terms thereof, 
and by reason thereof the defendant then became and was wholly discharged from 
all liability to fulfil the same. The plaintiffs then filed a special demurrer saying 
that the defendant had not by his plea traversed or denied any matter of fact 
alleged by the plaintiffs, but had introduced matters of fact not alleged or necessary 
to be alleged on which no material issue could be taken. The fact of the plaintiffs 
not having given notice of their adoption of the contract was no answer to the 


breach of contract committed by the defendant in not loading the linseed on board 
the vessel. | 


Cleasby for the plaintiffs. 
R. V. Richards for the defendant. 


Cur. adv. vult. 


May 38,1841. The following judgments were delivered. 

ROLFE, B.—The plaintiffs in this cause are the assignees of Thomas Harris, a 
bankrupt. ‘The declaration states that Harris, before his bankruptcy, agreed to 
buy from the defendant about 2,000 quarters of linseed, free on board at Odessa, 
at 380s. 10d. per quarter, the shipment to be made on board the buyer’s vessel 
on arrival at Odessa, which vessel was to be forthwith chartered for thence, and 
the amount of the invoice was to be paid on handing over the same and the bills of 
lading to the buyers in London. The declaration then states mutual promises by 
Harris and the defendant, according to the terms of that agreement, and goes on to 
aver that Harris, in part performance, dispatched to Odessa a vessel which arrived 
there in a reasonable time and was ready to receive the linseed on board; that 
before its arrival Harris had become bankrupt, but the master of the ship was ready 
and offered to receive the linseed on board and to give bills of lading pursuant to 
the agreement; that the defendant refused to deliver the linseed on board, or any 
part thereof, by reason whereof the plaintiffs, as assignees of Harris, have suffered 
damage. The declaration then goes on to state that the plaintiffs afterwards, 
within a reasonable time after the arrival of the vessel at Odessa, gave notice to the 
defendant of their being ready and willing to pay for the linseed on delivery in 
London according to the agreement, yet the defendants refused to deliver. To this 
declaration the defendant pleaded that the plaintiffs did not, within a reasonable 
time after the arrival of the vessel at Odessa, give notice to the defendant of their 
intention to adopt the contract. The plaintiffs have demurred to this plea, and 
have assigned several causes of demurrer, all founded on the principle that the plea 
attempts to raise an immaterial issue. On the argument of this case in last 
Michaelmas Term, it was contended on the part of the defendant, first, that the 
declaration does not state a case which gives a right of action to the assignees, 
and secondly, that, if it does, then the plea discloses a good defence. 

I am of opinion that neither of these propositions can be supported. As to the 
first point, the validity of the declaration, it is clear that assignees of a bankrupt 
are entitled to the benefit of all contracts entered into by the bankrupt, which are 
in fieri at the time of the bankruptcy. They may elect to adopt or reject such 
contracts according as they are likely to be beneficial or onerous to the estate. 
In no case can the party who contracted with the bankrupt set up the bankruptcy 
against the assignees as a reason for not doing what he has agreed to do. Where, 
indeed, the payment of money or performance of any other duty by the bankrupt 
forms a condition precedent to the doing of the act which the contracting party 
has agreed to do, there, unless the money is paid or duty performed either by the 
bankrupt or his assignees, it is plain, on principles altogether independent of any 
questions arising from bankruptcy or insolvency, that no obligation exists on the 
other party to perform his part of the engagement. But no objection of this sort 
ean be set up, except in the case of a mere contract for the sale and delivery of 
goods, until the time has arrived when the party seeking the benefit of the contract 
fails to do something which according to its provisions he ought to do. Until 
default no such objection arises, even where the whole matter rests in fieri, but 
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much less can such a course be pursued where, as in the present case, the declara- 
tion shows that a part, and probably no inconsiderable part, of the contract has 
actually been already performed by the bankrupt whom the plaintiffs represent. 
For it will be observed that in this case the first act to be performed under the 
contract was the sending of a ship to Odessa. This was actually done at the cost 
and risk of the bankrupt. If the argument of the defendant be well founded, the 
bankrupt or his estate must sustain the loss occasioned by his having thus far 
fulfilled his part of the contract. 

It was endeavoured to liken this to a case of stoppage in transitu, to which it was 
supposed to bear a strong analogy. But it does not appear to me that any such 
analogy exists. Where a vendor of goods has put them into the hands of a carrier 
in order to their being by him forwarded and delivered to the vendee, then, if the 
vendee before actual delivery to him becomes insolvent, the vendor has a right 
to resume the possession with which he had previously parted. It may be con- 
ceded, that the same circumstances which would justify a seller in stopping the 
goods in transitu will also warrant his retaining them before the transitus has 
commenced where nothing remains to be done but to deliver the goods to the pur- 
chaser. But here the proposed transit of the linseed from Odessa to London was 
not, as it seems to me, a transitus within the meaning of the doctrine relative 
to stoppage in transitu. I consider it to be of the very essence of that doctrine that 
during the transitus the goods should be in the custody of some third person, inter- 
mediate between the seller who has parted with, and the buyer who has yet 
acquired, actual possession. In this case the linseed was to be brought to London, 
not in the ordinary course of delivery by a seller to a buyer, but under the terms 
of a special contract which reserved to the defendant, the seller, the exclusive con- 
trol over it by means of the bills of lading. It was one of the terms of the contract 
that the defendant should in a certain stipulated mode cause the linseed to be 
transported to London in order that it might there be by him delivered at a price 
agreed upon to the bankrupt. This the defendant was bound to do in the same 
way as if he had agreed to do any other act, as, for instance, to build a ship, to 
manufacture goods, or the like, and he had no right to anticipate that when he 
had performed his part of the contract, the bankrupt, with whom he had contracted, 
would not by himself or his assignees perform what he had agreed to do. If the 
contract was beneficial to the bankrupt, the assignees would, of course, adopt it; 
if it was onerous, then the defendant would have to look to the bankrupt himself, 
the sole party with whom he contracted and whose liability would continue not- 
withstanding the bankruptcy, as was established by Boorman vy. Nash (1). On 
these grounds I think the declaration discloses a state of facts which gives the 
plaintiffs a right of action. 

Supposing this to be so, the only other question is whether the plea states matter 
which destroys the right of action appearing on the declaration. I think it does 
not. All beneficial interests in the bankrupt are by operation of law transferred 
to the assignees, including such a right of action as exists in the present case. 
The assignees have the right of adopting or repudiating the contracts of the bank- 
rupt, according as they may think them likely to prove beneficial or the contrary. 
The proposition implied and asserted by this plea is that the assignees are not 
entitled to the benefit of the bankrupt’s contracts unless, within a reasonable 
time, they give notice of their intention to adopt them. But for this proposition 
I find no warrant either in the statutes or the decided cases. All that the assignees 
are bound to do is to fulfil the bankrupt’s part of the engagement when the proper 
time arrives. If they expressly waive the contract, or without any express waiver, 
if at the proper time they omit to do what, by the terms of the contract, they are 
bound to do, in the first case they certainly will, and in the second they probably 
may, absolve the other party from all obligation towards the assignees. But in 
such a case the proper course for the defendants would be to plead, not that the 
assignees had not given notice of adopting the contract, but that they had repudi- 
ated it, of which the express waiver certainly would, and the implied waiver, by 
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omitting to do what they ought to do, might, under the circumstances, afford 
sufficient evidence. In this case it is not alleged by the plea that there was any 
express waiver, or any implied waiver, by omitting to perform any part of the 
contract, which, as representing the bankrupt, they were bound to perform. On 
the contrary, it is clear from the pleadings that they were always ready to do 
all which the bankrupt would have been bound to do, and I, therefore, think that 
nothing is stated in the plea defeating the plaintiffs’ right of action as disclosed 
in the declaration, and consequently that judgment ought to be for the plaintiffs. 


GURNEY, B.—The case of the plaintiffs stands upon ss. 12 and 63 of the Bank- 
rupt Act, 1825. Section 12 of the Act specifies the property of the bankrupt which 
the commissioners shall have power to dispose of: 


‘All his money, fees, offices, annuities, goods, chattels, wares, merchandise, 
and debts, wheresoever they may be found or known.”’ 


Section 63 vests the bankrupt’s property in his assignees. The words are: 


‘‘all the present and future estate of the bankrupt, wheresoever the same may 
be found or known, and all debts due or to be due to the bankrupt.”’ 


Although the words in these two sections are not precisely the same, they must be 
considered as denoting the same matters [see now Bankruptcy Act, 1914, s. 18, 
s. 38]. The object of the Act, as stated by Lorp TenterDEN, in Wright v. Fair- 
field (2), is to give the assignees, for the advantage of the creditors, every beneficial 
matter belonging to the bankrupt’s estate. 

What, then, is this case? The declaration states that Harris, the bankrupt, haa 
entered into a contract with the defendant that he (the bankrupt) would charter and 
send a vessel to Odessa to receive a cargo of linseed; that the defendant contracted 
to deliver the said cargo on board upon the arrival of the vessel at Odessa, and that 
bills of lading were to be made out to defendant’s order; and that the bankrupt 
contracted to pay for the linseed in ready money, on receiving the invoice and the 
bills of lading in London. It further stated that in part fulfilment of this contract 
the bankrupt did charter and send a vessel to Odessa to receive the cargo; that, 
prior to the arrival of the vessel at Odessa, the bankruptcy of Harris occurred; that 
the master of the vessel, as agent for the assignees, requested the defendant to ship 
and deliver the linseed, which he neglected and refused to do. 

It is contended by the defendant, that the bankruptcy absolved him from the 
performance of his part of the contract. I do not think that it had that effect. If 
the bankrupt had not chartered and sent the vessel to Odessa, he would have been, 
notwithstanding his bankruptcy, liable to an action for a breach of contract. Here 
he had performed his part of the contract, so far as it could at that time be 
performed. He had chartered and sent a vessel. He must thereby have incurred 
considerable expense. If he could not, in his own name, have insisted on the 


performance of the contract, because he was divested of his property and his ° 


rights, I think that it follows that his assignees, who had become his representa- 
tives, may enforce the contract, it being a contract beneficial to the estate and one 
in which the creditors had an interest. The defendant was not required to place 
the property in the hands of the bankrupt, or even in the hands of the assignees, 
and, to come in for a dividend, the defendant would have still preserved his control 
over the cargo, inasmuch as the bills of lading were to be in his own name, and 
the cargo was not to be delivered in London until payment was made in ready 
money. 

It is contended by the defendant that this resembles the case of stoppage in 
transitu. Stoppage in transitu stands alone in our law. It is founded in strict 
justice. A person who has sold and sent off goods to a purchaser may, on the 
bankruptcy or insolvency of the purchaser, re-possess himself of the goods, if he 
can do so before they have arrived at the end of their journey. This is to prevent 
his goods from being thrown into the mass of an insolvent estate, leaving him to 
come in for a dividend with the creditors in general, who would thus have the 
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benefit of his goods. The case before the court bears no resemblance to this. 
This linseed, if it had not been stopped by the defendant, would not have gone 
towards a dividend in the bankrupt’s estate, leaving the defendant to come in for 
his share of that dividend, but the estate would, as in justice it ought, have 
received the benefit of a beneficial contract made by the bankrupt, which contract 
had become beneficial by means of the expense which he incurred in chartering 
and sending the vessel to Odessa. 

If the declaration is sufficient, the only remaining question is whether the 
defendant’s plea is an answer to it, and I think that it is not. The plea is that the 
plaintiffs (the assignees) did not, within a reasonable time after the bankruptcy, 
give notice to the defendant of their intention to adopt the contract. ‘That is no 
answer to the plaintiffs’ declaration which alleges that he had notice of the arrival 
of the vessel at Odessa and that the master of the vessel, as agent for the assignees, 
within a reasonable time after the arrival, requested him to ship the cargo, which 
he neglected and refused to do. 

For these reasons, I am of opinion that the judgment should be for the plaintiffs. 





PARKE, B.—In this case the assignees sue on a contract made between the 
defendant and the bankrupt by which the bankrupt contracts to charter and send a 
vessel from London to Odessa and the defendant to sell, and ship on board there, 
on the arrival of the vessel, a cargo of linseed, the bills of lading for which were 
to be made deliverable to the defendant’s order (so as to preserve his hen for 
the price), and the bankrupt was to pay the price in ready money on receiving the 
invoice and bills of lading in London. The declaration assigns as a breach the 
non-shipment of the cargo at Odessa where the vessel arrived after the bankruptcy, 
of which, it is stated, the defendant had notice. The plea avers that the assignees 
did not, within a reasonable time after the bankruptcy, and after the arrival at 
Odessa, give notice to the defendant of their intention to adopt the contract, and 
there is a demurrer to this plea which raises two questions (i) whether the matter 
contained in the plea is an answer to the action, and (ii) whether the declaration 
discloses a good cause of action. 

I am of opinion that the assignees are entitled to recover. There can be no 
doubt that the effect of the assignment under ss. 12 and 63 of the Bankrupt Act, 
1825, is to vest in the assignees, to use the language of Lorp Tentrerpren in Wright 
v. Fairfield (2), every beneficial matter belonging to the bankrupt’s estate, and, 
among the rest, the right of enforcing unexecuted contracts by which benefit may 
accrue to that estate and such as may be performed on the part of the bankrupt 
by the assignees—such, in short, as would pass as part of his personal estate to his 
executors if he had died, which would not include that description of contract 
where the personal skill or conduct of the bankrupt would form a material part of 
the consideration. In order to enforce these contracts it is only necessary that the 
assignees should perform all that the bankrupt was bound to perform, as precedent 
or contemporary conditions, at the time when he was bound to perform them. 
The bankruptcy has no other effect on the contracts than to put the assignees 
in the place of the bankrupt, neither rescinding the obligations on either party, 
nor imposing new ones, nor anticipating the period of performance on either side. 
If the assignees do all that the bankrupt ought to have done, they may recover 
against the other contractor the damages which the bankrupt himself could have 
recovered if he had performed his contract. If they omit to do so, they lose the 
benefit of the contract, and the other contracting party has his remedy against the 
bankrupt, to which the certificate is no bar: Boorman v. Nash (1). 

To apply this to the present case, the bankrupt having already performed the 
first part of his contract, by sending a ship to Odessa, the next thing was that 
the ship should be ready to receive the cargo on board. This was also done, and, 
as the defendant refused to load the ship, there was a breach of contract for which 
the assignees could sue, for the performance of it would have been beneficial to 
the bankrupt’s estate, and would have been the only mode by which the outlay 
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in chartering and sending the vessel could be repaid. The assignees were not 
bound to pay, or to be ready to. pay, the price until the arrival of the cargo in 
London, and delivery of invoice and bill of lading—a period which had not yet 
arrived. This part of the case appears to me to be perfectly clear, and, conse- 
quently, the plea, which is framed on the supposition that the law requires the 
assignees to give express notice, in a reasonable time after the bankruptcy, of their 


adoption of the contract, is bad. The law only requires them to perform the. 


bankrupt’s part of it as and when he should have done it himself. 

It is said that the declaration itself discloses a sufficient reason for the non- 
performance of the contract, because it states the bankruptcy, and notice of it, 
before the time for loading the cargo; and it is said that by analogy to the doctrine 
of stoppage in transitu, the defendant might, on the receipt of that notice, decline 
to proceed to fulfil the engagement on his part. But the doctrine of stoppage in 
transitu applies only to the case of goods sold and delivered, for the delivery to a 
carrier or middle man is a delivery to the party, and in cases of bankruptcy and 
insolvency, the law, founded on an equitable principle, permits the unpaid vendor, 
at any time before the arrival of the goods at their place of destination, or the 
vendee’s actual possession, to resume possession, and put himself in the same 
position as if he had not parted with it (whether it enables him also to rescind 
the contract, is a point yet unsettled [see now s. 48 (1), (4), of the Sale of Goods 
Act, 1893] and which I need not now discuss). But this privilege in case of bank- 
ruptecy or insolvency (for it belongs to both alike) has never yet been extended 
further than to allow resumption of possession after the contract was complete 
by delivery, to undo as it were the delivery. There is no trace of any authority 
for saying that bankruptcy or insolvency excuses the party contracting with the 
bankrupt from performing any other unexecuted part of his contract. To allow a 
person to retire from his agreement before it is executed and the goods ready to be 
delivered is to deprive the bankrupt, and those who represent him, of all power to 
have the goods on payment of the stipulated price, and would work the greatest 
injustice where the bankrupt had already incurred expense. 

If there were a contract to build a vessel for the bankrupt, he supplying a part 
of the timber and paying the price by instalments, the last on delivery, and the 
bankruptcy occur after the timber has been supplied and some instalments paid 
and before the vessel is complete, it could not be contended for an instant that 
the builder could refuse to complete his contract on the ground of that bankruptcy 
and render all the previous expense of the bankrupt unavailing, yet that case is in 
principle similar to the present. The bankrupt has incurred the expense of 
chartering a ship; is the defendant to be at liberty to refuse to perform what he 
has engaged to do on the speculation that the bankrupt or his assignees will not 
pay? The amount of the bankrupt’s expenses is immaterial, and it might happen, 
in the case of articles of great bulk, that the cost of the vessel out and home 
constituted a very large part of the value of the goods here. Is the bankrupt to 
incur the expense and the defendant to be at liberty to refuse to deliver on board 
and throw the whole of it on the estate? It appears to me, that these questions 
must be answered in the negative. The only authority cited in the argument for 
the proposition that, in case of an unexecuted contract, an intervening bankruptcy 
excuses the performance, is Marsh v. Wood (8). It is enough to say that it was 
decided on the ground that the property in the subject-matter of the dispute was, 
by the bankruptcy, taken out of the bankrupt, and the submission was, therefore, 
no longer mutual, and not on the principle that bankruptcy dissolves the contract. 

For the above reasons I am of opinion, that the plaintiff is entitled to our judg- 


ment on this demurrer. 


LORD ABINGER, C.B.—This case arises upon the pleadings, which present 
the following state of facts. The bankrupt Harris had agreed to buy of the 
defendant about 2,000 quarters of Odessa linseed, at the price of 30s. 10d. per 
quarter, free on board, to be delivered by the defendant at Odessa on board a ship 


A 
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which Harris was to charter for the purpose of receiving the same; the invoice and 
bills of lading were to be sent by the defendant to London, and the price was to be 
paid by Harris upon their delivery to him in cash; the bankrupt, did, accordingly, 
charter a ship which arrived at Odessa after he became bankrupt, of which, as well 
as of the bankruptcy, the defendant had notice, and he was applied to by the 
master of the vessel, as agent of the plaintiffs, to ship the goods, which he refused 
to do. Upon this contract it is manifest that the defendant was to part with the 
possession of his goods of great value upon the faith that the buyer, at a future 
day when the bills of lading should arrive in London, would pay him for them. 
If he had actually shipped the goods before he had notice of the bankruptcy, and 
the bankruptcy had occurred afterwards, I think he might have stopped the goods 
in their progress to the buyer, had it been in his power to do so, and, if the goods 
had actually arrived at their destination, he might still have refused to hand over 
the bills of lading and invoice till the price was paid. The question then is whether 
under the actual circumstances he was compellable by law, knowing that the bank- 
rupt could not pay him, to expose himself to the risk of freight and insurance and 
sending his goods perhaps to a falling market, upon the chance only of its suiting 
the interest or the pleasure of the assignees to pay him. For it has not yet been 
contended that they were bound, or could have been compelled, to pay him. 

I am of opinion that it follows from the right of the vendor to stop the goods 
in transitu if he hears of the bankruptcy of the vendee before their delivery that 
he has, a fortiori, a right to refuse to part with the possession of them at all 
if he has notice of the bankruptcy while they remain in his actual possession. I 
think that the mere insolvency of the vendee would have been a bar to any action 
brought by him under the circumstances, and if he could not, by reason of his 
mere insolvency, have maintained an action for the refusal to ship the goods, 
no right to maintain such an action vested in his assignees by the event of his sub- 
sequent bankruptcy. 

Having the misfortune to differ with the other members of this court upon this 
question, I think it right to go somewhat more fully into the subject than I should 
otherwise have done. Although the question of stoppage in transitu has been 
as frequently raised as any other mercantile question within the last hundred 
years, it must be owned that the principle on which it depends has never been 
either settled or stated in a satisfactory manner. In courts of equity it has been 
a received opinion that it was founded on some principle of common law. In 
courts of law it is just as much the practice to call it a principle of equity which 
the common law has adopted. This was strongly insisted upon by Butter, J., in 
his celebrated judgment in the House of Lords, in Lickbarrow v. Mason (4) (4 Bro. 
Parl. Cas. 57). It has also been said by Lorp Kenyon that it was a principle of 
equity adopted by the common law to answer the purposes of justice. The most 
eminent equity lawyers that I have had the opportunity of conversing with in times 
that are gone by were unanimous in repudiating it as the offspring of a court of 
equity. 

The first case that occurred upon this subject affords some authority for the 
opinion of Butuer, J., and Lorp Kenyon. It is Wiseman v. Vandeputt (5), in 
1690. That was a bill filed by the assignees of the bankrupt against the vendor. 
The Lord Chancellor directed an action of trover to be brought by the plaintiffs, 
upon which they recovered a verdict. It is clear, therefore, that the rule had not 
at that time been adopted at law. The Lord Chancellor, however, adopted it in 
equity, and, notwithstanding the verdict at law for the plaintiffs, made a decree 
against them. The next case is Snee v. Prescott (6). Lorp Harpwicxr again 
applied the rule to a certain extent in equity, but it is remarkable that he received 
evidence of what was the custom of merchants on this point, and he expressly 
founds his decree upon the evidence of the custom of merchants as well as upon the 
justice of the case. This decision occurred in 1743. The next case is Kx parte 
Wilkinson (7), in 1755, referred to in D’Aquila v. Lambert (8), which took place 


in 1761. There the Lord Chancellor again grounded his decree on the usage of 
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merchants, and stated that the several previous decisions which had taken place 
to the same effect had given great satisfaction to the merchants. Numerous cases 
have followed at law showing that the right of stoppage in transitu, under certain 
circumstances, is now part of the common law. 

Nevertheless, owing perhaps to the doubtful state of its parentage, many un- 
satisfactory and inconsistent attempts have been made to reduce it to some 
analogy with the principles which govern the law of contract, as it prevails in this 
country between vendor and vendee. It is to be observed, however, that the right 
of stoppage in transitu is not peculiar to the law of England. It existed, I believe, 
in the commercial States of Europe. The cases I have already referred to show 
that it was practised in the Italian States. That it existed in Holland was proved 
in a case tried by Lorp LoucHBoroveH, and mentioned by him in his judgment 
in Lickbarrow v. Mason (4) (1 Hy. BI. at p. 864). That it is the law of Russia was 
also proved in Inglis v. Usherwood (9) and Bohtlingk v. Inglis (10). It appears 
also, on reference to the CHapiTre De LA Fariurré, in the Copm Napotfon, that the 
law of France on this subject is in all points similar to our own. It is known that 
this celebrated Code is chiefly a digest of the law of France as it existed before 
the Revolution. Indeed, the right of stopping in transitu had, before the com- 
position or digest of that Code, acquired the name in the French law of ‘‘Revendica- 
tion.”’ It may, therefore, be presumed to be a part of the law of merchants which 
prevails generally on the continent, the proof of which, from time to time, com- 
bined with its manifest justice and utility, has at length introduced it into the 
common law of England, of which the law merchant properly understood has 
always been reckoned to form a part. : 

In considering, therefore, new questions that may arise on this branch of the law, 
I think it safer to rely on the course and effect of the actual decisions that have 
taken place than upon the reasoning and dicta by which it has been attempted, 
not very successfully, to develop the principle, and to make it conformable in 
appearance and dress, if I may say so, with the family of English law into which it 
has been adopted. 

The first remark I would make is, that among the vast number of cases discussed 
upon this subject, this is, as far as I know, the first upon which the assignees 
of a bankrupt vendee of goods have brought an action upon the contract of sale 
against the vendor for non-delivery. There is, indeed, an example of an action 
of trover by the assignees of the bankrupt vendee against the vendor, in Hanson v. 
Meyer (11). That action appears to have been founded upon some of the decisions 
that a delivery of part of the goods sold by an entire contract was a delivery of 
the whole and that the vendor could neither stop in transitu nor retain the 
remainder because the property of the whole became indefeasibly vested in the 
vendee by the delivery of a part. The plaintiff, therefore, brought an action 


of trover to recover the remaining part of a parcel of starch sold by an entire | 


contract, which had not been actually delivered before the bankruptcy of the 
vendee, who had while solvent received the greater part. The court, however, 
decided against the plaintiff upon the narrow ground that the starch was by the 
contract to be weighed before it was delivered, and this remainder, not being 
weighed, could not be said to be delivered. It is impossible to read that case 
without being satisfied that, if the starch had been weighed, the decision would 
have been the same. However, as far as it goes, it is a decision that the assignees 
of the bankrupt vendee can have no property, as against the vendor, in any part 
of the goods which have not been actually delivered or of which the transitus has 
not terminated. 

By the law of England the contract for the sale of goods and a delivery to a 
carrier in compliance with the sale transfers the property from the vendor to the 
vendee, and the property of a bankrupt vests in his assignees. Nevertheless, 
neither the vendee, if he become insolvent, nor his assignees, if he become bank- 
rupt, can maintain an action of trover against the vendor or his agent, if the 
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vendor, before the arrival of the goods at their destination, take measures to 
prevent their delivery to the vendee or his assignees. 

Without stopping to inquire whether this right of the vendor to stop the goods 
in transitu be an equitable lien retained by him, or a privilege resulting from the 
latent jus proprietatis, or a power reserved to him by implication to rescind the 
contract in certain cases, or (which is, perhaps, the most reasonable) an arbitrary 
rule adopted for the advantage of trade, I would ask, of what avail is the exercise 
of the right if the insolvent vendee, or, he being a bankrupt, his assignees, may 
bring an action against the vendor upon the original contract of sale and claim 
damages for the non-delivery of the goods? Is not the inconsistency of these 
rights on the one side and on the other a sufficient proof that they cannot both 
exist? 

It is said that the phrase ‘‘stoppage in transitu,’’ ex vi termini, implies that a 
transitus must commence before it can be exercised. In other words that a vendor, 
in order to secure himself from the loss of his goods by delivering them to a bank- 
rupt vendee, must send them away, that he may exercise the right of bringing 
them back again or of preventing their delivery; that, if he agrees to sell goods 
upon credit and the vendee becomes insolvent before they are delivered, he cannot 
refuse to deliver them to the vendee or his assignees upon the application of 
the one or the other in person, but he may prevent the delivery to either if he 
will only take the trouble before they apply to make the goods set out upon their 
journey—that he must deliver them to a carrier, in order to prevent their delivery 
to the vendee. 

Surely the absurdity of this conclusion is a sufficient refutation of the argument. 
It is, indeed, true that a stoppage in transitu, literally speaking, can have no 
place before a transitus commences. But the reason why a vendor possesses the 
right to stop in transitu is that he is not bound to deliver to an insolvent vendee 
or his assignees. If he were so bound, he could not stop them in transitu, the 
right to do which proves, a fortiori, a right to refuse to part with the possession in 
ease of insolvency of the vendee. If, indeed, it were true that the assignees of a 
bankrupt might maintain an action to recover damages for the non-delivery of goods 
sold to the bankrupt, numerous cases must have occurred in which it would have 
been their interest to do so. But not only has no such action been brought, but I 
am not aware of any dictum to that effect previously to that of Lorp TENTERDEN, 
in Boorman v. Nash (1), where, in support of an action clearly maintainable against 
the bankrupt for damages which could not be proved under his commission by 
reason of his refusal to accept oils sold to him before his bankruptcy and to be 
delivered at a period which arrived after his bankruptcy, that learned judge is made 
to say that the contract was not rescinded by the bankruptcy (which in one sense 
is true) and that the assignees might have enforced it if they had thought fit, from 
which last part of that dictum I must beg leave entirely to dissent, as being alto- 
gether inconsistent and irreconcilable with any principle on which the right of 
stoppage in transitu can be founded. Generally speaking, bankruptcy is no dis- 
charge of the bankrupt from an executory contract made before the bankruptcy 
which he is free to perform afterwards. There may possibly be many cases which 
ingenuity may suggest, where, from the nature of the contract and the circum- 
stances attending it, the solvent party as well as the bankrupt may be liable in 
equity and at common law to the performance of it, or to the payment of damages. 
Each of these cases will depend on its own circumstances, which no doubt will 
develop some rule or principle of law or equity, by which the particular case is 
to be governed. 

But there is a certain class of contracts in which it is manifest that bankruptcy 
must put an end to all claim of the bankrupt or his assignees to the performance 
of them by the solvent party. The contract of partnership is a familiar instance, 
and in every case where the motive or consideration of the solvent party was 
founded, wholly or in part, upon his confidence in the skill or personal ability of the 
bankrupt, if the bankrupt, from his circumstances, is unable to perform his part, 
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the assignees, as it appears to me, are not entitled to substitute either their own 
capacity, or skill, or credit, for that of the bankrupt. Suppose, for example, that 
a man of wealth, by way of encouraging bankers whom he wishes to patronise 
should agree with them for a certain term of years to keep his cash with them, 
upon the faith of which agreement they take a shop, purchase strong boxes, and 
incur other expenses necessary to carry on the trade. Upon their bankruptcy, 
their assignees would surely have no right to insist upon keeping his cash for the 
remainder of the term, or upon their right to find him a banker. 

An instance of another kind, but depending on the same principle, occurred 
between the late Sir Walter Scott and his booksellers, who had become bankrupts. 
He had engaged to write a novel which they were to have the benefit of publishing, 
in consideration of which they were to pay him £4,000, for which they had given 
him their acceptances in anticipation. Before the work was finished they became 
bankrupt, whereupon Sir Walter Scott took up all the bills he had negotiated. 
Upon the conclusion of his work, when it was ready for the Press, the assignees 
- contended, that by virtue of the contract they had a right to the profit of publishing 
it, which they were ready to undertake. Sir Walter Scott suggested several 
grounds to show that the credit, the skill, the judgment, integrity, and personal 
character and reputation of a publisher were matters of great importance to an 
author, on which the success and reputation of his works might greatly depend, 
and, therefore, insisted that, the consideration for his contract having respect to 
the personal credit and qualities of the bookseller, he was by their bankruptcy 
discharged from his contract. JI must own that his reasoning appeared satisfactory 
to me, but a more obvious illustration of the principle on which it rested would 
have been afforded by reversing the case and supposing that Sir Walter Scott had 
been the bankrupt and his booksellers solvent. In those circumstances would they 
have been content to pay their £4,000, and take the risk of publishing a novel 
written by the assignees of the novelist? 

Without, therefore, presuming to suggest any rule that would govern all possible 
contracts upon the event of the insolvency of either party, I shall confine myself 
to the single case of a contract for the sale of goods where the bankruptcy or 
insolvency of the buyer intervenes before the period for the payment has arrived 
and before the goods have come to the actual possession of the buyer or his 
assignees or the ultimate place of their destination. In other words, I confine 
myself to the single case where the right of stoppage in transitu, after the transit 
has commenced, may be exercised, and it appears to me very plain that wherever 
that right may be exercised, it is a proof, a fortiori, that the vendor is discharged 
by the insolvency of the vendee from the obligation of delivering the goods at all, and 
consequently from the obligation of making the transitus commence. 

If it be necessary to look for any principle on which this right depends, it may 
be found in the implied condition in every sale of goods that the buyer, if he lives, 


or his estate if he dies, will be able to pay for them. To him and to his ability. 


alone the vendor trusts, and he is not bound to take the credit of any other man. 
He may, if he think fit, dispatch the goods to the assignees upon their request, and 
take them for his paymasters, but, if he does so, he makes a new contract with 
them. In the case where the vendor is not to part with his personal possession of 
the goods till he is paid, it is clear that neither the bankrupt nor his assignees can 
have the goods without payment. There credit is no part of the contract, and the 
position of the vendor is not changed by the insolvency. But where the goods are 
to be paid for at a future day, or where the vendor is to part with the actual 
possession of them by sending them by a carrier, though he is to receive the money 
upon delivery after their arrival, in either of these cases he trusts to the credit 
of the bankrupt. The assignees are not bound to pay for the goods when they 
arrive. The vendor has not contracted either to give them credit, or to take the 
risk of their responsibility or their pleasure. The only consideration for his agree- 
ment to dispatch the goods is the credit he gives to the personal ability of the 
vendee to pay for them when they arrive, and if that consideration fails, the con- 
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tract is voidable at his pleasure. By the law of France, to which I have already 
referred, it is provided that the syndics of the insolvent are entitled to a delivery 
of goods stopped in transitu if they will pay the vendor the full price the bankrupt 
has agreed for. This is a positive rule, and it must be understood that they are to 
make actual payment and not to substitute their credit or that of any other man for 
that of the bankrupt, for that would be a new contract. The rule applies to a case 
of actual stoppage in transitu, where, to a certain extent, the vendor has acted upon 
the credit of the vendee, and not to the case of a notice of bankruptcy before the 
goods are dispatched. 

It is no new principle in the law of England to say that a contract is void on the 
ground of fraud. Many cases have occurred where contracts of purchase, made with 
the fraudulent intent to cheat the vendor, and dispose of the goods at a swindling 
price to raise money, have been deemed void. In some cases such contracts have 
been made the foundation of criminal charges of felony or fraud. If aman, intending 
bankruptcy, were to purchase goods for the mere object of making a better dividend, or 
of preferring a favourite creditor, without the least intention of paying for them, 
I presume, upon the clear proof of such facts, the vendor would be held absolved 
from his contract. Bankruptcy and insolvency are presumably founded in inten- 
tion and fraud, and the law, which protects the vendor in such a case from the loss 
of his goods by delivery of them to a bankrupt or insolvent, may very properly be 
considered as proceeding on the principle that a contract to purchase goods by one 
who shortly after becomes bankrupt or insolvent was a fraudulent contract, and 
void as against the vendor, though not against the vendee who could not set up 
his own fraud to avoid his contract. 

I consider the absence of all example of the assignees of a bankrupt vendee bring- 
ing an action for the non-delivery of goods, a very cogent proof of the opinion which 
has prevailed on this subject. But there is a case of an action brought by an 
insolvent vendee against the vendor, the decision of which goes the full length of 
establishing the position I have laid down, that the insolvency of the vendee dis- 
charges the vendor from the obligation of parting with the goods upon credit. It is 
Reader v. Knatchbull (12), tried at the Sittings at Westminster after Hilary Term, 
1786, before Butter, J. It is stated (5 Term Rep., at p. 218, n.): 


“The plaintiff declared upon an agreement by the defendant to deliver to 
him a quantity of Manchester cottons. The defence was that after making the 
contract the plaintiff had compounded with his creditors. Buuurer, J., directed 
the jury that if they believed the plaintiff was really in such a situation as to 
to be unable to pay for the goods, that was a good defence in point of law 
to the action; and the jury accordingly found a verdict for the defendant.”’ 


This authority ought to be deemed conclusive upon a question in which common 
sense and common justice point to the same conclusion. 

To apply the principle to the present case. Is it a case in which the vendor, 
after the commencement of the transitus, might have stopped the goods and pre- 
vented their delivery to the bankrupt? That it is so is proved by Bohtlingk v. 
Inglis (10), in which, though the vendee, by the contract, was to charter a ship 
and send it for the goods, and though the goods were shipped in that vessel, it was 
held that the vendor might still exercise the right of stopping in transitu. That 
case is, indeed, exactly similar to the present in all points but one which makes 
this a stronger case for the exercise of the right, and that point is that by the con- 
tract here the vendor was to retain the bills of lading in his own hands till they 
were exchanged for the money. It is the case, therefore, of a contract to sell goods 
to be delivered at a future time, before which the vendee becomes bankrupt. If, 
therefore, the vendor should ship the goods before he has notice of the insolvency, 
he has a right to stop their delivery to the insolvent who cannot pay him for them. 
Is he bound, then, after previous notice of the bankruptcy, to send the goods upon 
the chance that the assignees may take them and pay him? Surely not. The 
assignees are under no obligation to pay him; they may refuse to take tha goods 
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and leave them on his hands. He is, therefore, according to the opinion of the 
other members of this court, reduced to the dilemma that he is bound to send 
the goods to London, there to take the chance of market which, if favourable, may 
tempt the assignees to receive them, and pay the price, but, if unfavourable, must 
bring a loss upon him, even of the whole, should the price not be equal to the 
freight. Whereas the very object of his contract was, to sell for a fixed price, 
and have nothing to hazard. Under these circumstances it appears to me that he 
was discharged by the insolvency of the vendee from the obligation to send forward 
the goods at all; that according to the case above referred to he would have had a 
good defence against the insolvent, and he, being insolvent, brought an action 
for the refusal to ship the goods before his bankruptcy; and, consequently, that no 
cause of action for not shipping the goods vested in the assignees. 

I observe the declaration is so framed as to embrace the alternative of a right 
of action in the assignees upon the original contract, and a right of action derived 
from their notice that they would perform the contract in place of the bankrupt. 
But if no right of action existed in them to compel the shipment of the goods, the 
declaration is bad, and I am of that opinion. If it could be supposed, which I 
think it cannot, that any right of action could arise out of their notice that they 
were ready and willing to receive and pay for the goods, then, as such notice must 
have been given in reasonable time, the plea which alleges that it was not given 
in reasonable time must be good, so that in either case the judgment on the 
demurrer ought to be for the defendant. 

I would add only one remark, to distinguish the case of an executor from that 
of an assignee. A party contracting to sell goods must contemplate the existing 
and continuing solvency of the vendee till the goods are paid for, but he cannot 
contemplate the continuance of his life so as to make that an implied condition 
of the delivery. He contracts, therefore, in point of law, with the vendee and his 
executors, but not with the vendee and his assignees. 

Judgment for plaintiffs. 


BRADBEE v. CORPORATION OF LONDON 
(GOVERNORS OF CHRIST'S HOSPITAL) 


[Court or Common PLEAs (Tindal, C.J., Coltman and Cresswell, JJ.), April 22, 
29, 1842] 

[Reported 4 Man. & G. 714; 2 Dowl.N.S. 1643 5 Scott, N.R. 79; 
11 L.J.C.P. 209; 184 E.R. 294] 

Negligence—Adjoining premises—Lnability of adjoining owner—Building opera- 
tions—Damage to neighbouring premises—Demolition—Bricks falling on 
adjacent house—Negligent underpinning of party-wall. 

Where a person is conducting building operations he is liable for damage he 
causes to his neighbour’s premises through work being executed negligently, 
e.g., by permitting, during the demolition of a building, bricks to fall on the 
neighbour's house, or negligently underpinning a party-wall. 

Arbitration—Arbitrator—Duty—Special Case—Obligation to state award or ques- 

«tion of law in form of Special Case when required to do so by parties. 

An arbitrator must, if required to do so by the parties to the arbitration who 
have so provided in the agreement to refer, state in the form of a Special Case 
for the decision of the High Court the award or any question of law arising 1n 


the course of the reference. 


F 
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A Custom—Reasonableness—Highway—Obstruction—Building operations—Power 
of Lord Mayor to permit erection of hoarding. : 

An ancient custom empowering the Lord Mayor of London to permit the 
erection and continuance of a hoarding obstructing the highway during the 
erection or demolition of a building in the city, 

Held to be a convenient and reasonable custom. 


B 


Notes. As to the duty of an arbitrator to state a Special Case, see Hatspury’s 
Laws (3rd Edn.), vol. 2, pp. 838-41; as to reasonableness of a custom, see ibid., 
vol. 11, pp. 162-164; as to an occupier’s duty not to damage his neighbour, see 
ibid., vol. 28, pp. 50-53. For cases see 2 Diaest (Repl.) 584-587; 7 Dicesr (Repl.) 
303 et seq.; 17 Diaest (Repl.) 12-14; 86 Diarst (Repl.). 
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A 1 Har. & W. 1; 4 L.J.K.B. 90; 111 E.R. 175; 44 Digest 25, 170. 

Wilkes v. Hungerford Market Co. (1885), 2 Bing.N.C. 281; 2 Scott, 446; 1 Hodg. 
281; 5 L.J.C.P. 23; 182 E.R. 110; 26 Digest (Repl.) 520, 1976. 


Rule Nisi obtained by the plaintiff calling on the defendants to show cause why 

judgment should not be entered for him with £150 damages on one plea or £50 on 

I the general issue, and a rule nisi obtained by the defendant to set aside the award 
of an arbitrator appointed by the court to adjudicate on the issues raised by the 
parties. 

The plaintiff was possessed of a shop in which he carried on a trade, and the 
defendants were possessed of an adjoining house. The defendants, preparatory to 
pulling down their house and seven others next to it, and erecting another house 
on the site of the first-mentioned house, erected in front of their houses a hoarding 
which enclosed a public footway, thereby obstructing the footway and the approach 
to the plaintiff's shop, and the passage of persons on that side of the street. In 
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due course the defendants pulled down the eight houses and erected a house 
adjoining the plaintiff's messuage. The plaintiff alleged that the defendants 
wrongfully and without reasonable cause delayed pulling down and re-building for 
an unreasonably long time after the erection of the hoarding and wrongfully con- 
tinued the hoarding, so obstructing the footway and approach, for an unreasonable 
time, whereby customers were prevented from frequenting the plaintiff’s shop. It 
was also alleged that the defendants, by their agents and workmen, conducted 
themselves so carelessly, negligently, and improperly in pulling down the defen- 
dant’s house that large quantities of bricks, tiles, etc., fell from the house into and 
upon the plaintiff's premises, breaking divers skylights and damaging goods. 
Thirdly, the plaintiff said that the defendants, by their agents and workmen, con- 
ducted themselves so carelessly and negligently in clearing the ground for the 
foundation of the new building, and in underpinning the party-wall, that the party- 
wall and all the walls and floors of the plaintiff's premises sank and cracked and 
the premises were damaged. The plaintiff alleged that, as a result of these 
matters, he had suffered damage, for which he claimed compensation from the 
defendants. 

The defendants denied liability, and pleaded, on the issue regarding the hoard- 
ing, an immemorial custom in London that if any person had occasion to erect or 
pull down any building within the city, near to any public way, and had occasion 
for those purposes to erect and continue any hoarding in such a manner as to 
obstruct or enclose any part of a public way within the city, and had applied to the 
Lord Mayor for his licence to erect and continue such hoarding in such manner and 
for such purpose or purposes, the Lord Mayor had full power and authority to 
license such person to erect and continue a hoarding of such dimensions, in such 
manner, and for such time as he thought reasonable. 

On the cause coming on for trial before TrnpaL, C.J., in London, after Trinity 
Term, 1839, a verdict was taken for the plaintiff for £2,000 by consent, subject to 
the award of a barrister who by the order of nisi prius was empowered to direct that 
a nonsuit should be entered or that a verdict should be entered for the plaintiff or 
the defendants as he should think proper, and who was, at the request of either 
party, to state any point of law upon the face of his award for the opinion of the 
court, the costs of the suit to abide the event of the award, and the costs of the 
reference and award to be in the discretion of the arbitrator. 

The arbitrator published his award on Oct. 20, 1841. He assessed the damages 
sustained by the plaintiff, by reason of the keeping and continuing of the hoarding, 
and so obstructing the footway and the approach to the plaintiff's house, at the 
sum of £150, and the damages sustained by the plaintiff by reason of the delay in 
the pulling down and re-building of the houses otherwise than by the keeping and 
continuing of the hoarding, at the sum of £100. The damages sustained by the 
plaintiff by reason of the carelessness and negligence and improper conduct of the 
defendants, their agents, and workmen in neglecting to use reasonable and proper » 
precaution in pulling down the defendants’ house he assessed at the sum of £500, 
and the damages sustained by the plaintiff, by reason of the carelessness, negli- 
gence, and unskilfulness of the defendants, their agents, and workmen in and about 
digging and clearing the ground for the foundation of the house so built on the site 
of the house of the defendants and in and about underpinning the party-wall be- 
tween that house and the messuage of the plaintiff and removing a certain part of 
the party-wall and connected therewith, at the sum of £200. As to so much of the 
plaintiff’s allegations as related to careless, negligent, and improper conduct of the 
defendants in shoring up the party-wall between the house of the defendants and 
the premises of the plaintiff, the arbitrator found that the defendants are not guilty 
thereof. | 

The arbitrator found that the defendants had obtained the licence of the Lord 
Mayor to erect the hoardings, and also the licence of the surveyor of the pavements 


for the same purpose. 
In Michaelmas Term, 1841, the plaintiff obtained a rule calling upon the defen- 
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dants to show cause why judgment should not be entered for him upon the second 
issue non obstante veredicto with £150 damages, or why the verdict should not be 
entered for the plaintiff upon that issue with £150 damages, upon the ground that 
the custom set out in the second plea was not good in point of law, and that the 
licences set out in the award did not support the defendants’ plea, or why, in case 
the court should be of opinion that judgment should not be entered for the defen- 
dants on that part of the declaration professed to be justified by the second plea, 
the judgment should not be entered for the plaintiff on the general issue for the 
£50 awarded in respect of the continuance of the hoarding beyond the time covered 
by the licences, on the ground that such continuance was not justified by the 
licences. A rule nisi was also obtained by the defendants to set aside the award 
on a number of grounds. 


Serjeant Channell and Addison showed cause against the defendants’ rule and 
supported the plaintiff's rule. 

Peacock supported the defendants’ rule and showed cause against the plaintiff's 
rule. 


Cur. adv. vult. 


April 29, 1842. TINDAL, C.J., delivered the following judgment of the court. 
This case has been brought before the court upon two cross-motions—one a rule, 
obtained by the plaintiff, calling on the defendants to show cause why judgment 
should not be entered for the plaintiff on the matter stated in the declaration and 
proposed to be covered by the second plea, non obstante veredicto, with £150 
damages, or why the judgment should not be entered for the plaintiff on the general 
issue for the sum of £50 awarded in respect of the continuance of the hoarding 
mentioned in the declaration, and the other a rule, obtained by the defendants, 
which calls on the plaintiff to show cause why the award made in this cause under 
an order of nisi prius should not be set aside upon various objections (twenty-six 
in number) which have been urged against the validity of the award. We think it 
will be more convenient to consider, in the first instance, the validity of the award, 
and afterwards the plaintiff's rule for judgment non obstanté veredicto. 

With respect to the first objection taken to this award—that the arbitrator was 
bound to decide as to the amount of damages to be recovered and to direct how the 
verdict should be entered up—it appears to us that the arbitrator, upon the proper 
construction of the order of reference, was not bound to come to such a decision 
or to give such a direction. He has, by his award, disposed of all the issues joined 
on the record, and has assessed damages separately in respect of each subject- 
matter of complaint stated in the declaration. By the order of nisi prius the 
arbitrator was bound, at the request of either party, to state on the face of his 
award any point of law for the opinion of this court, and each party called upon him 
to state certain points as to the right of the plaintiff to recover damages in respect 
of some of the grievances stated in the declaration as to the validity of the second 
plea founded on the custom, and as to the right of the plaintiff to judgment non 
obstante veredicto, if the issue taken on that plea should be found for the defen- 
dants. The arbitrator, therefore, could not make an award which should be final 
as to those several matters. Anderson v. Fuller (1) was cited to show that an 
arbitrator cannot, without special leave, state a Case for the opinion of the court, 
but here, by the order of nisi prius, and by the parties themselves, he was required 
so to do. [By s. 21 of the Arbitration Act, 1950 (29 Hatsnury’s Srarutss (2nd 
Edn.) 89), an arbitrator is given permission to state the award or a question of law 
arising in the course of the reference in the form of a Special Case for the decision 
of the court. If directed by the court, he must do so.| The first objection, there- 
fore, fails, and the same answer may be given to the second and third, viz., that 
the arbitrator has fully discharged his duty by finding the issues, assessing the 
damages separately, and stating for the opinion of the court such points as the 
parties required, and that he could not make any final award upon these points. 

The fourth objection is that the arbitrator has not determined as to the validity 
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of the second plea independently of the question of the validity or invalidity of the 
custom therein set forth as he ought to have done, but has, without being requested 
so to do by either of the parties, raised as a question for the court the validity of 


that plea generally. But this objection does not appear to be founded in fact. The 


arbitrator was requested by the plaintiff and the defendants to raise a question as 
to the validity of the custom, and by the former to raise a question as to the 
sufficiency of the evidence to prove residuum cause, and he does not appear to have 
raised any other question respecting it. But even if it could be shown that he has, 
inasmuch as he has in the first instance found the issue on the plea generally for 
the defendants, the matter afterwards stated may be rejected as surplusage: 
Barton v. Ranson (2); Re Wright and Cromford Canal Co. (3). It is a sufficient 
answer to the fifth objection that the arbitrator has assessed the damages separately 
as required by the plaintiff, so that the court shall direct what shall be the effect of 
their decision as to the custom, and the same answer may be given to the sixth, 
seventh, and eighth objections. 

The ninth objection is that the arbitrator has not decided certain points therein 
mentioned, but he has by assessing the damages separately submitted all those 
points to the court, as the defendants themselves required him to do. As to the 
tenth objection, it was conceded during the argument that the plaintiff could not 
recover any damages for the delay in pulling down the houses, independently of the 
fact of keeping up the hoarding, but the point was raised at the request of the 
parties and the validity of the award is not affected by it. The eleventh and 
twelfth objections are not founded in fact. The arbitrator has raised the questions 
referred to in those objections. 

The thirteenth objection was founded on the supposed resemblance of this case to 
that of Chadwick v. Trower (4), but upon examination it will be found to be 
essentially different. The declaration in that case contained two counts and general 
damages were given on both. It was contended that the second count could not be 
supported. It alleged that the plaintiffs were possessed of a vault with wine in it, 
that the defendant was about to pull down the adjoining vaults and walls, and that 
it was his duty in the event of his not shoring up the walls to give notice to the 
plaintiffs of his intention to pull down, and also that it was his duty to use due care 
and skill, and to take due, reasonable, and proper precautions, about the pulling 
down his vaults and walls so that the plaintiff’s vault should not be injured. It 
was then alleged that, as a breach of such duty, the defendant pulled down his 
vaults and walls without giving the plaintiff notice, and without taking due care 
and precaution in pulling down, whereby the plaintiff's vault was injured. The 
Court of Exchequer Chamber held that the count was bad on two grounds—first, 
that the defendant was not bound to give notice; secondly, as it was not alleged 
that the defendant knew of the existence of the plaintiff's vault, it could not be 
said that the law imposed upon him the duty of taking precaution against injuring 


it by pulling down his own walls. The declaration in this case is very different. 


It charges the defendants with conducting themselves so carelessly, negligently, 
and improperly in pulling down their house, and in neglecting to use proper pre- 
cautions in that behalf large quantities of bricks, mortar, etc., fell from the defen- 
dants’ house into and upon the plaintiff's house, broke the windows, skylights, etc., 
and occasioned great consequential damage. The plaintiff, therefore, complains, 
not of some mere omission on the part of the defendants, but of their doing certain 
acts in so negligent a manner that the plaintiff's house was injured. The present 
case is, therefore, very like that of Dodd v. Holme (5), and the arbitrator was 
warranted in giving damages in respect of this part of the declaration. 

The fourteenth objection is only a repetition of the fifth in a different form. The 
fifteenth is too general. The sixteenth is founded upon a supposed inconsistency 
in the award. But there is not any such inconsistency. The semblance arises 
from the arbitrator’s compliance with the request of the parties, that he would 
submit to the judgment of the court the validity of the second plea, and also the 
sufficiency of the evidence to maintain the issue taken upon it. No attempt was 
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made to support the seventeenth objection, which, indeed, appears to be wholly 
unfounded. The eighteenth objection is that the arbitrator ought to have de- 
termined whether the custom set up in the second plea was good or bad, but he 
could not do so, as the plaintiff required him to raise the question on the award if 


he thought it good, and the defendants if he thought it bad. The nineteenth 


objection is that the arbitrator did not raise on his award the third, fifth, and sixth 
points which the defendants desired to have raised. But the third would have been 
useless, as no damages are given in respect of the matter to which it refers; the 
fifth is, in fact, raised, and the sixth was determined in favour of the defendants 
by the arbitrator’s finding that part of the plea of not guilty in their favour. The 
twentieth objection is too general. The twenty-first is also too general. If the 
defendants had reason to complain that some specific point which they wished to 
have had raised was not raised, they should have pointed it out. 
The twenty-second objection is 


‘that the arbitrator has not found or stated in or by his award how long the 
hoarding erected by the defendants in front of their houses preparatory to 
pulling down the same remained before the same was removed so as no longer 
to enclose any part of the said public footway, as mentioned in his award, or 
how long it remained in the state last mentioned before it was again removed 
and re-erected as in the award mentioned, or how long it enclosed a part of the 
said footway, or in part obstructed the same.”’ 


But the arbitrator does not appear to have given any damages in respect of the 
re-erection of the hoarding, and, therefore, it was unnecessary to raise this point. 
The twenty-second objection complains that the arbitrator has not found or stated 


“whether the party-wall mentioned in the award belonged wholly to the 
plaintiff or to the defendants, or partly to one and partly to the others, or 
whether it belonged to them as tenants in common.”’ 


With respect to the party-wall, the defendants requested the arbitrator to raise for 
the opinion of the court the following question : 


‘“Whether the defendants were bound to underpin more than their own half of 
the party-wall, and whether they are liable upon the present declaration for 
underpinning only their own side, provided they were not guilty of negligence 
in so doing?’’’ 


The plaintiff, on the other hand, requested him to state, among other things 


‘‘whether or not the plaintiff's house was an ancient house, and whether it had 
always been supported at the east end thereof by the party-wall, and whether 
or not the sinking of the plaintiff's house was occasioned by the defective 
underpinning on the part of those employed by the defendants.”’ 


As to this part of the case the arbitrator has stated that 


‘“the carelessness, negligence, and unskilfulness of the defendants, their agents, 
and workmen in and about the underpinning of the said party-wall consisted in 
their underpinning the said party-wall partially, and not underpinning the 
whole of the said wall, whereby the said plaintiff's house sunk and sustained 
damage.’’ 


Both parties appear to have assumed before the arbitrator that the party-wall 
belonged one half to the plaintiff and the other half to the defendant, and he was 
not required to state any question for the opinion of the court upon that point. 
He has, according to the request of the parties, raised a question as to the liability 
of the defendants in respect of injury arising from their underpinning only their 
own half of the party-wall, by stating that the carelessness, negligence, and un- 
skilfulness for which he has given damages consisted in underpinning their own 
half of the party-wall only. There is not, among the numerous objections taken to 
this award, any one distinctly complaining of that assessment of damages. Assum- 
ing, however, that the point is raised for the consideration of the court, we are of 
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opinion that the defendants had no right to underpin the party-wall, either partially 
or wholly, unless that could be done without injuring the plaintiff's house. It may, 
indeed, be doubtful whether the plaintiff had a several interest in that half of the 
wall which was next to his house or whether he and the defendants were tenants in 
common of the whole, but, in either event, an action on the case was maintainable 
against the defendants in respect of the injury which resulted from the mode of 
their dealing with it: see Comyns’s Dicrst, Estates (K 8.); Cubitt v. Porter (6). 

The twenty-third, twenty-fourth, and twenty-sixth objections are too general. 
The twenty-fifth cannot be sustained; for it has been already shown that the 
arbitrator was not bound to make a final award, but had authority and was bound 
to state a Case for the opinion of the court. The award, therefore, cannot be set 
aside, and the defendants’ rule obtained for that purpose must be discharged. 

The rule obtained by the plaintiff for judgment non obstante veredicto remains 
to be considered. Two grounds have been stated for that motion: (i) that the 
custom set out in the second plea is bad in law; (ii) that the licences stated by the 
arbitrator to have been proved before him did not support the plea. It was urged 
that the custom was unreasonable because the power alleged to be vested in the 
Lord Mayor is not merely to give a licence to obstruct by a hoarding any part of a 
public way next adjoining or near to any house which the party may be about to 
pull down or erect, but to license the obstruction of any part of any public way 
within the city of London. But, upon examination of the language of the plea, it 
will be found that the power is not quite so large. It runs thus: 


‘‘From time whereof the memory of man is not to the contrary, until and at 
the time of the committing of the grievances in the introductory part of the 
plea mentioned, there had been and was, and from thence hitherto hath been, 
and still is, within the city of London a certain ancient and laudable custom 
there used and approved of, that is to say, that if any person or persons, body 
corporate or politic, hath or have at any time or times during the time afore- 
said, had occasion to erect or pull down any building or buildings within the 
said city, near to any public way within the said city, and hath or have had 
occasion for those or either of those purposes to erect, place, or continue any 
hoarding in such a manner as thereby to obstruct or enclose any part of any 
public way within the said city, and hath or have applied to the Lord Mayor of 
the said city for the time being for his permission, licence, or authority to 
erect, place, and continue such hoarding in such manner and for such purpose 
or purposes as aforesaid, such Lord Mayor for the time being of the said city 
hath, during all the time aforesaid, had full and free power and authority to 
authorise, license, and permit, and hath lawfully authorised, licensed, and per- 
mitted, and been used and accustomed to license, authorise, and permit such 
person or persons, body corporate or politic, to erect, place, and continue any 
such hoarding for such purpose or purposes aforesaid, and of such dimensions, 
and in such manner, and for such time or times as he hath thought reasonable 
or proper for such purpose or purposes; and the person or persons, body cor- 
porate or politic, so applying as aforesaid and having obtained such permission, 
licence, or authority as aforesaid, hath and have during all the time aforesaid, 
lawfully and of right erected, placed, and continued, and been used and 
accustomed of right to erect, place, and continue for such purpose or purposes 
in any such public way so to inclose or obstruct the same, such hoarding in 
such manner, and of such dimensions, and for such time or times as he or they 
have been so authorised, licensed, or permitted to do by the Lord Mayor for the 
time being of the said city as aforesaid, except so far as such custom, power, or 
authority hath been affected by the Metropolitan Paving Act, 1817."’ 


The custom is, therefore, confined to the erection of a hoarding which the party 
applying for the licence has occasion to erect so as to obstruct part of a public way 
for the purpose of building or pulling down a house, and we do not discover any 
thing unreasonable in such a custom. It is convenient that a power to grant such 
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A licences should be vested somewhere. It is often necessary for the safety of the 
public, as well as for the advantage of individuals, that houses should be taken 
down and re-built, and that cannot be done without exposing the public to much 
danger and annoyance unless a hoarding be erected, and surely it is not unreason- 
able that a party about to undertake such a work should be enabled to ascertain 
beforehand what he may do with safety, instead of incurring the peril of a verdict 

B against him in a criminal or civil proceeding, or perhaps in both. The Metropolitan 
Paving Act, 1817, makes it requisite that a person about to erect a hoard should 
obtain a licence from the surveyor of the pavements of the district. The legis- 
lature, therefore, appears to have considered it reasonable that the surveyor should 
be the judge of the propriety of granting such licences, and this confirms the 
opinion that an immemorial custom giving the like authority to the Lord Mayor is 

C not unreasonable, especially as the soil of the streets of the city of London is vested 
in the corporation, and it is possible that on the original dedication of the streets of 
the city to the public, the power in question may have been reserved to the chief 
magistrate. 

It was further urged that the custom cannot warrant the Lord Mayor in granting 
a licence to keep up a hoard for an unreasonable time, but if he may, by custom, 

D have power to judge of the expediency of erecting it, we think he may also judge 
how long it ought to be continued. [The requirements with regard to the erection of 
hoardings are to be found in s. 147 of the Highways Act, 1959 (89 Haussury’s 
STATUTES 569). | 

Assuming, then, the custom to be good, we think that the licences set out on the 
award were suflicient to justify the finding of the arbitrator in favour of the de- 

FE fendants on the issue taken on the second plea. The rule for entering judgment 
for the plaintiff non obstante veredicto must, therefore, be discharged, and, as the 
plea is pleaded generally to the keeping and continuing of the hoarding erected as 
in the declaration mentioned, the plaintiff cannot have either the £100 or the £50 
assessed as damages in respect of the maintenance of that hoarding. Neither can 
he have the £100 assessed for damages sustained in respect of the delaying and 

}’ retarding of the pulling down and re-building of the houses in the declaration men- 
tioned, otherwise than by the keeping and continuing of the hoarding. We, there- 
fore, think that the plaintiff's rule for entering judgment non obstante veredicto 
must also be discharged. 

Rules discharged. 
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LANGRIDGE v. LEVY 


[Courr or Excnequer (Parke, Alderson and Gurney, BB.), April 2, 1837] 
[Reported 2 M. & W. 519; 6 L.J.Ex. 137; 150 E.R. 863] 


[Court or ExcHequer Cuamper (Lord Denman, C.J., Tindal, C.J., Park, Bosan- 
quet, Vaughan, Coltman, Littledale, Patteson, Williams and Coleridge, JJ.), 
January 9, June 16, 1838] 


[Reported 4 M. & W. 837; 1 Hom & H. 325; 7 L.J.Ex. 387; 
150 E.R. 1458] 


Misrepresentation—Liability to third party—No privity of contract between 
representor and third party—Knowledye or intention of representor that 
representation will be passed on to third party. 

Where a misrepresentation is made by one person to another—e.g., a 
misrepresentation as to the quality of an article which is being sold—with the 
knowledge or intention that it will be passed to a third party, and the third 
party, relying on the misrepresentation, suffers damage, the original repre- 
sentor is liable to the third party although there is no privity of contract 
between them. 


Misrepresentation—Evidence—Inducement—Need to prove representee induced 
to act to his detriment by misrepresentation. 
A mere naked falsehood which fails to induce the person to whom it is 
addressed to do an act to his detriment is not actionable. 


Notes. Applied: Pilmore v. Hood (18388), 5 Bing.N.C. 97. Considered: 
Winterbottom v. Wright (1842), 10 M. & W. 109. Distinguished: Longmeid v. 
Holliday (1851), 6 Exch. 761. Considered: Gerhard v. Bates (1853), 2 E. & B. 
476; Blakemore v. Bristol and Exeter Rail. Co. (1858), 8 KE. & B. 1035. Distin- 
guished: Eastwood v. Bain (1858), 8 H. & N. 788. Considered: Collins v. Cave 
(1859), 4 H. & N. 225. Applied: Barry v. Croskey (1861), 2 John. & H. 1; 
George v. Skivington (1869), L.R. 5 Iixch. 1. Considered: Francis v. Cockerell 
(1870), 10 B. & C. 950. Applied: Swift v. Winterbotham (1873), L.R. 8 Q.B. 244. 
Considered: Peek v. Gurney, [1861-73] All E.R.Rep. 116; Hosegood v. Bull and 
Kingdom (1876), 86 L.T. 617; Heaven v. Pender, [1881-5] All E.R.Rep. 35; 
Blacker v. Lake and Elliot (1912), 106 L.T. 533; Donoghue (or McAlister) v. 
Stevenson, [1932] All E.R.Rep. 1. Referred to: Brown v. Edgington (1841), 2 
Scott, N.R. 496; Howard v. Shepherd (1850), 9 C.B. 297; Keates v. Cadogan 
(1851), 10 C.B. 591; Collett v. London and North Western Rail. Co. (1851), 16 
Q.B. 984; Hadley v. Baxendale (1854), 18 Jur. 359; Farrant v. Barnes (1862), 11 
C.B.N.S. 553; The Norway (1864), Brown. & Lush. 226; Alton v. Midland Rail. Co. 
(1865), 19 C.B.N.S. 218; Mullett v. Mason (1866), Har. & Ruth. 779; Collis v. 
Selden (1868), L.R. 8 C.P. 495; Thompson v. Lucas (1868), 17 W.R. 520° Catile 
vy. Stockton Waterworks Co., [1874-80] All E.R.Rep. 220; Smith v. Green (1875), 
24 W.R. 142; West London Commercial Bank v. Kitson (1884), 50 L.T. 656; 
Wilkinson v. Downton, [1895-9] All E.R.Rep. 267; Tallerman v. Dowsing Radiant 
Heat Co., [1900] 1 Ch. 1; Earl v. Lubbock (1904), 74 L.J.K.B. 121; Cavalier v. 
Pope, [1906] A.C. 428; Bamfield v. Goole and Sheffield Transport Co., [1908-10] All 
E.B.Rep. 799; Janvier v. Sweeney, [1918-19] All E.R.Rep. 1056; Konskier v. B. 
Goodman, [1927] All E.R. Rep. 187; Howard v. Furness Houlder Argentine Lines, 
Ltd. and Brown, Ltd., [1936] 2 All E.R. 781; Barnes v. Irwell Valley Board, 
[1938] 2 All E.R. 650; Holmes v. Ashford, [1950] 2 All E.R. 76; Candler v. 
Crane Christmas & Co., [1951] 1 All E.R. 426. 

As to the parties to a representation, inducement, and the action for deceit, see 
96 Hautspury’s Laws (8rd Edn.) 830, 850, 862; and for cases see 85 Dicrst (Rep!.) 


41, 52, 60. 
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A Cases referred to: 
(1) Pasley v. Freeman (1789), 8 Term Rep. 51; 100 E.R. 450; 35 Digest (Repl.) 
2), 165. 
(2) Cross v. Gardner (1689), 1 Show. 68: Carth. 90; Comb. 142; Holt, K.B. 5; 
3 Mod. Rep. 261; 89 E.R. 453; 35 Digest (Repl.) 30, 206. 
(8) Medina v. Stoughton (1700), 1 Ld. Raym. 598; Holt, K.B. 208; 1 Salk. 210; 
B 91 E.R. 1297; 35 Digest (Repl.) 30, 207. 
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Rule Nisi obtained by the defendant to arrest judgment on a verdict for the 
plaintiff in an action brought by the plaintiff for damages for injuries which, he 
alleged, he had suffered as a result of his relying on false representations made by 
the defendant as to the condition of a gun. 

In June, 1833, George Langridge, the plaintiff’s father, saw in the shop of the 


defendant, a gun-maker in Bristol, a double-barrelled gun, to which was attached 
a ticket in these terms: 


‘Warranted, this elegant twist gun, by Nock, with case complete, made 
for his late Majesty George IV; cost 60 guineas: only 25 guineas.” 


Mr. Langridge went into the shop, saw the defendant, and examined the gun. 
The defendant (according to Langridge’s statement) said he would warrant the gun 
to have been made by Nock for King George IV and that he could produce Nock’s 
invoice. Langridge told the defendant he wanted the gun for the use of himself 
and his sons, and desired him to send it to his house at Knowle, about two miles 
from Bristol, that they might see it tried. On the next day, accordingly, the 
defendant sent the gun to Langridge’s house by his shopman, who also on that 
occasion warranted it to be made by Nock, and charged and fired it several times. 
Langridge ultimately bought it for £24, and paid the price down. Thereafter 
Langridge the father and his three sons used the gun occasionally. In December, 
1835, the plaintiff, the second son, having taken the gun into a field near his 
father’s house to shoot some birds, put in an ordinary charge, and on firing off the 
second barrel, it exploded, and mutilated the plaintiff’s left hand so severely as to 
render it necessary that it should be amputated 
In the present action the plaintiff alleged that the defendant 


‘“‘by falsely and fraudulently warranting the said gun to have been made by 
Nock, and to be a good, safe, and secure gun, sold the gun to the said George 
Langridge, for the use of himself and his sons, for the sum of £24, then paid by 
George Langridge to the defendant for the same, whereas in truth and in fact 
the defendant was guilty of great breach of duty, and of wilful deceit, neglig- 
ence, and improper conduct, in that the gun, at the time of the warranty 
and sale, was not made by Nock, nor was it a good, safe, and secure gun, 
but, on the contrary, was made by a maker very inferior as a gun-maker to 
Nock, and was a very bad, unsafe, ill-manufactured, and dangerous gun, 
wholly unsound, and of very inferior materials, of all which premises the 
defendant, at the time of the making of the warranty and of the sale, had full 
knowledge and notice.”’ 


The plaintiff further said that he, knowing and confiding in the said warranty, 
did use and employ the gun, which but for the warranty he would not have done, 
and that on Dec. 10, 1835, the gun burst and he suffered injury. 

The defendant denied that he warranted the gun to be made by Nock, and to 
be a good, safe, and secure gun; that the gun was a bad, unsafe, ill-manufactured, 
and dangerous gun, wholly unsound, and of very inferior materials, as alleged; 
and that the gun did not burst, as alleged, wholly in consequence of its dangerous, 
insufficient, and unworkmanlike construction and bad materials. 

At the trial before ALpERson, B., at the Somersetshire Summer Assizes, 1836, 
there was conflicting evidence as to the fact of the gun’s being an insecure one 
or of inferior workmanship, but Mr. Nock proved that it was not manufactured 
by him. The learned judge left it to the jury to say, first, whether the defendant 
had warranted the gun to be made by Nock, and to be a safe and secure one; 
secondly, whether it was in fact unsafe or of inferior materials or workmanship, 
and exploded in consequence of being so; and, thirdly, whether the defendant 
warranted it to be a safe gun, knowing that it was not so. The jury found a 
general verdict for the plaintiff, damages £400. | 

In Michaelmas Term, 1836, Erle for the defendant, moved in pursuance of leave 
reserved by the learned judge, and obtained a rule nisi for arresting the judgment 
on the ground that no duty could result out of a mere private contract, the 
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defendant being clothed with no official or professional character out of which a 
known duty could arise; and that the injury did not arise so immediately from 
the defendant’s act as that it could form the subject of an action on the case by 
the plaintiff, between whom and the defendant there was no privity of contract. 
In Hilary Term, 1837, 


Serjeant Bompas and Ball for the plaintiff, showed cause against the rule.— 
This declaration discloses a sufficient cause of action against the defendant. The 
object of the action on the case, given by the Statute of Westminster, was to meet 
every case of individual and particular wrong as it might arise, on the well- 
known principle that, if any subject sustained a wrong by the unjustifiable act of 
another, he ought to have a remedy. Although the contract is set out in the 
declaration, the action is not brought upon that contract, on which undoubtedly 
the son could not sue, but the action on the case is peculiarly applicable to cases 
where the party cannot sue on the contract, but where out of the breach of it 
a wrong has resulted to the plaintiff. The statement of the contract is merely 
introductory; it is however thus far important, that it shows the defendant had 
notice that Langridge, the father, bought the gun for the use of his sons, and it 
is alleged also, that the plaintiff knew of and confided in the warranty. The 
principle on which it is contended that this action may be supported is that 
wherever by the circumstances of the transaction a duty is imposed upon the 
defendant, and by a breach of that duty (as distinguished from a contract) an 
injury happens to the plaintiff, he may sue. This duty may either arise out of a 
contract, or it may be imposed by law, and the present case may be rested on 
both these grounds. It does not follow that because a contract exists, an action 
of tort may not be maintained even by the party to the contract. A duty was 
imposed by law on the defendant, not knowingly to sell an article calculated to 
do injury. Where a party undertakes to furnish that which by his misconduct 
may become dangerous to another, he is bound in law to take reasonable care that 
it is so supplied as not to be injurious. The law imposes such a duty, though 
there may be no contract at all. It is analogous to the lability of a party 
who puts dangerous animals, knowing their disposition, into a place where they 
are likely to do injury. He who carelessly or wrongfully exposes another to 
danger by firearms is in a like predicament. Suppose there were no contract in 
this case and it appeared that the defendant had put the gun into the plaintiff's 
hand to fire it off, knowing it to be unsafe, can it be said that he would not 
be liable if any injury resulted? If a party sold a vicious dog under a representa- 
tion that he was a quiet one, and, the dog being taken home by the buyer, bit his 
child, would not the seller be liable for this injury? The law imposes on all 
persons who deal in dangerous commodities or instruments, an obligation that 
they should use reasonable care, much more that they should not supply them 
knowing them to be likely to cause injury. It is averred that it was delivered 
to the father, for the use of the sons, on an undertaking from the defendant 
that it was a safe one. As against the defendant, therefore, it is not necessary 
to show that the father believed it to be so. The onus is on the defendant to 
show. that the plaintiff is not entitled to recover, for prima facie, every man who 
suffers an injury is entitled to recover against the party who caused it and must 
be taken to have intended the natural consequences of his injurious act. 

Erle and Butt for the plaintiff, supported the rule.—There is no such known 
right in the English law as is contended for whereby the plaintiff is entitled to 
receive damages from the defendant with whom he made no contract. The 
allegation that the gun was delivered for the use of the sons is not a direct and 
traversable allegation; it is wholly immaterial. If the contract had been denied, 
it would have been sufficient to prove a contract in fact, without proving the 
statement that the gun was bought for the sons’ use. The introduction of that 
allegation, therefore, cannot affect the defendant’s legal liability. At all events, 
the declaration should have shown that it was bought for the use of the sons in 
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some lawful and necessary employment—as in the service of the father—and so 
used; as it stands, it must be taken that the plaintiff used it merely for his 
amusement and without the father’s authority. It is consistent with all that is 
stated that the plaintiff, having heard of the warranty, and having become aware 
of the unsafe state of the gun, may have taken it from its place of custody, and 
of his own act loaded and fired it off, when it exploded. All these presumptions 
ought to have been excluded, in order to give the plaintiff a right of action. 
The plaintiff must show a breach of a public duty, or a violation of a private right 
existing between himself and the defendant, and then follows the damage which 
completes the cause of action, but the damage cannot be prayed in aid to support 
the previous part of the case, and here it is in the statement of the special damage 
that it is said the injury was caused by the breach of duty and improper conduct 
of the defendant. No doubt, whenever an instrument is immediately dangerous, 
and is so placed as to be likely to do an injury to any of the public, the party who 
places it there is lable for such injury. But here, for aught that appears, the 
gun was delivered to the father unloaded. The contract of warranty raises no 
foundation of public duty. It is a mere representation at the time, and there 
is no authority that it was in breach of any public duty or could have subjected the 
defendant to any public proceeding. In all the cases referred to on the other 
side, it was alleged as a fact, and is noticed by the court, that the instrument was 
at the time actually dangerous. So also, in the cases relating to the setting 
of loaded spring guns, or other weapons directly dangerous. So, ferocious 
animals are immediately and necessarily dangerous. But there are other cases 
which may be put, more in analogy with the present. Suppose a chain cable were 
sold with a warranty of its being secure, when in fact it was imperfect, and the 
vessel being in a storm, the ‘cable is let go, and breaks, could it be contended 
that the captain and each of the crew, if injured in consequence, would have a 
right of action against the seller? Or supposing the owner of an unruly horse, 
knowing his disposition, sold him with a warranty that he was quiet to drive, 
and the buyer lent him to a friend who put other persons into the carriage, and 
the horse ran away, and overturned and injured them, would the seller be liable 
to each of these persons?—Such liabilities would be carried to an extent wholly 
indefinite. The distinction is this: Is the instrument or other thing immediately 
dangerous or mischievous by the act of the defendant, or is it such as may become 
so by some further act to be done to it? The general principle is that the damage 
must be a proximate consequence from the act of the defendant. Here no privity 
is shown between the defendant and the plaintiff, and the gun is made to produce 
the damage by the spontaneous and unauthorised act of the plaintiff. 


Cur. adv. vult. 


April 2, 1837. PARKE, B., delivered the following judgment of the court.— 
It is clear that this action cannot be supported upon the warranty as a contract, 
for there is no privity in that respect between the plaintiff and the defendant. 
The father was the contracting party with the defendant, and alone can sue upon 
that contract for the breach of it. The question then is whether enough is stated 
on this record to entitle the plaintiff to sue, though not on the contract. We are 
of opinion that there is, and that the present action may be supported. 

We are not prepared to rest the case upon one of the grounds on which the 
learned counsel for the plaintiff sought to support his right of action, namely, 
that wherever a duty is imposed on a person by contract or otherwise, and that 
duty is violated, any one who is injured by the violation of it may have a remedy 
against the wrongdoer. We think this action may be supported without laying 
down’a principle which would lead to that indefinite extent of liability, so strongly 
put in the course of the argument on the part of the defendant, and we should 
pause before we made a precedent by our decision which would be an authority 
for an action against the vendors, even of such instruments and articles as are 
dangerous in themselves, at the suit of any person whomsoever into whose hands 
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they might happen to pass, and who should be injured thereby. We do not 
feel it necessary to go to that length, and our judgment proceeds upon another 
ground. If the instrument in question, which is not of itself dangerous, but 
which requires an act to be done, that is, to be loaded, in order to make it so, had 
been simply delivered by the defendant, without any contract or representation 
on his part, to the plaintiff, no action would have been maintainable for any 
subsequent damage which the plaintiff might have sustained by the use of it. 
But if it had been delivered by the defendant to the plaintiff, for the purpose of 
being so used by him, with an accompanying representation to him that he might 
safely so use it, and that representation had been false to the defendant's know- 
ledge, and the plaintiff had acted upon the faith of its being true, and had 
received damage thereby, then there is no question but that an action would have 
lain, upon the principle of a numerous class of cases, of which the leading one is 
Pasley v. Freeman (1). That principle is that a mere naked falsehood is not 
enough to give a right of action, but if it be a falsehood told with an intention 
that it should be acted upon by the party injured, and that act must produce 
damage to him, if, instead of being delivered to the plaintiff immediately, the 
instrument had been placed in the hands of a third person, for the purpose of 
being delivered to and then used by the plaintiff, the like false representation 
being knowingly made to the intermediate person to be communicated to the 
plaintiff, and the plaintiff had acted upon it, there can be no doubt but that the 
principle would equally apply, and the plaintiff would have had his remedy 
for the deceit; nor could it make any difference that the third person also was 
intended by the defendant to be deceived; nor does there seem to be any sub- 
stantial distinction if the instrument be delivered, in order to be so used by the 
plaintiff, though it does not appear that the defendant intended the false repre- 
sentation itself to be communicated to him. There is a false representation made 
by the defendant, with a view that the plaintiff should use the instrument in a 
dangerous way, and, unless the representation had been made, the dangerous act 
would never have been done. 

If this view of the law be correct, there is no doubt but that the facts which 
upon this record must be taken to have found by the jury bring this case within 
the principle of those referred to. The defendant. knowingly sold the gun to the 
father for the purpose of its being used by the plaintiff by loading and discharging 
it, and, in order to effect a sale, he knowingly made a false warranty that that 
might be safely done, and the plaintiff, on the faith of that warranty, and 
believing it to be true (for this is the meaning of the term confiding), used the 
gun, and thereby sustained the damage which is the subject of this complaint. 
The warranty between these parties has not the effect of a contract; it is no 
more than a representation; but it is no less. The delivery of the gun to the 
father is not, indeed, averred, but it is stated that, by the act of the defendant, 
the property was transferred to the father, in order that the son might use it. 
We must intend that the plaintiff took the gun with the father’s consent, either 
from his possession or the defendant’s, for we are to presume that the plaintiff 
acted lawfully and was not a trespasser unless the contrary appear. 

We, therefore, think, that, as there is fraud and damage, the result of that 
fraud, not from an act remote and consequential, but one contemplated by the 
defendant at the time as one of its results, the party guilty of the fraud is 
responsible to the party injured. We do not decide whether this action would 
have been maintainable if the plaintiff had not known of and acted upon the false 
representation, nor whether the defendant would have been responsible to a 
person not within the defendant’s contemplation at the time of the sale, to whom 
the gun might have been sold or handed over. We decide that he is responsible 
in this case for the consequences of his fraud while the instrument was in the 
possession of a person to whom his representation was either directly or indirectly 
communicated, and for whose use he knew it was purchased. 


Rule discharged, 
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The defendant appealed to the Court of Exchequer Chamber. 


Hirle for the defendant. 
Serjeant Bompas for the plaintiff. 


For the defendant it was contended, that Pasley v. Freeman (1) and the other 
authorities on which the judgment of the court below was founded were distin- 
guishable from the present case on the ground that in all of them the defendant 
made the false representation actually to the plaintiff in respect of some legal 
matter then in agitation between them. Learned counsel referred to the following 
authorities: Cross v. Gardner (2), Medina v. Stoughton (3), Risney v. Selby 
(4), Harvey v. Young (5), Baily v. Merrell (6), which were antecedent to Pasley v. 
Freeman (1); and to the subsequent cases of Eyre v. Dunsford (7), Haycraft v. 
Creasy (8), Tapp v. Lee (9), Foster v. Charles (10), Corbett v. Brown (11), 
Humphrys v. Pratt (12), Polhill v. Walter (13), and Lyde v. Barnard (14). 

The arguments for the plaintiff were in substance the same as those urged in 
the court below, and in addition to the cases there referred to as to the duty im- 
posed by law on a party dealing in articles dangerous to life, R. v. Carr (15) was 
cited. 


Cur. adv. vult. 


June 16, 18388. LORD DENMAN, C.J.—We agree with the Court of Exchequer, 
and affirm the judgment on the ground stated by Parxe, B., that 





‘‘as there is fraud, and damage, the result of that fraud not from an act 
remote and consequential, but one contemplated by the defendant at the time 
as one of its results, the party guilty of the fraud is responsible to the party 
injured.”’ 

Appeal dismissed. 


TOPLIS AND ANOTHER v. GRANE 


[Court or Common Puzas (Tindal, C.J., and other judges), May 21, 1839] 


[Reported 5 Bing.N.C. 636; 2 Arn. 110; 7 Scott, 620; 
9L.J.C.P. 180; 182 E.R. 1245] 
Indemnity—Distress—Illegal—Liability of broker—Proof of indemnity by em- 
ployer. 

It is not a general rule of law that a broker who enters on premises under an 
ordinary warrant of distress and takes goods which he finds on the premises . 
which are privileged by law from distress can look for indemnity from his 
employer. In most cases the broker has a better opportunity of informing 
himself as to any exemption from liability to distress which may belong to 
the goods found on the premises than the landlord or his agent can have. To 
hold, therefore, as a general proposition that the law gives in all cases an 
indemnity to the broker would have the effect in many cases of throwing the 
consequences of his own unlawful act or want of caution from himself upon 
his employer, and would tend to render him generally careless in the discharge 
of,his duty. But where it appears that the employer by his conduct caused 
the broker to believe that he was acting under an indemnity from the employer 
and under his express directions, and the act requested by the employer to be 
done was not apparently illegal in itself and was done honestly and bona fide 
in compliance with the employer’s directions, an indemnity may be inferred, 
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and the employer may be adjudged bound to indemnify the broker against the 
consequences of what he was required to do. 


Notes. Considered: Ibbett v. De La Salle (1860), 6 H. & N. 233. Followed: 
Dugdale v. Lovering, [1874-80] All E.R.Rep. 545. Considered: Sheffield Corpn. v. 
Barclay, [1904-7] All E.R.Rep. 747. Referred to: William Cory Sons, Ltd. v. 
Lambton and Hetton Collieries, Ltd., [1916-17] All E.R.Rep. 878; Strathlorne 
S.S. Co. v. Andrew Weir & Co. (1934), 40 Com. Cas. 168. 

As to an implied indemnity to a bailiff, see 12 Haussury’s Laws (8rd Edn.) 126, 
127; and for cases see 18 Diaest (Repl.) 319, 320. 
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(1) Betts v. Gibbins (1834), 2 Ad. & El. 57; 4 Nev. & M.K.B. 64; 4 L.J.K.B. 1; 


111 E.R. 22; 26 Digest (Repl.) 2838, 1797. 

(2) Burrell v. Jones (1819), 3 B. & Ald. 47; 106 E.R. 580; 1 Digest (Repl.) 7381, 
2753. 

(3) Housin v. Barrow (1794), 6 Term Rep. 122; 101 E.R. 469; 41 Digest (Repl.) 
96, 251. 


(4) Burslem v. Fern (1757), 2 Wils. 47. 
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Farebrother v. Ansley (1808), 1 Camp. 343; 8 Digest (Repl.) 40, 290. 

Adamson v. Jarvis (1827), 4 Bing. 66; 12 Moore, C.P. 241; 5 L.J.0.S.C.P. 68; 
130 E.R. 698; 3 Digest (Repl.) 39, 280. 

Humphrys v. Pratt (1831), 5 Bli.N.S. 154; 2 Dow. & Cl. 288; 5 E.R. 269, H.L.; 
21 Digest (Repl.) 640, 1288. 

Wilson v. Milner (1810), 2 Camp. 452; 170 E.R. 1215, N.P.; 41 Digest (Repl.) 
128, 759. 

Robins v. Bridge (1837), 6 Dowl. 140; 8 M. & W. 114; Murp. & H. 357; 7 L.J.Ex. 
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Action by the plaintiffs against the defendant on an indemnity. 

The declaration stated that the defendant at the time he gave the indemnity 
carried on the business of a solicitor, and he informed the plaintiffs, auctioneers 
and valuers, that he was the attorney of one Frances Osborne who was entitled to 
arrears of rent, to wit, £210 15s. 6d., due to her at Christmas, 1831, from one 
William Armstrong in respect of the premises, No. 5, New Bridge Street, London, 
and was entitled to distrain on the premises for the recovery thereof. On Jan. 14, 
1832, in consideration that the plaintiffs, at the special instance and request of the 
defendant, would, by themselves or their agents, seize and distrain certain goods 
and chattels on the premises at No. 5, New Bridge Street, for the recovery of the 
arrears of rent alleged to be due to F. Osborne, the defendant undertook to in- 
demnify and save harmless the plaintiffs from all loss, damage, costs, and charges 
which should or might arise or happen, or be incurred by them for or by reason 
of such seizure and distress of the said goods and chattels or any of them. The 
plaintiffs, relying on the undertaking of the defendant, employed certain persons 
then carrying on the business of brokers, to wit, Thomas Warlters, William Warl- 
ters and Samuel Lovejoy, to make such seizure and distress of the said goods 
and chattels as agents of the plaintiffs, and the defendant assented to the employ- 
ment of these persons by the plaintiffs. The declaration also contained indebitatus 
counts, each claiming £200 for work done and materials for the same provided 
by the plaintiffs, for money paid for the use of the defendant, and for money 
found to be due on an account stated. 

The defendant denied liability. 

It appeared from a Special Case that until June 24, 1832, the defendant carried 
on business as a solicitor in partnership with Brooks and Cooper, and since that 
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time he had practised without a partner. At Christmas, 1831, the sum of 
£210 15s. 6d. became due from William Armstrong to Frances Osborne, the aunt 
of the defendant, for rent of the premises referred to. William Armstrong was an 
auctioneer, and the lower part of the premises was used by him for the purpose 
of an auction room. On Jan. 14, 1882, the defendant called at the plaintiffs’ 
office, and, not finding them there, he gave their clerk the following written 
authority to distrain : 


‘To Messrs. Toplis, or their agent—I do hereby authorise you, or your agent, 
to seize and distrain the several goods and chattels on the premises, No. 5, 
New Bridge Street, in the parish of St. Bride’s, in the city of London, for the 
sum of £210 15s. 6d. for arrears of rent due from William Armstrong to Frances 
Osborne, at Christmas last: and for so doing this shall be a sufficient warrant 
or authority.”’ 


The defendant desired the clerk to get the distress levied forthwith, as there was 
a large quantity of furniture in the auction room. The clerk altered the warrant 
by erasing the name Toplis, and substituting the name of Warlters, and by intro- 
ducing after the words ‘‘or their agent,’’ the name of ‘‘Joshua Gray.’’ He then 
took the warrant, as altered, to Messrs. Warlters and Lovejoy, with directions to 
execute the same forthwith, and early on Monday morning, Jan. 16, Warlters and 
Lovejoy, by their clerk, Joshua Gray, distrained all the goods on the premises for 
the arrears of rent. Their man, Jonathan Armstrong, was left in possession of 
the distress on the premises. The plaintiffs informed the defendant of the levying 
of the distress. 

On Jan. 19, Warlters & Co. were served with written notices directed to them 
and to the defendant and Frances Osborne of claims of some of the goods by ten 
different persons, as being their property. Messrs. Warlters handed over these 
notices to the defendant. On the same day the plaintiffs sent their clerk to the 
defendant to request that he would give them further directions, and an express 
indemnity before they proceeded further with the distress, and the defendant 
wrote to the plaintiffs the following letter : 


‘“We hereby undertake on the part of Mrs. Osborne, to indemnify you for 
proceeding to sell the goods distrained on the premises, No. 5, New Bridge 
Street.— Your obedient servants, Brooks, Grane, and Cooper.”’ 


The plaintiffs forwarded this letter to Messrs. Warlters, with the addition under- 
written of the following indemnity, which they required : 


‘‘We hereby undertake to indemnify you in the above matter.—James Toplis & 
Son.” 


On Jan. 21 the goods distrained were duly condemned, and some of them were 
removed from Armstrong’s premises to Messrs. Warlters & Co.’s ware-rooms in 


Farringdon Street, preparatory to a sale, of which removal the defendant had notice. 


On Jan. 23 a clerk of Messrs. Warlters called on the defendant, and stated that 
Mr. Marks, the claimants’ attorney, had called upon Messrs. Warlters, and said 
that he had got a note from the defendant to deliver up the goods. The defendant 
said that Messrs. Warlters were to go on with his, the defendant’s, instructions 
till the same were contradicted. On Jan. 24 the defendant called upon the plain- 
tiffs, and told them they were to go on with the distress, and that he would give 
them a further guaranty. On Jan. 25, the defendant called upon Messrs. Warlters, 
and stated that he would write to them that evening or the following morning, and 
the goods were not to be removed till then. Messrs. Warlters then advertised the 
goods for sale, on Friday, Jan. 27. On Jan. 28 the defendant wrote to the plaintiffs : 


‘As the goods are not yet sold, I must request you to consider my letter to 
you of the 20th instant, containing an undertaking on the part of Mrs. Osborne 
to indemnify you for selling them, as revoked. J must leave you to exercise 
your own discretion as to selling them or not; but if you wish for any other 
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indemnity or guaranty, I will with pleasure apply to Mrs. Osborne for her 
sanction.”’ 


The Case then set out a voluminous correspondence from which it appeared that 
the ten claimants proceeded with their actions against Warlters & Co.; the defen- 
dant refused to give any indemnity, or any positive instructions as to defending 
the actions or selling the goods; and ultimately, judgment having been given for 
the claimant in one action, the others were all compromised, Warlters & Co. restor- 
ing the goods and paying the claimants’ taxed costs. Warlters & Co. sued the 
plaintiffs for the amount they had paid in those actions, and for their own charges 
for distraining, and recovered against the plaintiffs £164 9s.: the plaintiffs’ costs of 
defending that action were £21 Os. 6d.: making in the whole £185 9s. 6d. 


Wightman for the plaintiffs, contended that the defendant, by his letter of 
Jan. 14, and the specific orders given on Jan. 28, 24 and 25, had made himselt 
responsible to the plaintiffs; and, as his warrant of distress was addressed to the 
plaintiffs or their agent, the striking out the name Toplis, and inserting that of 
Warlters, was immaterial, and, in any case, was sanctioned by the order given 
to Warlters & Co. on Jan. 23 to go on with the distress. 

W. H. Watson for the defendant.—The indemnity given by the defendant 
extended only to legal acts of the bailiff. A wrongdoer cannot claim an indemnity. 
The indemnity was binding on Mrs. Osborne and not on the defendant; or if binding 
on the defendant, it was an indemnity by Brooks, Grane & Co., and not by the 
defendant alone: Burrell v. Jones (2). The defendant was not responsible for the 
employment of Warlters & Co. There was no authority for erasing the name of 
Toplis and inserting another, nor, after the erasure, any evidence that the name of 
Topls had ever been there. In Housin v. Barrow (8), the sheriff directed a 
warrant to one Moore and all his other officers, to arrest the defendant. Moore 
having afterwards inserted the name of Cook, it was held, that the warrant was 
illegal, and that the arrest by Cook was consequently void. The same principle 
was acted on in Burslem v. Fern (4). 


Cur. adv. vult. 


May 21, 1839. TINDAL, C.J., delivered the following judgment of the court.— 
The declaration in this case consisted of a special count upon a promise of indemnity 
alleged to be made by the defendant to the plaintiffs, and of the common indebitatus 
counts, for work and labour, for money paid, and for money due upon an account 
stated. To the whole of which declaration the defendant pleaded non assumpsit, 
and to different parts of the declaration ten other pleas. As it will be necessary 
to consider separately the issue raised upon each of these pleas, it will be most 
convenient to take them in their order, and to apply the facts found in the Special 
Case separately to each plea. 

The special count states, that 


‘‘in consideration that the plaintiffs at the request of the defendant would by 
themselves or their agents seize and distrain certain goods and chattels on 
certain premises for the recovery of certain arrears of rent alleged to be due 
to Frances Osborne, he, the defendant, undertook to indemnify and save harm- 
less the plaintiffs from all loss, damage, costs, and charges which should or 
might arise, or happen to or be incurred by them, for or by reason of such 
seizure and distress of the said goods and chattels, or any of them.” 


The plea of non assumpsit, so far as it relates to this special count, puts in issue 
the promise to indemnify therein alleged; and consequently the first, and indeed 
the principal question raised upon the record, is whether the promise to indemnify, 
as laid in the declaration, is supported or not by the evidence. We are of opinion 
that upon the evidence given at the trial of this action a jury would have inferred, 
and would have been justified in inferring, the promise to indemnify as laid in 
the declaration. 
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It is quite unnecessary to lay it down as a general rule of law that the broker 
who enters under an ordinary warrant of distress and takes goods upon the premises 
that are privileged by law from distress can look for indemnity from his employer. 
In most cases the broker has a better opportunity of informing himself as to any 
exemption from the liability to distress which may belong to the goods found upon 
the premises than the landlord or his agent can possibly have. The landlord and 
the agent, indeed, have frequently no opportunity whatever. To hold, therefore, as 
a general proposition that the law gives in all cases an indemnity to the broker 
would have the effect in many cases of throwing the consequences of his own 
wrongful act or want of caution from himself upon his employer, and would tend 
to render him generally careless in the discharge of his duty. But we think the 
facts stated in this Special Case would satisfy a jury that the defendant, by his 
conduct throughout the whole transaction, caused the plaintiffs to believe that 
they were acting under an indemnity from him, and that such indemnity, therefore, 
may be justly inferred to have been given. 

In the first place, the defendant knew that the premises on which the distress 
was to be taken were in the occupation of an auctioneer, and that the lower part 
of the premises were used by him for the purpose of an auction room. In the 
next place, by his warrant of distress, he directs the plaintiffs or their agent to 
seize and distrain ‘‘the several goods and chattels on the premises,’’ words that 
necessarily import his intention that no part of the goods were to be left. In the 
third place, the defendant desires the distress to be levied forthwith, assigning as 
a reason to the plaintiff’s clerk ‘‘that there was a large quantity of furniture in the 
auction room,’’ which could not have been understood by the plaintiffs in any 
other sense than a specific direction to take the furniture there found, the defen- 
dant adding, by way of urgency to his direction, ‘‘that, unless the plaintiffs could 
get the distress levied at once, he must take it elsewhere to be done.’’ Lastly, 
the request made by the plaintiffs to the defendant for an express indemnity before 
they proceeded further with the distress shows that they had contemplated acting 
under an indemnity, and the express indemnity then given, to which the defendant 
was one of the subscribing parties, viz., an indemnity for proceeding to sell the 
goods, was calculated still further to assure the plaintiffs that the defendant 
originally intended to indemnify them, and, if so, the subsequent withdrawal by 
the defendant of the indemnity, whether right or wrong, could not have the effect 
of discharging him from his original responsibility. Add to this that on Jan. 24 
the defendant calls on the plaintiffs and expressly tells them to go on with the 
distress and he will give them a further guaranty. 

We think this evidence brings the case before us within the principle laid down 
by the Court of Queen’s Bench, in Betts v. Gibbins (1), that where an act has 
been done by the plaintiff under the express directions of the defendant which 
occasions an injury to the rights of third persons, yet, if such act is not apparently 


illegal in itself, but is done honestly and bona fide in compliance with the’ 


defendant’s directions, he shall be bound to indemnify the plaintiff against the 
consequences thereof. We, therefore, think that upon the first issue the verdict 
must be entered for the plaintiffs. 

The second issue is whether the defendant assented to the employment by the 
plaintiffs of Messrs. Warlters, to make the seizure and distress. As to which 
the evidence was that the warrant was originally directed to Messrs. Toplis or their 
agent, which implied a power to depute their authority to seme one. On Jan. 21 
the defendant had notice that the goods had been removed from the premises to the 
warehouses of Warlters & Co. preparatory to a sale. No dissent is expressed on 
the part of the defendant. On Jan. 23 a clerk of Messrs. Warlters calls on the 
defendant, and informs him that one of the claimants had demanded the delivery 
of the goods under a note from him the defendant, when the defendant answers that 
Messrs. Warlters & Co. were to go on with the defendant’s instructions till the 
same were countermanded. Again, on Jan. 25, there is a personal communication 
between the defendant and Messrs. Warlters & Co. We think these circumstances 
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A. furnish abundant evidence for the jury to find this issue in favour of the plaintiff. 
The eighth and the eleventh issues each depend upon the same consideration. 
The defence set up in the eighth plea, which is pleaded to the first count, is that the 
plaintiffs were damnified through the negligence, misconduct, and default of them- 
selves and their servants. The defence set up by the eleventh plea, which is 
pleaded to the indebitatus counts, is that the work and labour, etc., of the plaintiffs 
B became wholly useless to the defendant, through their want of care and skill. 
Both these issues, therefore, depend on this consideration: Was it the duty of 
the plaintiffs or their agents to ascertain that the goods seized were not privileged 
by law before they made the seizure? We think that, although such a duty 
may be cast upon the broker in cases of ordinary distresses for rent, or at all 
events the duty of using proper care and diligence in ascertaining that the distress 
C may be safely made, yet in this case the defendant by his conduct dispensed 
with it, for he knew the circumstances under which the goods were taken to and 
left upon the premises, and with such knowledge he directed the plaintiffs or 
their agent to seize all the goods found on the premises for the rent due, thereby 
removing all suspicion, or motive for inquiry on the part of the plaintiffs. These 
issues, therefore, we also think should be found for the plaintiffs. The plaintiffs 
D are entitled to judgment in the manner above stated. 


Judgment for plaintiffs. 


SPARKES v. MARSHALL 


FI’ [Court or Common Puras (Tindal, C.J., Park, Bosanquet and Vaughan, JJ.), 
May 9, 1836] 


[Reported 2 Bing.N.C. 761; 2 Hodg. 44; 3 Scott, 172; 5 L.J.C.P. 286; 
132 E.R. 293] 


Insurance—Marine insurance—Insurable interest—Appropriation of goods to 
GC contract of sale—Buyer informed that goods shipped under contract. 

By bought and sold notes dated Nov. 10, 1831, B. sold to the plaintiff, to be 
delivered at Portsmouth, from 500 to 700 barrels of oats, to be shipped by J. 
from Youghall. On Nov. 14 B. informed the plaintiff that J. had engaged room 
in the schooner G. to take about 600 barrels of oats on the plaintiff’s account. On 
Nov. 16 the plaintiff insured the oats during the voyage for £400, the defendant 

H subscribing the policy as underwriter. The oats were shipped, but the vessel 
was lost. In an action by the plaintiff on the policy, 

Held: the letter dated Nov. 14 from B. to the plaintiff operated as an 
unequivocal appropriation of the oats to the plaintiff, and, therefore, the 
plaintiff had an insurable interest when the insurance was effected, and was 
entitled to sue on the policy. 


] Notes. Distinguished: Anderson v. Morice (1876), 1 App. Cas. 713. Referred 
to: Powles v. Innes (1848), 11 M. & W. 10; Dozford v. King (1846), 8 L.T.0.S. 
190; Inglis v. Stock, [1881-5] All E.R.Rep. 668. 

As to insurable interest, see 22 Hatssury’s Laws (3rd Edn.) 810-317, 96-108; 
and for cases see 29 Digest (Repl.) 51-57, 125 et seq. 


Cases referred to in argument: 


(1) Smith v. Lascelles (1788), 2 Term Rep. 187; 100 E.R. 101; 29 Digest (Repl.) 
99, 457. 
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(2) Lucena v. Craufurd (1806), 2 Bos. & P.N.R. 269; 127 E.R. 630, H.L.; 
previous proceedings (1808), 1 Taunt. 825, H.L.; 29 Digest (Repl.) 120, 
649. 

(3) Routh v. Thompson (1811), 18 East, 274; 104 E.R. 375; 29 Digest (Repl.) 110, 
566. | 

(4) Hagedorn v. Oliverson (1814), 2 M. & S. 485; 105 E.R. 461; 29 Digest (Repl.) 
110, 657. 

(5) Idle v. Thornton (1812), 8 Camp. 274; 170 E.R. 1880, N.P.; 89 Digest (Repl.) 
492, 400. 


Also referred to in argument: 
Irving v. Richardson (1831), 2 B. & Ad. 198; 1 Mood. & R. 153; 9 L.J.0.S.K.B. 
225; 109 E.R. 1115; 29 Digest (Repl.) 134, 756. 


Action on a policy of insurance, subscribed by defendant, as an underwriter, for 
£200. 

In the first count of the declaration it was averred that 500 barrels of oats were 
shipped at Youghall, on board the Gibraltar packet, to be carried and conveyed 
to Southampton; that the plaintiff was interested therein to the amount of the 
moneys insured; and that the vessel departed and set sail from Youghall on her 
voyage to Southampton, and was totally lost with the oats on board by perils of 
the sea. The second count was to the same effect, except that the interest was 
averred to be in one Francis Bennett Bamford. The defendant denied liability. 

The parties to the action stated the facts in a Svecial Case for the opinion of the 
court. The Case stated that the plaintiff was a corn-merchant at Cosham, in 
Hampshire. In October, 1831, Francis Bennett Bamford, who was a corn-dealer 
at Southampton, contracted with Thomas John & Son, merchants of Youghall, in 
Ireland, through M‘Cheane, the agent at Portsmouth of John & Son, for the purchase 
of a parcel of black oats, from 500 to 700 barrels. On Nov. 10, 1831, Bamford and 
the plaintiff entered into a negotiation (having met at Portsea) for the purchase 
by the plaintiff of some black oats. The following note was written and signed 
by the plaintiff.in a book belonging to Bamford, which was usually carried about 
by him while attending corn markets or fairs, and was handed back to Bamford 
with this note entered therein : 

‘‘Bought of Mr. Bamford, 500 to 700 barrels of prepared black oats at 11s. 9d. 

per barrel, to be shipped by Andrew Carbery of Dungarvon, and 500 to 700 

barrels of prepared black oats at 11s. 9d. per barrel, to be shipped by Thomas 

John and Son of Youghall, both parcels free on board, and freight not to exceed 

2s., if it does, Mr. B. to pay the addition.’ 

At the same time Bamford wrote, signed in pencil, and handed to the plaintiff the 
following note: 

‘Sold Mr. J. H. Sparkes 500 to 700 barrels prepared black oats at 11s. 9d. 

per barrel, on board, to be shipped by Andrew Carbery, and 500 to 700 barrels 

prepared black oats, to be shipped by Thomas John & Son at Ils. 9d. per 

barrel, at Youghall, freight not to exceed 2s. per quarter. F. B. Bamford.” - 
At the time of signing and exchanging these notes, Bamford did not know in what 
vessel the oats ordered by him of Messrs. John & Son would be shipped. 

On Nov. 14, 1831, Bamford received a letter from John & Son, dated and 
written at Youghall on Nov. 10, which was as follows: 

‘‘We have commenced shipping the black oats sold to you through Mr. 

M‘Cheane, per schooner Gibraltar packet of Dartmouth, Thomas Metherell, 

master, for Southampton. She will take from 500 to 600 barrels; and our next 

will enclose invoice and bill of lading.”’ 
On the same day Bamford addressed the following letter to the plaintiff, which 
was received by him on the same day: 

‘Southampton, Nov. 14, 1831. I am this day advised by Thomas John & Son, 
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they have engaged room in the schooner Gibraltar packet of Dartmouth, to take 
about 600 barrels black oats on your account.”’ 


On the following day, Nov. 15, the plaintiff forwarded to his agent in London, 
Mr. W. B. Overton, the following letter : 


‘Have the goodness to insure £400 on oats per the Gibraltar packet ot Dart- 
mouth, from Youghall to Southampton and Portsmouth, supposed to be not yet 
loaded.”’ 


In pursuance of the order contained in the above letter, a policy was effected on 
Nov. 16, which was subscribed by the defendant as underwriter for the sum of 
£200 and was the policy sued on. The premium mentioned in the policy was paid 
by the plaintiff's agent to the defendant. No other insurance was ever effected 
upon the parcel of 486 barrels of oats hereinafter mentioned or any part of it either 
by Sparkes, Bamford, or any other person. 

Messrs. John & Son shipped on board the Gibraltar packet 486 barrels of black 
oats, being part of the oats referred to in their letter of Nov. 14, and also another 
parcel of 250 barrels black oats, and 200 barrels of barley. The shipment was 
completed on Nov. 14, 1831. The following bill of lading, relating to the first 
mentioned parcel only, was signed by the master, a separate bill of lading being 
made out for the two other parcels : 


“Shipped, in good order and condition, by Thomas John & Son, in and upon 
the good ship called the Gibraltar packet of Dartmouth, whereof is master, for 
the present voyage, John Metherell, and now riding at anchor in the port of 
Youghall, and bound for Southampton, 486 barrels of black oats, at fourteen 
stone each, being marked and numbered as in the margin; and are to be 
delivered in like good order and condition at the aforesaid port of Southampton 
(the danger of the seas, fire, rivers, and navigation of whatsoever nature and 
kind excepted) unto shippers’ orders or to assigns, he or they paying freight 
for the said goods 2s. per quarter, with primage and average accustomed... . 
Dated in Youghall, Nov. 14, 1881. John Metherell.’’ 


It appeared subsequently that the vessel would carry the oats to Southampton, 
but was not prepared to go on to Portsmouth, and the plaintiff threatened to take 
legal proceedings if the oats were not delivered to him at Southampton. About 
Dec. 16 it was generally believed that the Gibraltar packet was lost. She sailed 
from Youghall, having the parcels of oats specified in the bills of lading on board, 
on Nov. 16, but neither the master nor any of the crew were afterwards heard of, 
and in the present action it was admitted that she was totally lost. 

On Nov. 16, 1831, the policy of insurance was sent to the plaintiff by his 
London agent, and about April 16, 1832, it was, after a long dispute, handed over 
to Bamford, and the following endorsement put upon it, and signed by the 
plaintiff and Bamford: “‘By this endorsement the interest on the policy is vested 
in Mr. F, B. Bamford.’’ At the time that endorsement was made, the plaintiff 
received in consideration for it the sum of £60. The defendant and the other 
underwriters had not in any way assented to or been apprised, until the action 
was brought, of this endorsement being put on the policy. 


Serjeant Talfourd for the plaintiff.—By the bought and sold notes of Nov. 10. 
1831, Sparkes purchased of Bamford from 500 to 700 barrels of black oats at 
lls. 9d. There was nothing to identify the oats further than that they were to be 
shipped by John & Son at Youghall. On Nov. 14 John & Son inform Bamford that 
they sent by the Gibraltar 500 or 600 barrels. These, Bamford was bound to take ; 
having ordered them, there was no necessity that he should write back to assent. 
It is true there turned out to be 486 barrels only. Bamford, perhaps, on the 
ground of such deficiency, might have refused to accept any. But he made no 
such objection, and the property was clearly vested in him. Bamford on the 
same day wrote to Sparkes to tell him his oats are shipped, ‘‘about 600 barrels,’’ in 
the Gibraltar. As this was in compliance with Sparkes’s order, it was unnecessary 
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. for Sparkes to write back to Bamford to accept. It is clear that he intended 
to accept, for he gave instructions to insure the goods on the same day. It may be 
argued that he intended to accept, not 486 barrels, but something between 500 
and 700, and not oats to be delivered at Southampton, as the delivery turned out, 
but oats to be delivered at Portsmouth. This might have been a ground on the 
part of Sparkes for rescinding the contract, but he chose to accept the oats as part 
of the order, reserving his right to have the remainder and to have the whole 
brought to him at Portsmouth. It was not competent to Bamford to revoke the 
appropriation of these specific oats. When in the way of contract nothing remained 
to be done as between him and his purchaser, and all that was wanting was the 
delivery at a particular place of ascertained goods, Bamford could not make his 
own noncompliance with his contract to deliver the oats at Portsmouth a ground 
of disclaiming an appropriation, distinctly made, and sufficiently assented to. The 
defendant, therefore, is precluded from saying that the plaintiff had no interest in 
the oats in question. Even if Bamford had an interest, the plaintiff might recover 
as a trustee for him: Smith v. Lascelles (1), Lucena v. Craufurd (2), Routh v. 
Thompson (8), Hagedorn v. Oliverson (4). 


Maule for the defendant.—The plaintiff had no insurable interest, and he cannot 
avail himself of Bamford’s name because the insurance was not effected to protect 
Bamford’s interest, and Bamford had no interest when the oats were lost. As 
there was no intention to protect Bamford’s interest, the plaintiff cannot now 
avail himself of it. The plaintiff had no interest in the particular oats. They 
had never been delivered or appropriated to him, and the whole effect of his 
dealings with M‘Cheane and Bamford was, not a right to these particular oats, but 
a right to insist on the delivery of 600 or 700 barrels of oats at Portsmouth. That 
was the express contract, upon which he had, and still has, a right of action, but 
he had no right to claim oats, which by Bamford’s contract with John & Co., were 
deliverable at Southampton. In Idle v. Thornton (5) a contract was made in 
London for the sale of tallow from a particular ship, on arrival to be taken from 
the king’s landing scale: if it should not arrive on or before a given day, the . 
bargain to be void: the ship was wrecked off the coast of Scotland; but the cargo 
was saved, and might have been forwarded to the port of London by the given 
day. ‘The vendors resold the tallow in Scotland. The purchasers did not offer 
them any indemnity if they would bring the tallow to London. It was held, that 
under these circumstances, the vendors were not answerable for the non-delivery 
of the tallow. 


Cur. adv. vult. 


May 9, 18386. TINDAL, C.J., delivered the following judgment of the court.— 
Upon the facts stated in the Special Case two objections have been made by the 
defendant against the plaintiff’s right to recover—first, that at the time of 
effecting the insurance the plaintiff had no insurable interest in the oats shipped . 
on board the Gibraltar packet, and had sustained no loss in respect of them so as 
to entitle him to maintain the action as to the first count; and, secondly, that 
Bamford was a stranger to the insurance, had no such interest in the oats at the 
time of the supposed loss, and had sustained no such damage as to entitle the 
plaintiff to maintain the action on the second count of the declaration. 

If the first objection is determined in favour of the plaintiff, it becomes unneces- 
sary to consider the second. For, if the plaintiff had an insurable interest at the 
time the policy was effected, whatever change may have taken place in the property 
in the oats since can have no effect in relieving the underwriters from their 
liability, as the plaintiff may sue on the policy for the benefit of the party to 
whom such property has passed. We think, looking at the situation of the parties 
and the effect of the correspondence which has passed between them, that the plain- 
tiff had an insurable interest in the oats upon which the policy was effected. 
The question turns upon the right of the plaintiff, at the time of effecting the 
policy, to. the specific cargo of oats on board the Gibraltar packet. The plaintiff 
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contends that those oats were appropriated to him; the defendant, on the other 
hand, contends that no specific cargo of oats was appropriated, that the plaintiff 
had only a right of action against Bamford on the bought and sold note for the non- 
delivery of oats at Portsmouth, and that he could recover the same damages now 
in such action, notwithstanding the loss of the Gibraltar packet. 

Under the bought and sold notes, which were entered into on Nov. 10, there was 
no interest acquired in any particular. Nothing more was specified than that they 
were oats to be shipped by Thomas John & Son of Youghall, and (as we think 
must be inferred from necessary intendment upon the face of the contract) that 
the oats were to be delivered at Portsmouth. This latter condition appears abun- 
dantly afterwards from the correspondence between the contracting parties. Four 
days afterwards, Bamford, the vendor, has notice that the oats which he intended 
as the subject-matter of the contract at the time such contract was entered into 
were being shipped for him by Messrs. Thomas John & Co., at Youghall, on board 
the Gibraltar packet, bound to Southampton, and by the same post, Bamford 
writes to the plaintiff that Thomas John & Son have engaged room in the Gibraltar 
packet to take about 600 barrels of oats on his account. This letter appears to us 
to be an unequivocal appropriation of the oats on board the Gibraltar packet, by 
Bamford, the only person who had the control over them. This appropriation is 
assented to and adopted by the plaintiff, who, on the following day, gives instruc- 
tions to his agent in London to effect the policy on oats per Gibraltar packet, from 
Youghall to Southampton and Portsmouth. It is true that Bamford concealed 
from the plaintiff the fact that the vessel was bound only to Southampton, but, as 
he entered into a contract to deliver oats, which were afterwards fixed between the 
parties to be these oats, at Portsmouth, the plaintiff had the right to hold him 
to his bargain, and to call upon him either to procure the Gibraltar packet to bring 
them on to Portsmouth or to forward them by some other vessel to the place of 
delivery. The concealment that the Gibraltar packet was not bound to Portsmouth, 
could not upon any legal principle divest from the plaintiff the interest he had 
in these specific oats. Accordingly, the plaintiff continually from this time until 
after the loss of the oats insists upon these particular oats being forwarded to 
Portsmouth. The letters from M‘Cheane to Bamford of Nov. 21 and 28, and the 
plaintiff's letter of Nov. 23, are precise and peremptory on the point, insisting on 
these particular oats being forwarded by the Gibraltar packet. 

On looking at the whole of the transaction, we see no assent on the part of the 
plaintiff to vary his right or claim to those particular oats until after the policy 
is effected and the loss known. We are not aware of any principle on which a 
change in the interest, after the policy is effected, much less after the loss has 
happened, can be set up as an answer by the underwriters against a claim for such 
loss. We, therefore, think upon the facts stated in this Case, that the plaintiff is 
entitled to judgment for £162. 

Judgment for plaintiff. 
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HIGGINS AND OTHERS v. SENIOR 


[Court or Excurqurr (Parke, Alderson, Gurney and Rolfe, BB.), June 26, 1841] 
[Reported 8 M. & W. 834; 11 L.J.Ex. 199; 151 E.R. 1278] 


Agent—Contract—Contract in writing made by agent in his own name—Existence 
of agency and identity of principal known to other contracting party, but not 
mentioned in contract—Liability of agent—Admissibility of parol evidence of 
fact of agency. 

Where an agreement falling within the Statute of Frauds, 1677, is made in 
writing and is subscribed by a party who appears on the face of the instrument 
to be personally a contracting party, it is not competent for that party to dis- 
charge himself from liability by proving that the agreement was made by him 
by the authority of and as agent for a third person, and that the other contract- 
ing party knew those facts at the time when the agreement was made and 
signed. Where such an agreement is made it is competent to show that one or 
both of the contracting parties were agents for other persons, but this evidence 
in no way contradicts the written agreement, and does not deny that it is 
binding on those whom, on the face of it, it purports to bind. 


Notes. Under the Statute of Frauds, 1677, s. 17, ‘‘a contract for the sale of any 
goods of value of ten pounds or upwards shall not be enforceable by action unless 
the buyer shall accept part of the goods so sold, and actually receive the same, or 
give something in earnest to bind the contract, or in part payment, or unless some 
note or memorandum in writing of the contract be made and signed by the party 
to be charged or his agent in that behalf.’’ This provision was later replaced in 
the same terms by the Sale of Goods Act, 1893, s. 4 (1), which was in turn repealed 
by s. 2 of the Law Reform (Enforcement of Contracts) Act, 1954; this last men- 
tioned Act also largely repealed s. 4 of the Statute of Frauds, 1677, which required 
certain agreements to be evidenced in writing, with the result that only agreements 
relating to the sale of land (as to which see s. 40 of the Law of Property Act, 1925) 
and contracts of guarantee are now required to be evidenced in writing. 

Approved: Holding v. Elliott (1860), 5 H. & N. 117. Approved and Applied: 
Calder v. Dobell (1871), L.R. 6 C.P. 486. Considered: Armstrong v. Stokes (1872), 
L.R. 7 Q.B. 598. Distinguished: Pontifex and Wood v. Hartley (1893), 62 
L.J.Q.B. 196. Applied: Abdul Karim Basma v. Weekes, [1950] 2 All E.R. 146. 
Referred to: Fox v. Frith (1842), 10 M. & W. 181; Re Streatfield, Lawrence & Co., 
Ex parte City Bank (1860), 3 L.T. 792; Wake v. Harrop (1861), 9 W.R. 788; 
Fawkes v. Lamb (1862), 31 L.J.Q.B. 98; Williamson v. Barton (1862), 7 H. & N. 
899; Royal Exchange Assurance v. Moore (1863), 2 New Rep. 63; Fisher v. Marsh 
(1865), 6 B. & 8. 411; Cropper v. Cook (1868), L.R. 3 C.P. 194; Fleet v. Murton 
(1871), L.R. 7 Q.B. 126; Browning v. Provincial Insurance for Canada (1873), 


L.R. 5 P.C. 263; Southwell v. Bowditch (1876), 45 L.J.Q.B. 630; Rederiakt. - 


Argonaut v. Hani, [1918] 2 K.B. 247; Ariadne S.S. Co. v. McKelvie, [1922] 1 
K.B. 518; Rusholme Bolton and Roberts Hadfield, Ltd. v. S. G. Read & Co. 
(London), Ltd., [1955] 1 All E.R. 180; Davies v. Sweet, [1962] 1 All E.R. 92. 

As to the liability of an agent on a contract, see 1 Hauspury’s Laws (8rd Edn.) 
228-231; as to liability of principal on a contract by an agent, see ibid. 215 et seq.; 
as to signature of an agent to a memorandum where the contract has to be evi- 
denced in writing, see 8 Hautspury’s Laws (3rd Edn.) 106-109; and for cases see 
1 Diaest (Repl.) 737-738. For the Statute of Frauds, 1677, s. 4, see 4 Hatspury’s 
Sratutes (2nd Edn.) 658; for the Law of Property Act, 1925, s. 40, see 20 Hats- 
BuRY’s Sratures (2nd Edn.) 500; and for the Law Reform (Enforcement of 
Contracts) Act, 1954, see 34 Hauspury’s Statutes (2nd Edn.) 97, 757. 


Cases referred to: 
(1) Garrett v. Handley (1825), 4 B. & C. 664; 7 Dow. & Ry.K.B. 144; 107 E.R. 
1208; 17 Digest (Repl.) 380, 1356, 


A 


A 
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(2) Bateman v. Phillips (1812), 15 East, 272; 104 E.R. 847; 12 Digest (Repl.) 
147, 928. : 

(3) Paterson v. Gandasequi (1812), 15 East, 62; 104 E.R. 768; 1 Digest (Repl.) 
748, 2883. 

(4) Sowerby v. Butcher (1884), 2 Cr. & M. 368; 4 Tyr. 820; 3 Lid Har 80; 
1 Digest (Repl.) 748, 2840. 

(5) Le Fevre (Le Feuvre) v. Lloyd (1814), 5 Taunt. 749; 1 Marsh. 318; 128 K.R. 
886; 1 Digest (Repl.) 742, 2837. 

(6) Jones v. Littledale (1837), 6 Ad. & El. 486; 1 Nev. & P.K.B. 677; Will. Woll. 
& Dav. 240; 6 L.J.K.B. 169; 112 E.R. 186; 1 Digest (Repl.) 727, 2727. 

(7) Magee v. Atkinson and Townley (1887), 2 M. & W. 440; Murph. & ts Mee 
6 L.J.Ex. 115; 150 E.R. 830; 1 Digest (Repl.) 727, 2726. 

(8) Wilson v. Hart (1817), 7 Taunt. 295; 1 Moore, C.P. 45; 129 Rum. 223: 
1 Digest (Repl.) 737, 2794. 

(9) Hill v. Perrott (1810), 8 Taunt. 274; 128 E.R. 109; 12 Digest (Repl.) 127, 793. 


Also referred to in argument: 

Spittle v. Lavender (1821), 2 Brod. & Bing. 452; 5 Moore, C.P. 270; 129 E.R. 
1041; 1 Digest (Repl.) 720, 2666. 

Bowen vy. Morris (1810), 2 Taunt. 874; 127 E.R. 1122; 1 Digest (Repl.) 718, 2655. 

Seaber v. Hawkes (1881), 5 Moo. & P. 549; 9 L.J.0.8.C.P. 217; 1 Digest (Repl.) 
726, 2720. 

Macbeath v. Haldimand (1786), 1 Term Rep. 172; 99 E.R. 1036; 1 Digest (Repl.) 
754, 2923. 

Unwin v. Wolseley (1787), 1 Term Rep. 674; 99 E.R. 1814; 1 Digest (Repl.) 741, 
2828. 

Gidley v. Lord Palmerston (1822), 8 Brod. & Bing. 275; 1 State Tr.N.S. 1263; 
7 Moore, C.P. 91; 129 E.R. 1290; 1 Digest (Repl.) 754, 2933. 


Rule Nisi obtained by the defendant to enter a nonsuit or for a new trial in an 
action of assumpsit, to recover compensation for the non-delivery of certain 
quantities of iron, alleged to have been bought by the plaintiffs from the defendant. 
Pleas, first, non assumpsit; secondly, that the plaintiffs did not agree or promise 
modo et forma. Issue thereon. 

At the trial before Rotrr, b., at Liverpool Spring Assizes, it appeared that the 
plaintiffs were iron merchants at Liverpool, and the defendant was also an iron 
merchant and iron commission agent, trading there in the name of John Senior & Co. 
On July 20, 1840, a person of the name of Mead, who was employed by the plaintiffs 
to purchase iron, applied to William Senior, a brother of the defendant (and who 
was then acting for him in his absence from home), to know if he sold for the 
Varteg Iron Co., and on being answered in the affirmative, Mead said he had a 
large order for a good house; but William Senior then declined to enter into any 
contract with him. On the following day, however, July 21, on being again pressed 
by Mead, he took the order, and Mead went to his office, and in a short time re- 
turned to William Senior at the defendant’s office, and delivered to him the 


following bought note : hasty 
Liverpool, July 21, 1840. 


‘Bought of the Varteg Iron Co., per John Senior & Co. 

One thousand tons of good merchantable bar iron of common sizes, of flat, 
square, and round, at £6 per ton—free on board at Newport, less five per cent. 
for cash payment, on receipt of invoice and bill of lading, for every parcel of 
one hundred tons or upwards. 

Two hundred tons to be delivered by Aug. 20, four hundred tons in all 
September, and the remaining four hundred tons by Oct. 14, and the whole to 
be shipped at the lowest rate of freight offering, except in any case where a ship 


is sent expressly for a cargo. 
SAMUEL Mrap, 


for Messrs. V. Higgins & Sons, 
Iron Merchants, Liverpool.’’ 


604 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


William Senior wrote and delivered to Mead the following sold note: 


‘“Mr. S. Mead. Liverpool, July 21, 1840. 
We have this day sold, through you, to Messrs. V. Higgins & Sons, one 
thousand tons of Varteg, or other merchantable bar iron of common sizes, of 
flat, square, and round, at £6 per ton, free on board at Newport, less five per 
cent. for cash payment, on receipt of invoice and bill of lading for every parcel 
of one hundred tons or upwards. Five hundred tons to be delivered by Aug. 20, 
four hundred tons in all September, and the remaining four hundred tons by 
Oct. 14, and the whole to be shipped at the lowest rate of freight offering, 

except in any case where a ship is sent expressly for a cargo. 
We are, &c. 
John Senior & Co. 

WILLIAM SENIOR. 
Mr. Mead excludes the Maesteg iron.—W.58.”’ 


The plaintiffs put in evidence the sold note only, contending that that was the 
contract between the parties. No iron was ever delivered, though frequent appli- 
cations were made to the defendant to deliver it according to the contract, both by 
letter and otherwise. Mead was called as a witness for the plaintiffs, and he 


proved that there had been a contract made out for Varteg iron on the company’s — 


account, which he had made out, but that William Senior gave him the above sold 
note instead; and that William Senior said he was not sure that he could deliver 
the whole in Varteg iron, but would take the order to deliver any other iron as 
good. He also proved that it was a common occurrence for contracts to be ex- 
changed, and that William Senior said the one he gave would accord more with his 
brother’s views. The following letters from the plaintiffs to the defendant were 
given in evidence by machine copies, a notice for the production of them having 
been proved : 


‘July 29, 1840. 
‘‘Annexed we hand you specifications for part of our contract, made by Mr. 8. 
Mead on our account, which we wish consigned to the King’s dock here, freight 
not to exceed 7s. per ton in full.”’ 


‘August 38, 1840. 
‘‘As a portion of our contract with you is to be delivered on or before the 20th 
instant, we have particularly to request that the above specifications have the 
precedence; as they are required for immediate shipment, let them be quite 
separate and marked with white paint as above; and be pleased to instruct the 
captain to call upon us previous to coming into dock, as he will have to go 
alongside a vessel: the iron to be in clean blue condition.”’ 


‘August 13, 1840. 
‘‘Annexed we hand you two specifications as part of our contract of July 21, 
1840, and we shall feel obliged by your having them immediately shipped at a 
low freight, so as to be here if possible within three weeks from this date. 
‘Please to inform us whether your friends can complete the specifications 
within the above time.”’ 


‘August 20, 1840. 
‘According to the terms of our contract with you, you are bound to deliver on 
or before this day to our order in Newport, 200 tons of iron, which we hope has 
been attended to, although from our not having received any advice, we fear 
the contrary; we therefore deem it necessary to inform you, should the terms 
of the contract not be adhered to, we shall hold you responsible for any loss 
that we may incur thereby.”’ 


No answer was returned to any of the above letters. 
At the end of the plaintiffs’ case, counsel for the defendant submitted that the 
plaintiffs were bound to put in the document signed by Mead; that the plaintiffs’ 
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promise was proved to be in writing, and must be put in. It was answered for the 
plaintiffs, that the paper signed by the defendant's brother, and which had been 
substituted for the other at his request, was the only contract. On the part of the 
defendant, William Senior was called, who proved the making of the contract, as 
above stated, with Mead; that afterwards Mead brought the bought note to him, 
and that he William Senior wrote the sold note, and they exchanged the one for 
the other. 

The learned judge, in summing-up the case to the jury, said, that if the writing 
signed by William Senior was the contract, the defendant, in point of law, was 
liable, whether he intended to act for himself or the company; that the defendant 
was notoriously an agent, but still if he chose to sign a contract in his own name, 
he was responsible; that if he had acted as agent, not having authority to make the 
contract, he was liable for so acting; and that he was responsible whether the party 
knew he so acted or not; that knowledge made no difference. He left it as a 
question to the jury, whether this (viz., the sold note) was the contract by which 
the parties intended to be bound, or whether the two papers constituted the con- 
tract. If the latter, the plaintiffs were not entitled to recover, but if the former, 
they were. The jury found for the plaintiffs, with £1,500 damages, leave being 
reserved to the defendant to move to enter a nonsuit. 

Cresswell for the defendant, in Easter Term last, obtained a rule accordingly, 
either for a nonsuit or a new trial. 


Dundas and Crompton for the plaintiffs, showed cause against the rule. 
Cresswell, John Henderson and R. Denman for the defendant, supported the 
rule. 


Cur. adv. vult. 


June 26, 1841. PARKE, B., delivered the following judgment of the court.— 
The question in this case, which was argued before us in the course of the last term, 
may be stated to be whether, in an action on an agreement in writing purporting 
on the face of it to be made by the defendant, and subscribed by him, for the sale 
and delivery by him of goods above the value of £10, it is competent for the de- 
fendant to discharge himself, on an issue on the plea of non assumpsit, by proving 
that the agreement was really made by him by the authority of and as agent for a 
third person, and that plaintiffs knew those facts, at the time when the agree- 
ment was made and signed. Upon consideration, we think that it was not, and 
that the rule for a new trial must be discharged. 

There is no doubt, that where such an agreement is made, it is competent to 
show that one or both of the contracting parties were agents for other persons, and 
acted as such agents in making the contract, so as to give the benefit of the con- 
tract, on the one hand, to (Garrett v. Handley (1), Bateman v. Phillips (2)), and 
charge with lability, on the other hand (Paterson v. Grandasequi (8)), the unnamed 
principals: and this, whether the agreement be or be not required to be in writing 
by the Statute of Frauds. This evidence in no way contradicts the written agree- 
ment. It does not deny that it is binding on those whom, on the face of it, it 
purports to bind, but shows that it also binds another, by reason that the act of the 
agent, in signing the agreement, in pursuance of his authority, is in law the act of 
the principal. , 

But, on the other hand, to allow evidence to be given that the party who appears 
on the face of the instrument to be personally a contracting party, is not such, 
would be to allow parol evidence to contradict the written agreement; which can- 
not be done. This view of the law accords with the decisions, not merely as to 
bills of exchange (Sowerby v. Butcher (4), Le Fevre v. Lloyd (5)) signed by a 
person, without stating his agency on the face of the bill; but as to other written 
contracts, namely, Jones v. Littledale (6), and Magee v. Atkinson and Townley (7). 
It is true that Jones v. Littledale (6) might be supported on the ground that the 
agent really intended to contract as principal: but Lorp Denman, in delivering the 
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judgment of the court, lays down this as a general proposition (6 Ad. & El. at 
p. 490) : 


‘that if the agent contracts in such a form as to make himself personally 
responsible, he cannot afterwards, whether his principal were or were not 
known at the time of the contract, relieve himself from that responsibility.”’ 


This is also laid down in Story on Aaency, s. 269. Magee v. Atkinson (7) is a 
direct authority, and cannot be distinguished from this case. 

Wilson v. Hart (8), which was cited on the other side, is clearly distinguishable. 
The contract in writing was, on the face of it, with another person named Read, 
appearing to be the principal buyer; but there being evidence that the defendant 
fraudulently put forward Read as the buyer, whom he knew to be insolvent, in 
order to pay a debt from Read to himself with the goods purchased, and having 
subsequently got possession of them, it was held, on the principle of Hill v. 
Perrott (9), and other cases, that the defendant was liable; and as is observed by 
Mr. SmirH, in the very able work to which we were referred (LEADING CASES, 
vol. ii, p. 125), that decision turned altogether upon the fraud, and if it had not, it 
would have been an authority for the admission of parol evidence to charge the 
defendant, not to discharge Read. 

Rule discharged. 


BARRACLOUGH AND OTHERS v. JOHNSON AND ANOTHER 


[Court oF QuseEeN’s Brencn (Lord Denman, C.J., Littledale, Patteson, and 
Coleridge, JJ.), April 20, 1838] 


[Reported 8 Ad. & El. 99; 3 Nev. & P.K.B. 233; 1 Will. Woll. & H. 162; 
T LJQ.B. 172) 2. Jur. 6893 112° ERs | 


Highway—Dedication—Evidence—Reputation—Meeting of inhabitants—Declara- 
tion that way not public highway. 

Highway—Dedication—Materiality of intent—Permission by landowner of user 
of way—Presumption of intention to dedicate—Hvidence of circumstances in 
which user begun—Admissibility. 

In 1798 the inhabitants of a district held a public meeting to consider the 
repairing of a way, and several of them, since deceased, signed a document 
stating that the land was not a public highway. There was at the time no 
litigation in existence regarding the matter. In 1814 the plaintiffs’ pre- 
decessor entered into an agreement with a company and with the inhabitants 
of the district that the lane should be open to carriages, that the company 
would pay an acknowledgment of 5s. a year and supply cinders for the repair 
of the way, and that the inhabitants would lay down the cinders. Thereupon 
the way, which had not previously been open to carriages, was opened without 
interruption to carriages for nineteen years, at the end of which time, a dis- 
pute arising, the passage was interrupted, and the interruption acquiesced in 
for five years. In an action of trespass in which the plaintiffs contended that 
the lane was not a common highway, 

Held: (i) the document signed by the inhabitants in 1798 was admissible as 
evidence (though slight) of reputation ; and (ii) on the question of dedication, 
the intent was material, and although, if an owner permitted user of a way 
over his land, it might be presumed that he intended to dedicate it to the 
public, evidence of the circumstances in which the user commenced could 


A 
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not be excluded; in the present case that evidence showed that dedication had 
not been contemplated, but there had been a licence only, revocable on breach 
of the agreement of 1814. 


Notes. Considered: Grand Surrey Canal Co. v. Hall (1840), 1 Man. & G. 392; 
Folkestone Corpn. v. Brockman, [1914-15] All E.R.Rep. 720. Referred to: Rh. 
v. East Mark Tithing (1848), 12 J.P. 504; Simpson v. A.-G., [1904] A.C. 476; 
Mercer v. Denne, [1905] 2 Ch. 588; Thornhill v. Weeks (1914), 78 J.P. 164. 

As to presumption and proof of dedication of highways, see 19 HausBury's 
Laws (8rd Edn.) 49-56; as to declarations as to public rights, see 15 HALSBURY'S 
Laws (8rd Edn.) 308-310; 320-821; and for cases see 26 Digest (Repl.) 294-296. 


Cases referred to: 
(1) Wood v. Veal (1822), 5 B. & Ald. 454; 1 Dow. & Ry.M.C. 11; 1 Dow. & 
Ry.K.B. 20; 106 E.R. 1257; 26 Digest (Repl.) 297, 191. 
(2) R. v. Lloyd (1808), 1 Camp. 260, N.P.; 26 Digest (Repl.) 274, 43. 
(3) Nicholls v. Parker (1805), 14 East, 831, n.; 104 E.R. 629; 7 Digest (Repl.) 
821, 349. 


Motion by the defendants for a new trial in an action of trespass for breaking 
and entering plaintiff's close. 

The defendants (i) denied liability, and (ii), pleaded that at the relevant times 
there was a common and public highway over the said close on foot and with 
cattle and carriages at all times of the year. Justification under such right of 
way. Verification. Replication to this plea, traversing the right of way as pleaded. 
Issue on the traverse. 

At the trial before Parrrson, J., at the York Spring Assizes, 1838, it appeared 
that the alleged road, called the Green Gate Lane, lay in the hamlet of Mortomley, 
which repairs its own highways. A witness for the plaintiffs proved that, forty 
years ago, a public meeting of the inhabitants of Mortomley was held, and a 
document there signed by the witness, and by twelve others of the inhabitants 
present, who were since dead. This writing which was tendered as evidence of 
reputation, and objected to, but admitted by the learned judge, purported to be 
made by the inhabitants of the hamlet assembled for the purpose of considering 
whether or not the road should be repaired; and it stated their opinion that it was 
not, and ought not to be, a public highway; and that the site was the property of a 
Mr. Parkin, and subject only to a public bridle-way. The paper remained with 
the surveyor of the highways. The plaintiffs also proved that, in 1814, the 
executors of Parkin (being then the proprietors of the soil in question) entered 
into an agreement with the Thorncliffe Iron Co., and the inhabitants of the 
hamlet by their surveyors, that the lane should be open to carriages; that the com- 
pany should pay an acknowledgment of 5s. a year, and supply cinders for the 
repair of the road; and that the hamlet should lead and spread them. It further 
appeared that, before that time, there was a gate across the road, which was kept 
locked, and excluded carriages; but that, from the time of the agreement till 1832, 
there was no longer any obstruction, and the lane was used as a carriage road. 
In 1832, disputes arose, and the passage along the lane with carriages was inter- 
rupted by the then proprietor. The defendants’ counsel objected to the reception 
of evidence as to the agreement, but the learned judge received it, as explanatory 
of the user. He stated to the jury that the user from 1814 to 1832 appeared to 
have been by convention between the Thorncliffe Iron Co. and Parkin’s representa- 
tives: that, although user was evidence of a dedication to the public, yet the 
question always was what the landowner intended, and, if it appeared that he 
had not intended absolutely to dedicate, the inference from user failed: and that 
in the present case, unless the jury thought that the proprietor, in 1814, intended 
absolutely to dedicate the carriage road to the public, he might resume it if the 
bargain was broken by the other parties. 

A verdict was given for the plaintiffs on the general issue, and on the second 
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plea so far as regarded a carriage way; for the defendants, on that plea, as toa A 


way on foot and with horses. 


Serjeant Atcherley for the defendants, moved for a new trial. 


LORD DENMAN, C.J. As to the 
first point, the evidence of reputation was very slight, but there was some. I do 
not agree that it is necessary for persons giving an opinion as to the publicity of a 
way to state that they found themselves on reputation, although their statement 
ought in reality to be founded on some reputation. The statement of each of the 
deceased persons was reputation, to some extent. 

As to the other point, the agreement between the landowner and the township, 
if it could be considered a conditional dedication, was as public as it can be 
expected that such a dedication should be: and it was for the convenience of both 
parties. Then, can there be a conditional dedication of the kind here supposed? 
Perhaps not. A dedication must be made with intention to dedicate. The mere 
acting so as to lead persons into the supposition that the way is dedicated does 
not amount to a dedication, if there be an agreement which explains the trans- 
action: and, referring to the agreement here, it is plain that there was only a 
licence to use. ‘There was a permissive enjoyment from 1814; but it was put an 
end to in 1832. If such an enjoyment may be permitted oe: means of the way 
being left open to everyone, the leaving it so is not in itself evidence of a dedica- 
tion. In Wood v. Veal (1) the public had used a way over the locus in quo as 
long as could be remembered; but the land had been under a ninety-nine years’ 
lease during the whole time, and Axpport, C.J., left it as a question for the jury 
whether there had been a dedication to the public before the term commenced, 
saying that, if not, there could be no dedication except by the owner of the fee, 
and the lease explained the user as not being referable to a dedication by him. 
Yet there was strong evidence there to show that the landlord could not have been 
ignorant of the user; and Lorp TenrerpeN did not dispute the doctrine of Lorp 
ELLENBOROUGH in R. v. Lloyd (2). Therefore, there is nothing in the cases to 
establish that a permissive user may not be consistent with a right to resume the 
way. As to the weight of evidence, the learned judge is not dissatisfied with the 
verdict. 





LITTLEDALE, J. though very slight, 
of reputation. The common case as to reputation is that the witness has heard 
old persons make a statement. Here, the plaintifis put in a resolution subscribed 
by several persons since dead. It is as if each had been heard to say that the 
lane was not a public highway. The supposed dedication was, I think, a mere 
permission. When the circumstances under which it arose are stated, the idea 
of a dedication is rebutted. It is said that an intention to dedicate must be 





inferred from the acts of a proprietor; and it is true that the question is not, 


decided by what he says. A man may say that he does not mean to dedicate a 
way to the public, and yet, if he had allowed them to pass every day for a length 
of time, his declaration alone would not be regarded, but it would be for a jury 
to say whether he had intended to dedicate it or not. The facts may warrant 
them in believing that the way was dedicated, though he has said that he did not 
so intend: and, if his intention be insisted upon, it may be answered that he 
should have shown it by putting up a gate, or by some other act. The intent 
is a proper ingredient in the decision of such a question as this, but here I think 
it was shown by acts that a dedication was not contemplated. 


PATTESON, J.—I had some difficulty as to the document; but I thought it 
was evidence, to be admitted, valeat quantum. On the other point, I think 
that the intention to dedicate or not must be left to the jury. The very term 
dedication shows that the intent is material. There cannot be such a thing as 
turning land into a road without intention on the owner’s part. The facts here 


«ee tee 


a 
Sgn th 


eae 


23 on a BARRACLOUGH v. JOHNSON (Parreson, J.) 609 


A are strong in disproof of such an intention. The payment of 5s. yearly could 
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only be for a leave. The real transaction was that the company wanted to go 
upon this road, and the landowner had no objection, provided they would repair 
the road, which he himself had occasion for as an occupation way: they were to 
give the cinders, and the inhabitants of the hamlet to carry and spread them; 
but this was not to continue when the annual payment ceased. No person, 
probably came along the road within the year but those who had occasion to pass 
from the hamlet or the company’s works; except, in short, those who were 
included in the agreement. And for five years from 1832 they submitted to its 
being no road. 


COLERIDGE, J.—<As to the objection that the inhabitants who declared the 
lane to be no road were parties interested, Nicholls v. Parker (3) shows that 
persons, who might by their declaration take a burden upon themselves, may also 
declare that the road in respect of which the burden would attach is not public, 
provided there be no litigation depending at the time. Here there was no 
evidence of any litigation depending when the declaration was made; it appeared 
only that the parties met to talk over the subject of repairing. Then, as to the 
dedication. A party is presumed cognizant of the consequences following his 
own acts; and, if he permits user of a way over his land, a jury may presume 
that he intended to dedicate such way to the public. But you cannot exclude 
evidence of the circumstances under which the user commenced. It appears 
here that an agreement took place between the landowner, the surveyors of the 
hamlet, and the proprietors of the ironworks, that these last were to pay 5s. a 
year and to find cinders, which the inhabitants of the hamlet were to lead and 
spread: these are circumstances which, if not to be excluded, throw a strong 
light upon the commencement of user, and show that no dedication was intended, 
provisional or absolute. Again, after nineteen years, we find an alleged breach of 
contract by the parties using the way, and a consequent interruption of the user. 
Suppose that, after nineteen days, the Thorncliffe Iron Co. had refused to fulfil 
their engagement; could not the landowner have resumed the right of way? If 
so, why might not he after nineteen years? 

Rule refused. 
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BRISCO v. LOMAX AND ANOTHER 


[Court or Quren’s Brencu (Littledale, Patteson and Coleridge, JJ.), May 3, 
1838] | 


[Reported 8 Ad. & El. 198; 38 Nev. & P.K.B. 308; 1 Will. Woll. & H. 235; 
i Lid .Q-B. 14832 Jur. 682; 112°) 612) 


Boundary—Hvidence—Adjoining estates—Hvidence of boundary of adjoining 
estate. 

Boundary—EHvidence—Reputation—Verdict of jury under commission of Duchy 
court. 

The manor of Rochdale, on its eastern side, adjoined the manors of Wake- 
field and Rishworth, the manor of Wakefield being immediately to the north 
of the manor of Rishworth. The eastern boundary of the manor of Rochdale 
also formed the eastern boundary of Lancashire, and the western boundary 
of Yorkshire. The plaintiff owned land in the manor of Wakefield, and it was 
admitted that the western boundary of his land coincided with the western 
boundary of that manor, but in an action for trespass it was disputed where 
precisely the boundary between the manors of Wakefield and Rochdale ran. 
The plaintiff claimed that a high ridge, running north to south, was the 
boundary between those manors, and also between the manors of Rishworth 
and Rochdale, and he offered in evidence the finding of a jury summoned 
under a commission of the Duchy Court of Lancaster which was established 
to ascertain the boundary between the manors of Rishworth and Rochdale, 
that this ridge formed the boundary between these last-mentioned manors. 

Held: since in numerous cases a natural boundary between two estates 
was also the natural boundary between the next adjoining estates, evidence 
that the ridge was the boundary between the manors of Rishworth and 
Rochdale was admissible as tending to prove that it was also the boundary 
between the manors of Wakefield and Rochdale; the verdict of the jury as 
to the boundary between the manors of Rochdale and Rishworth, although 
not precisely evidence of reputation, was admissible in evidence. 


Notes. As to evidence of reputation to prove boundaries, see 8 Haussury’s 
Laws (83rd Edn.) 888-385; as to admissibility of verdicts, see ibid. 888; as to 
evidence of extent of a manor, see 8 Hatspury’s Laws (8rd Edn.) 284-285; as 
to records relating to Crown property, see 15 Haussury’s Laws (38rd Edn.) 3877- 
378; and for cases see 7 Dicest (Repl.) 318-322. 


Cases referred to: 

(1) Tooker v. Duke of Beaufort (1757), 1 Burr. 146; Bull.N.P. 2388; Say. 297; 
97 E.R. 2388; 22 Digest (Repl.) 322, 3376. 

(2) Reed v. Jackson (1801), 1 East, 355; 102 E.R. 187; 21 Digest (Repl.) 267, 
443. , 

(83) Doe d. Barrett v. Kemp (1831), 7 Bing. 332; 5 Moo. & P. 178; 9 
L.J.0.8.C.P. 102; 131 E.R. 128; subsequent proceedings (1835), 2 
Bing.N.C. 102, Ex. Ch.; 7 Digest (Repl.) 829, 433. 

(4) Doe d. Foster v. Earl of Derby (1834), 1 Ad. & El. 783; 3 Nev. & M.K.B. 
782; 8 L.J.K.B. 191; 110 E.R. 1406; 22 Digest (Repl.) 285, 2896. 


Also referred to in argument: : 
Jones v. Williams (1887), 2 M. & W. 826; Murp. & H. 51; 6 L.J.Ex. 107; 


150 E.R. 781; 48 Digest 385, 115. 
Richards v. Bassett (1830), 10 B. & C. 657; 8 L.J.O.S.K.B. 289; 109 E.R. 594; 


22 Digest (Repl.) 121, 1054. 
Nicholls v. Parker (1805), 14 Kast, 831; 104 E.R. 629; 22 Digest (Repl.) 118, 
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A Freeman v. Phillipps (1816), 4 M. & S. 486; 105 E.R. 914; 22 Digest (Repl.) 
Jil, 982. | 
Rogers v. Wood (1831), 2 B. & Ad. 245; 109 E.R. 1184; 22 Digest (Repl.) 121, 
1051. 
Doe d. Foster and Jamieson v. Sisson (1810), 12 East, 62; 104 E.R. 25; 17 
Digest (Repl.) 19, 218. 
BR. v. Cotton (1818), 8 Camp. 444; 2 Digest (Repl.) 674, 1899. 
Berkeley Peerage Case (1811), 4 Camp. 401, H.L.; 22 Digest (Repl.) 71, 463. 
Weeks v. Sparke (1818), 1 M. & S. 679; 105 E.R. 253; 22 Digest (Repl.) 71, 
464. 


Rule Nisi obtained by the defendants for a new trial in an action of trespass 
C for breaking and entering the plaintiff's close, in the manor of Wakefield in the 
county of York. 

The defendants pleaded, first, that the close was not the close of the plaintiff; 
by their third plea, that the close was, and from time immemorial hath been, 
within and parcel of the manor of Rochdale in the county of Lancaster; and that 
the said close was the close of James Dearden, lord of the said manor of Roch- 

D dale: with justification by the defendants as servants of Dearden. Replication, 
that the close was not within the said manor of Rochdale, nor was it the close of 
Dearden. 

At the trial before Parke, B., at the Yorkshire Summer Assizes, 1836, it 
appeared that the plaintiff was a copyhold tenant of the manor of Wakefield, and 
that the boundary of his property towards the west was identical with that of the 

_ manor of Wakefield, which was bounded on the west by the manor of Rochdale; 
and that the common boundary of Rochdale and Wakefield manors formed the 
common boundary of Lancashire and Yorkshire. The dispute at the trial, on the 
issues above mentioned, was as to the exact line of boundary between Rochdale 
and Wakefield manors, the plaintiff contending that it lay more to the west than 
the defendants admitted. It was agreed that this boundary was the boundary 

0 between the property of the plaintiff and that of Dearden, as well as between 
the two counties. The boundary ran, upon the supposition of either party, nearly 
north and south, over a mountain district. The plaintiff produced parol evidence 
of acts of user up to the present time, and that the boundary had been always 
understood to be the highest line of the ridge, separating the land whence the 
water descended westward from that whence the water descended eastward. It 

Gq was further proved that the manor of Rishworth, which had been a subinfeudation 
from the lord of the manor of Wakefield, and anciently part of the said manor, lay 
immediately to the south of Wakefield manor, in Yorkshire, and that its western 
boundary was identical with the western boundary of Yorkshire, and also with the 
eastern boundary common to the county of Lancaster and the manor of Rochdale. 
The eastern boundary of Rochdale manor, therefore, was first, and northward, 

H the manor of Wakefield, and next, immediately southward, the manor of Rish- 
worth. The plaintiff offered parol evidence that the boundary between Rishworth 
and Rochdale manors had been always understood to be the ridge parting the 
waters which descended eastward from those which descended westward. This 
was objected to as irrelevant, but admitted by the learned judge. | 

The plaintiff then proved that Rishworth, Wakefield, and Rochdale manors were 

I held of the Duchy of Lancaster; and he then offered in evidence the following 
documents, which were proved to have been duly received from the records of the 
Duchy. 

First, a document under the seal of the Duchy of Lancaster, dated July 1, 
1637, entitled a commission to set out the manors of Rishworth, Rochdale, and 
Butterworth, in the counties of York and Lancaster, with metes and bounds. It 
was directed to commissioners; and recited that Sir William Savile and Sir John 
Byron had petitioned the Chancellor of the Duchy, showing that Sir William 
Savile’s manor of Rishworth, and the lands, wastes, and commons thereof, were 
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adjacent to and bordering upon Sir John Byron’s manor of Rochdale and Butter- 
worth [Butterworth is a township in the parish of Rochdale; Rochdale parish is 
conterminous with Rochdale manor], and upon divers of the lands, etc., of Sir 
John Byron within his manor and parish of Rochdale, ‘‘the boundaries whereof 
being uncertain, suits are likely to grow between the said parties and their 
tenants; for prevention whereof’? the Chancellor, willing that the boundaries 
thereof should be discovered and made known, appointed the commissioners to 
inquire and find out, empanelling a jury as by all other good ways the true metes 
and boundaries of the said manors and lands above mentioned and to certify the 
proceedings to the Chancellor and Council of the said Duchy. 

Secondly, the certificate (dated Oct. 16, 1637) of the commissioners, that, for 
the execution of the commission, they had duly conducted such enquiry with a 
jury summoned for the purpose. 

Thirdly, the verdict of the jury that ‘‘the rain water falling upon the moun- 
tains, wastes, and hills betwixt the manor of Rishworth and the manors of 
Rochdale and Butterworth is or causeth the bounder, and divideth betwixt the 
said manors, that is to say, for so much of the said commons as through which 
the said rain water descendeth towards the West Sea, the same wastes are parcel 
of the manor of Rochdale and Butterworth, and for such part of the said wastes as 
the said rain water descendeth and passeth through towards the East Sea, the 
same wastes are parcel of the manor of Rishworth.”’ 

The defendants’ counsel objected that, even supposing evidence of the boundary 
between Rishworth and Rochdale to be admissible, these documents could not 
be received. His Lordship received the evidence. 

The defendants gave parol evidence to show that the boundary between Wake- 
field and Rochdale lay to the east of the ridge separating the eastward and west- 
ward drainages; and also put in another commission duly proved, from the 
Duchy Court of Lancaster, of 1638, reciting the grant of the manor and lordship 
of Rochdale to Edward Ramsay and Robert Ramsay in fee farm, and that doubts 
and questions had arisen and were likely to arise touching its boundaries, by 
the neighbouring lords, who pretended parcel of the wastes of the said manor to 
belong to their manors adjoining; and that there was no perfect and exact survey 
extant, whereby the boundaries were not known, for want whereof inconveniences 
were likely to ensue; and directing commissioners to make a survey of Rochdale 
manor, etc., call witnesses, empanel juries, etc. The defendants also produced 
the return to the commission last mentioned, with the verdict of the jury, describ- 
ing the boundary, which, as the defendants contended, supported their case. 
These documents were duly authenticated as records of the Duchy coming from 
the proper custody. 

Verdict for the plaintiff on the above and other issues. 


In Michaelmas Term, 1836, Coltman for the defendants obtained a rule for a 
new trial, on the ground of the reception of improper evidence. 


Cresswell for the plaintiff, showed cause against the rule. 
Alexander and. Tomlinson for the defendants, supported the rule. 


LITTLEDALE, J.—The question is not as to the effect of the evidence, but 
whether it was admissible. I think it was. The case is very like Tooker v. 
Duke of Beaufort (1). In Chancery it has always been customary to issue com- 
missions for ascertaining boundaries: it was, therefore, competent to the Duchy 
Court to do so, the proceedings there being in the same nature with those 
in Chancery. The commission, then, went down, directing the sheriff to issue 
his precept to return a jury, who were to hear the evidence and determine the 
fact. It is true that their verdict, when found, was not followed up by any 
decree: and, perhaps, to make the proceeding conclusive between the parties, 
there should be a decree. But, without being conclusive, it is evidence between 
the owners of the manors of Rishworth and Rochdale. On a question of boundary, 
mere reputation is evidence. But I put this as a verdict, not as reputation. 
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It is a trial by witnesses competent to speak to the fact. Reputation being 
evidence, the verdict must be evidence, as was said in Reed v. Jackson (2); see 
per Lawrence, J.; and this, though the former proceeding was between different 
parties. It is not reputation; but it is as good evidence as reputation. But then 
it is contended that the verdict was found after the dispute had arisen, and is, 
therefore, objectionable by analogy to the rule as to reputation, because the jury 
or witnesses were liable to prejudice. This might be objected in all cases where a 
verdict is given in evidence. But here, in fact, it does not appear that any 
dispute was actually depending, only that the parties wished to prevent disputes 
which were likely to arise. That is not an uncommon case: parties often resort to 
Chancery in a similar manner to prevent disputes. Here then was not a lis mota; 
consequently, I think this verdict is evidence between the owners of the manors 
of Wakefield and Rochdale. We know that when there is a dispute whether a 
piece of land belongs to a waste or to the owner of the land adjoining, evidence is 
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- allowed respecting the land to a great distance. This was lately carried very far 


in the Common Pleas [Doe d. Barrett v. Kemp (3)]. Evidence that the boundary 
between Rishworth and Rochdale is continuous with that which the plaintiff 
asserts to be the boundary between Wakefield and Rochdale was evidence for the 
jury in support of the plaintiff's claim, resting upon the extreme improbability 
of the boundary being varied. The rule must, therefore, be discharged. 


PATTESON, J.—The first question is whether evidence of the boundary be- 
tween Rishworth and Rochdale was admissible. This cannot be decided on the 
ground of Rishworth manor having been a subinfeudation of Wakefield, without 
more distinct proof whether Wakefield and Rishworth were separated at the time 
to which the evidence as to the boundary of Rochdale relates. Had there been 
evidence clearly applicable to a time before the separation, there could have been 
no doubt that it would have been admissible. But still we have this strong 
circumstance: that the line to which the evidence applies does abut on the 
boundary of Rochdale; and certainly the dispute here is as to the boundary of 
Rochdale. I feel great difficulty in rejecting evidence of any part of the boundary 
of Rochdale. For, as was urged by counsel for the plaintiff, a perambulation of 
Rochdale might be proved; and the proof might begin at any point; it would not 
be necessary to begin at the particular spot in dispute. I think, therefore, that 
evidence might be given of a line forming the boundary between Rishworth and 
Rochdale, pursued up to the spot in question here. 

The second question is how this boundary between Rishworth and Rochdale 
may be proved. On this I have felt more difficulty. It is not easy to distinguish 
Tooker v. Duke of Beaufort (1) from the present case. There the inquisition was 
not between the parties to the subsequent litigation; and the evidence was 
objected to on that ground, but admitted. It is certainly difficult to say that a 
verdict can be received merely as evidence of reputation; for a jury are sum- 
moned from the body of the county at large, and are not themselves likely to know 
the matter. But that argument, if it were to prevail, would exclude all evidence 
of verdicts: for a jury do not find upon knowledge of their own; so that the verdict 
never could be reputation, nor quite analogous to it. Yet, where a matter has 
been before a Jury, the verdict is generally given in evidence as a sort of 
reputation, if [ may so term it. I confess that it does not stand on the footing 
of a verdict between the parties, and conclusive upon them, where it is not 
followed by a decree. But I do not think that, in order to make the verdict 
admissible between the owners of Rishworth and Rochdale, it was necessary 
that there should be a decree. Then, as between the owners of Wakefield and 
Rochdale, whatever is admissible must no doubt be mutually admissible: go that, 
if the evidence would not be admissible against the plaintiff, it is not evidence for ~ 
him. But the verdict here would be, though not on the same footing as a verdict 
inter partes, admissible evidence on either side. 
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COLERIDGE, J.—I think that, as between the owners of Rochdale and Wake- 
field, evidence might be given of the boundary between Rochdale and Rishworth. 
The objection confounds the question, what the issue is, with the question, what 
is applicable to it: whereas evidence is not strictly confined to the direct issue. 
Some facts prove an issue directly, some incidentally. But whatever throws light 
on the question at issue is evidence, if properly proved. Thus here, the question 
is, What is the boundary of the plaintiff's property? And it was proved that his 
property was conterminous with the manor of Wakefield: thus the boundary of 
the manor of Wakefield became evidence. Then did the evidence of the boundary 
between Rishworth and Rochdale throw light on the question at issue? Clearly it 
did. In numerous cases a natural boundary between two estates is also the 
natural boundary between the next adjoining estates, as in the instance of an 
arm of the sea, or a navigable river. So here, the evidence that the ridge separat- 
ing the fall of the water was the boundary between Rishworth and Rochdale was 
also evidence that it was the boundary between Wakefield and Rochdale. Coun- 
sel for the plaintiff urged that the defendants might have shown the whole 
boundary of Rochdale, and that, therefore, the plaintiff was entitled to give 
opposite evidence to the same extent; and this argument was not answered. Then 
comes the question whether this documentary evidence was admissible. That 
must be tried exactly as if the collateral matter of inquiry were the actual issue. 
It appears that the owners of Rishworth and Rochdale applied to the Duchy court, 
which has the same authority as the Crown, and stated that disputes had arisen, 
and that, upon their petition, a commission issued directing the sheriff to summon 
jurors, who attended, and found the verdict. Then, first did the question admit 
of such proof? And, secondly, was the proof given in an authentic way? First, 
on the question of a boundary between two owners, no doubt reputation is 
admissible. And verdicts are evidence where reputation is admissible, as between 
third parties. This distinguishes the case from Doe d. Foster v. Harl of Derby 
(4). For, though here the defendants had no power of cross-examining the witnesses 
on the former proceeding, that is no more than occurs, for instance, in question as 
to tolls, where payment of tolls by third parties is evidence. Then, secondly, as to 
the necessity of a decree or judgment to render the verdict admissible. That neces- 
sity exists only where it is sought to bind parties conclusively by the finding. But 
here the verdict is not offered as conclusive evidence, but as evidence in the nature 
of reputation. It is not precisely evidence of reputation: but it has always been 
held that, in questions where reputation is admissible, verdicts may be given in 
evidence against third parties; and mutuality is then not essential. Then is this 
in the nature of a verdict? If it were merely a verdict found by a jury summoned 
by the parties, it would amount to nothing. But here we must assume that the 
Duchy court had power to issue the commission. If so, the verdict is as complete 
as if it were given at nisi prius. Therefore, the inquiry was relevant: and, this 





being a question upon which reputation was admissible, a verdict, found under | 


competent authority, was good evidence. 
Rule discharged. 
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GARDNER v. LACHLAN AND OTHERS 


[ Vick-CHANCELLOR’s Court (Shadwell, V.-C.), July 15, 1836] 
[Reported 8 Sim. 128; Donnelly, 119; 5 L.J.Ch. 382; 59 H.R. 49] 
B [Lorp Cuanceitor’s Court (Lord Cottenham, L.C.), May 5, November 21, 1838] 
[Reported 4 My. & Cr. 129; 8 L.J.Ch. 82; 2 Jur. 1056; 41 E.R. 51] 


Bankruptcy—Property available for distribution—Freight due under a charter- 
party—Assignment to creditor before bankruptcy—Notice given, not to 
charterer, but to bankrupt’s agent. 

C The defendant, a broker, on behalf of the owner of a ship entered into a 
charterparty with B., by which B. agreed to pay to the defendant on behalf of 
the owner a certain sum for freight. The owner assigned the freight and 
earnings that might become due under the charterparty to the plaintiff as a 
security for a debt, and the plaintiff gave notice of the assignment to the 
defendant but not to B. The vessel completed her voyage, and afterwards 

D the owner became bankrupt. On a motion by the plaintiff that the defendant 
should be at liberty to receive the freight and that the owner’s assignees in 
bankruptcy should be restrained from receiving it, 

Held: the notice of the assignment intercepted the owner’s right to demand 
the freight and placed it out of his order and disposition, and, therefore, his 
assignees in bankruptcy had no right to receive it. 


E Chose in Action—Assignment—Notice—Trading debt—Notice to person from 
whom trader to receive money—Sufficiency. 

Per Lorp Corrennam, L.C.: Where a trader assigns a debt, the only person 
to whom notice of assignment need be given, in order to vest a good equitable 
title in the assignee, is the party from whom the trader was to have received 
payment of the money—in other words, the party holding the property at the 

F order and disposition of the trader. 


Notes. The Bankruptcy Act, 1628 (21 Ja. 1, ce. 19), was repealed by the 
Bankruptcy Act, 1825 (6 Geo. 4, c. 16, s. 1). As to property in order and 
disposition of a bankrupt, see now s. 88 (c) of the Bankruptcy Act, 1914 (2 
Hatssury's Statutes (2nd Edn.) 378). 

Considered : Cooke v. Hemming (1868), L.R. 8 C.P. 334. 

As to debts as property available for distribution, see 2 Hauspury’s Laws (8rd 
Edn.) 488 et seq.; and for cases see 5 Dianst (Rep].) 808 et seq. 


Cases referred to: 
(1) Schack v. Anthony (1813), 1M. & 8S. 578; 105 K.R. 214; 41 Digest (Repl.) 
270,357; 
H (2) Ryall v. Rowles (1750), 1 Ves. Sen. 848; 1 Atk. 165; 1 Wils. 260; 9 Bli.N.S. 
3877; 26 E.R. 1074; 5 Digest (Repl.) 809, 6840. 
(3) Jones v. Gibbons (1804), 9 Ves. 407; 32 E.R. 659; 5 Digest (Repl.) 802, 
eee 
(4) Lefevre v. Boyle (1882), 8 B. & Ad. 877; 1 L.J.K.B. 199; 110 E.R. 322; 29 
I Digest (Repl.) 404, 3032. 
Also referred to in argument: 
Douglas v. Russell (1881), 4 Sim. 524; 58 E.R. 196; affirmed (1833), 1 My. Gk. 
488, L.C.; 41 Digest (Repl.) 556, 3336. 
Ex parte Kensington (1813), 2 Ves. & B. 79; 2 Rose, 138; 35 E.R. 249, L.C.: 
35 Digest (Repl.) 299, 194. 
Re Frazer, Ex parte Monro (1819), Buck, 800; 5 Digest (Repl.) 831, 7012. 
Re Severn, Ex parte Tennyson (1882), Mont. & B. 67, L.C.: 5 Digest (Repl.) 
827, 6975. i 
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Re Cheshire, Ex parte Richardson (1820), Buck, 480; 5 Digest (Repl.) 844, 7109. 

Re Goren, Ex parte Newton (1834), 4 Deac. & Ch. 138; 2 Mont. & A. 51; 
4L.J.Bey. 16, Ct. of R.; 5 Digest (Repl.) 830, 7002. 

Re Raikes, Ex parte Waithman (1835), 2 Mont. & A. 364; 4 Deac. & Ch. 412, 
Ct. of R.; 5 Digest (Repl.) 828, 6991. 

Smith v. Smith (1833), 2 Cr. & M. 281; 4 Tyr. 52; 149 E.R. 745; sub nom. 
Smith v. Masterman, 8 L.J.Ex. 42; 5 Digest (Repl.) 835, 7040. 

Tibbits v. George (1836), 5 Ad. & El. 107; 2 Har. & W. 154; 6 Nev. & M.K.B. 
804; 6 L.J.K.B. 255; 111 E.R. 1107; 5 Digest (Repl.) 835, 7042. 

Macbeath v. Haldimand (1786), 1 Term Rep. 172; 99 E.R. 1036; 1 Digest (Repl.) 
754, 2923. 

Kz parte Alderson (1815), 1 Madd. 53; 56 E.R. 21; 8 Digest (Repl.) 575, 243. 


Ke Row, Ex parte South (1818), 3 Swan. 892; 86 E.R. 907, L.C.; 5 Digest (Repl.) 
689, 6056. 


Appeal by the defendants, the assignees of one Scott, from a decree of SHADWELL, 
V.-C., infra, made on a motion for an order that money due to the defendant, 
Lachlan, as freight under a charterparty, be paid into court. 

In 1831, John Scott employed the plaintiff to act as his agent in respect of some 
ships of which he was the owner, and Scott agreed that all advances to be made by 
the plaintiff for effecting insurances on his ships or otherwise for the purposes 
thereof should be secured by a mortgage of the ships and their freight. In March, 
1832, the defendant, Lachlan, a ship-broker, on behalf and by the authority of 
Scott, entered into a charterparty with the commissioners of the Navy, for the 
conveyance of emigrants to Van Diemen’s Land [Tasmania], in a ship belonging 
to Scott called The Princess Royal. The charterparty was dated Mar. 20, 1832, 
and was made between two of the Commissioners of the Navy, of the one part, and 
Lachlan (on behalf of the owners of the ship) of the other part and, thereby, 
Lachlan, on behalf of the owners, entered into certain covenants with the com- 
missioners and, in consideration of those covenants being performed by Lachlan 
on behalf of the owners, the commissioners, on behalf of His Majesty, agreed 
to pay to Lachlan, on behalf of the owners, for the hire and freight of the ship, at 
the rate of £3 18s. per register ton, in manner following, i.e., one half of the 
freight to be paid by the Lords of the Treasury on producing a certificate of the 
ship having sailed on her voyage, and the remainder also by the Lords of the 
Treasury, on producing certificates of the number of persons that were embarked 
in England, having been landed at Hobart. 

In April, 1832, the plaintiff, by Scott’s direction, insured the ship and freight 
for £1,800, and paid the premiums on the policies; and he retained the policies in 
his hands as a security for the amount due to him from Scott. Scott, in order 
to secure the repayment of some part of the advances made by the plaintiff for his 
use, signed and gave to the plaintiff an order dated April 25, 1832, directing 


Lachlan to pay to the order of the plaintiff, all moneys he might receive on account. 


of the ship, under her then charter to the Navy Board; and the plaintiff delivered 
the order to Lachlan. 

On the sailing of the ship £1,100 became due as one instalment of the freight 
and Lachlan received that sum from the Lords of the Treasury and, with Scott’s 
privity, paid it to the plaintiff. After the sailing of the ship the plaintiff continued 
to make advances on Scott’s behalf and, in August, 1882, a balance of £800 was 
due from him to the plaintiff. Scott having delayed to give to the plaintiff a 
security for his debt, the plaintiff followed him to Ireland, and issued a writ for the 
purpose of arresting him. Ultimately Scott, after considerable pressure, executed 
an indenture dated Aug. 18, 1832, and, thereby, after reciting that Scott was 
indebted to the plaintiff in £800, Scott assigned to the plaintiff all the freight and 
earnings of the ship which might become due under the charterparty and all policies 
of insurance then effected or thereafter to be effected in respect thereof in trust 
to retain thereout the £800, with interest from July 28 then last. On Aug. 27, 
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1832, the plaintiff served Lachlan with a notice of the assignment and desired 
him to hold the residue of the freight to become due under the charterparty on his 
(the plaintiff's) account. | 

In September, 1832, the ship arrived at Van Diemen’s Land. On Jan. 15, 1838, 
Scott became bankrupt and the defendants Burn and others were chosen his 
assignees [trustees in bankruptcy]. The £800 still remaining due, the bill was 
filed in July, 1833, stating that the £800 and upwards due for freight, was then 
payable by the Lords of the Admiralty (to whom all contracts entered into by the 
Navy Board had been transferred by the Admiralty Act, 1832) or by the Treasury 
on the certificate or by the direction of the Admiralty, to Lachlan, and that the 
Admiralty were willing to pay that sum to Lachlan or to give him the necessary 
certificate for receiving the same, it being usual to pay the freight to the person 
in whose name the charterparty was made and to deal with such person only; that the 
plaintiff was entitled, under his security, to receive the £800 due for freight, but 
the assignees had lately set up a claim thereto and had given notice of such claim 
to the Admiralty and required the fund to be paid to them. The bill prayed that 
the plaintiff might be declared to be entitled, under the assignment, to receive the 
sum due for freight, that Lachlan might be declared to be a trustee thereof for 
the plaintiff and might be decreed to receive and pay the same to him and might 
be restrained from paying the same to the assignees. 

The answer of the assignees submitted that the unpaid freight did not pass 
by the assignment to the plaintiff for want of notice to the parties by whom the 
same was payable, prior to Scott’s bankruptcy. 

The plaintiff moved that Lachlan, the first defendant, might be at liberty to 
receive the money due for freight under the charterparty from the Lords of the 
Admiralty or the other persons by whom the same might be payable, and might 
be ordered to pay it into court, or that a receiver might be appointed, and that the 
other defendants, Scott’s assignees in bankruptcy, might be restrained from 
receiving it. 


Jacob and Stevens for the plaintiff. 
Richards for the defendant, Lachlan. 
Sir William Horne and Koe for the assignees in bankruptcy of Scott. 


SHADWELL, Y.-C.—With respect to the legal point, the only person who could 
bring an action by virtue of the charterparty, to recover the freight, would be the 
defendant, Lachlan. I admit that if there had been a separate promise of any 
sort made by the Commissioners of the Admiralty to Scott, he might recover on 
that separate and independent promise. But it is clear from Schack v. Anthony 
(1), that Scott could not recover from the Lords of the Admiralty by means of the 
charterparty, he being no party to it. I have always understood the settled rule 
of law to be that a party not named in a deed cannot recover by means of it if it 
be a deed between parties. A deed poll may be so constructed as to give a person 
a right of action against the party who executed it, but where there is a deed 
between parties, 1 have always understood it to be the settled rule that no person 
can bring an action on it except a party or those who claim through him. 

If there had been one case in which that proposition was questioned or which 
raised so much doubt on the general rule of law as would have justified me either 
in permitting the plaintiff to bring an action or to take the opinion of a court of 
law by means of a case, I certainly should have done so; but the point is plain and, 
as it is unaffected by any decision, I should not be taking a right course if I were 
to suspend judgment on this part of the case, until I had, in some shape or other, 
taken the opinion of a court of law. 

The next question is whether sufficient notice has been given, so that Scott can 
be fairly said to have had no longer the order and disposition of the subject in 
dispute. What is the subject in dispute? The subject in dispute is a right in 
Scott to receive from Lachlan, to whom the Lords of the Admiralty had to pay 
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it, a sum of money which would be due on a charterparty from the Lords of the 
Admiralty to Lachlan. 

As I understand the charterparty and the evidence which has been given 
with respect to the dealings between the Lords of the Admiralty and persons 
with whom they make charterparties, the object of the Lords of the Admiralty 
is to deal with one defined person, and not be subject to the inconvenience 
of dealing with those who, from time to time, may happen to be the owners of 
the ship which is the subject of the charterparty. And it is evident that there is 
much greater convenience in dealing with one of those few persons who happen to 
be shipbrokers than in dealing with the numerous and changeable persons who may, 
from time to time, happen to be the owners of the ship. There may be a very good 
reason why the Lords of the Admiralty, before they make a charterparty with any 
broker, should require from him something like an assurance that he is really 
authorised to pledge the ship and, therefore, they may require from him something 
like an authority from the shipowner, showing that he is the person selected to 
deal with them. But when that has been done, I consider that they mean to deal 
with him alone; and I am not prepared to accede to the proposition of counsel 
for the assignees in bankruptcy that Scott could, at all events, have released the 
Lords of the Admiralty from what was due on the charterparty, because the 
making of the charterparty with a broker implies that the broker himself, not at 
the time when the charterparty was made, but at or before the time when the 
money was paid to him by virtue of the charterparty, might have a cross demand 
against the person who employed him, that is the shipowner. So that in that case 
he would have a right to set off, against what might be due to the shipowner, 
the amount that might be due to himself. We know it is the constant practice 
of brokers to keep a running account and, from time to time, to settle the account 
and hand over the balance. I should also think that any notice which might 
have been given by Scott to the Lords of the Admiralty would, as a matter of course, 
be disregarded by them until they had an authority from the broker to deal with 
the shipowner as the principal. My notion is that the charterparty is made between 
the Lords of the Admiralty and the broker in order that, in the negotiations, and 
in regard to the performance of the voyage and to the payment of what is due in 
respect of the voyage, the Lords of the Admiralty should always have at hand the 
one person named in the charterparty. Then the only right that Scott had was, 
in my opinion, a right to receive from Lachlan when the freight was paid, so much 
as he could fairly, in account between himself and Lachlan, claim from Lachlan. 
If nothing was due to Lachlan, Scott of course would be entitled to the whole. 

Scott then does, in effect, by the assignment of Aug. 18, 1832, assign all that 
would be due on the charterparty in question because the assignment notices that 
he is the owner of the Princess Royal then on her voyage, and it then assigns to 
the plaintiff all the money that would be due on the charterparty. Notice of that 


assignment was given to Lachlan. It was not at all necessary that Lachlan’ 


should be made a party to the assignment because, by the notice, he is placed in 
this situation, namely, that at his peril he pays over to any other person than the 
party who gives him the notice, the sum of money which he might receive from the 
Lords of the Admiralty. 

This case does not appear to me to be exactly similar to the case of a policy 
of insurance. In the case of a policy of insurance, the assurers make themselves 
liable to pay the assured a certain sum and, in that case, in order to make the 
assignment from the assured to a third person good, as against the assignees of the 
assured if he become bankrupt, it is held necessary to give notice to the assurers; 
but in the case of money being due on a charterparty, there is of necessity a third 
person introduced who does not exist in the case of a policy of insurance, that is 
the government; but it is quite plain, and I must take it for granted, that what 
the government has to pay will be paid to the person to whom the government 
has contracted to pay it; and the assignment being, in fact, an assignment of what 
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will become due from Lachlan to Scott, it appears to me, from that circumstance, 
that it was not necessary to give notice to any other person than to Lachlan. 

My opinion is that if the notice had been given’ to the government, it would 
have been disregarded. They never meant to place themselves in such a situation 
as that they should be obliged to notice any person who should claim through 
Lachlan. The subject of the assignment was the money that might be due from 
Lachlan to Scott and, therefore, the notice to Lachlan intercepted the right of 
Scott to demand it from him, and, consequently, placed it out of the order and 
disposition of Scott. 

My opinion, therefore, on both points is in favour of the plaintiff. 

The defendants, the assignees of Scott, appealed. 


Sir William Horne and Koe for the defendants. 
Jacob and Stevens for the plaintiff. 
Richards for the defendant, Lachlan. 


LORD COTTENHAM, L.C.—The only question is whether the notice, given to 
Lachlan, of the assignment made to the plaintiff, was sufficient to take the case 
out of ss. 10 and 11 of the Statute 21 Ja. 1, c. 19 (Bankruptcy Act, 1623), or 
whether notice ought also to have been given to the Lords of the Admiralty; for, 
independently of this objection, no question can arise as to the plaintiff's title. 
Scott was bona fide indebted to the plaintiff, and being pressed for payment, by an 
indenture of Aug. 18, 1832, he assigned to the plaintiff all the freight that might 
become due by virtue of a certain charterparty under which a ship belonging 
to him was at that time upon her voyage. On Aug. 27, notice of the assignment 
was served by the plaintiff upon Lachlan, to whom the freight was by the charter- 
party made payable; and on Jan. 15, 1833, Scott became bankrupt, the ship having 
completed her voyage in September, 1832. 

The whole question turns upon the charterparty, and the rights and liabilities 
of the parties under it. It is an instrument under seal, dated Mar. 20, 1832, and 
the parties to it are the Commissioners of the Navy and the defendant Lachlan; 
who is described, indeed, as acting for and on behalf of the owners, but he only 
is the party to it. Lachlan, on behalf of the owners, thereby enters into all the 
necessary covenants and agreements; and in consideration of the covenants and 
conditions being performed by Lachlan on behalf of the owners, the commissioners, 
on behalf of his Majesty, covenant and agree to pay to Lachlan, on behalf of the 
owners, certain freight; one half to be paid by the Lords of the Treasury upon 
certificate of the ship having sailed, and the remainder, by the Lords of the 
Treasury, upon the production of proper certificates of the voyage having been 
completed and the conditions performed: and for the due performance of all the 
covenants and conditions Lachlan bound himself, his heirs, executors, and adminis- 
trators, unto the commissioners, in the penal sum of £1,000. At the date of the 
assignment to the plaintiff, part of the freight had been paid; part was not payable, 
and notice of the transaction was immediately served by the plaintiff upon Lachlan, 
but not upon any other person. 

When the doctrine was first entertained that debts due to a trader were within 
the statute 21 Ja. 1, c. 19, it became necessary to lay down some rule by which 
such property might become capable of a secure assignment. It was considered 
that the debt, while unpaid, was in the order and disposition of the trader, inasmuch 
as he could demand payment of it when due, or direct payment to be made to any 
other person; and it was, therefore, held that notice, authorised by the creditor, 
to the debtor, of the fact that the debt had been assigned to another, as it 
prevented it from thereafter being so in the order and disposition of the trader, 
would prevent the debt from being within the operation of the 21 Ja. 1, c. 19. 

Such are the reasons upon which the rule is rested by Burnet, J., and PARKER, 
C.B., in Ryall v. Rowles (2). In Jones v. Gibbons (3), Sm Wittram Grant seems 
to doubt whether there was sufficient ground to require such notice, but supposes 
it to have been thought requisite, as otherwise the debtor might safely pay the 
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money to the person who had, without his knowledge, ceased to be his creditor. 
That such notice to the debtor is necessary, cannot now be questioned; but the 
ground of the rule so established rests wholly upon this, that the party to whom 
the notice is to be given is the party from whom the trader was to receive payment 
—in other words, the party holding the property at the order and disposition of 
the trader, and which order and disposition is, for the future, to cease in conse- 
quence of the notice. 

Upon this principle, no notice can be necessary to any party from whom the 
trader is not to receive payment, or who does not hold any property at the order 
or disposition of the trader. Did, then, the Commissioners of the Navy, the Lords 
of the Admiralty, or the Lords of the Treasury, stand in this situation in the 
present case? It was, it seems, for another purpose, made known who were the 
owners of the ship; but for the purposes of the contract Lachlan the broker was 
the only person with whom the public officers had any dealings. To him they 
looked for the performance of the conditions, and to him alone were the payments 
of the freight to be made. It was obviously more convenient to deal with one 
known and responsible person than with several unknown owners. Did this 
charterparty give to the owners any right or remedy against these public officers? 
The form in which it was made was obviously adopted to prevent any such effect. 
In Schack v. Anthony (1) and Lefevre v. Boyle (4), the attempts to establish such 
right, and to enforce a remedy on behalf of the owners, failed; and these cases 
prove that no such right or remedy exists. When, indeed, the freight had been 
paid to Lachlan, he became debtor for the amount. Notice, therefore, was very 
properly given to him, but was not necessary to any other party. If any cases 
have required notice, under such circumstances, to any other party, they must have 
departed from the reasoning upon which the rule is rested in Ryall v. Rowles (2) 
and Jones v. Gibbons (8): but, upon examining the cases cited, I do not find that 
they have done so. 

I am, therefore, of opinion that the plaintiff is entitled to the freight in question, 
and that the vice-chancellor’s decree is right, and that this appeal must be 
dismissed with costs. 


Appeal dismissed. 


EF 
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A 
CHANDLER v. HORNE 


[Saurspury Assizes (Erskine, J.), March 4, 1842] 
[Reported 2 Mood. & R. 423] 


B Witness—Competency—Witness remaining in court after witnesses ordered out. 
Where a witness remains in court after an order that the witnesses shall 
leave the court, his testimony cannot on that ground be excluded. It is, how- 

ever, matter for observation on the value of his evidence. 


Notes. Referred to: Fortescue v. Clayton (1860), 24 J.P. 712. 
As to ordering witnesses out of court, see 15 Haussury’s Laws (8rd Edn.) 439- 
C 440; and for cases see 22 Digest (Repl.) 450-451. 


Action on the case for slander. 

The witnesses were all ordered out of court; but one of the witnesses called for 
the plaintiff admitted that he had been in court during the whole case. Upon 
which counsel for the defendant contended that he ought not to be examined. 


D Erle and Butt for plaintiff. 
Hodges for defendant. 


ERSKINE, J.—It used to be formerly supposed that it was in the discretion of 
the judge whether the witness should be examined. It is now settled and acted 
upon by all the judges that the judge has no right to exclude the witness; he may 

E commit him for the contempt, but he must be examined; and it is then matter 
of remark on the value of his testimony that he has wilfully disobeyed the order. 


Verdict for plaintiff. 


i 


HUGHES v. BUDD 


[Court or Queen’s Bencu (Williams, J.), Easter Term, 1840] 
[Reported 8 Dowl. 478; 4 Jur. 654] 


Stamp Duty—Agreement—Memorandum signed by one party only—Inadmissi- 
bility—fhight of plaintiff to recover on quantum meruit. 

The plaintiff, a quarryman, alleged that under an agreement he was en- 
gaged to quarry a sufficient quantity of stones from a quarry to complete a 
wall, payment to be at a certain rate. At the trial of an action for work and 

| labour the plaintiff produced a memorandum of agreement in writing, signed 
: only by himself. The memorandum was unstamped. 

: Held: the memorandum was inadmissible, since it constituted a memoran- 
dum of agreement, and was not an agreement with an artificer for his hire, 
nor a memorandum relating to the sale of goods, and the plaintiff could not 
recover for the work done either on the agreement or on a quantum meruit. 


Notes. As to the stamping of an agreement or memorandum of an agreement, 
see now the Stamp Act, 1891, s. 1 and First Schedule; the corresponding provisions 
in force at the time of this case were contained in the Stamp Act, 1815 (55 Geo. 8, 
c. 184), repealed. The Schedule of this Act of 1815 made stampable any ‘‘agree- 
ment, or any minute or memorandum of an agreement, made in England under 
hand only, or made in Scotland without any clause of registration (and not other- 
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wise charged in this Schedule nor expressly exempted from all stamp duty) where 
the matter thereof shall be of value of £20 or upwards, whether the same shall 
be only evidence of a contract or obligatory upon the parties from its being a 
written instrument, together with every schedule, receipt, or other matter put or 
endorsed thereon or annexed thereto.’’ The exceptions included: ‘‘Memorandum 
or agreement for the hire of any labourer, artificer, manufacturer or menial ser- 
vant’’; and ‘‘Memorandum, letter or agreement made for or relating to the sale 
of any goods, wares or merchandise.”’ 

Referred to: Lancashire Southern Division Case, Rawlins v. West Derby Over- 
seers (1846), 2 C.B. 72; Knight v. Barber (1846), 16 M. & W. 66; Wood v. Cockerell 
(1846), 7 L.T.0.8. 469; Gurr v. Scudds (1855), 11 Exch. 190. 

As to stamping of agreements, see 88 Hausspury’s Laws (8rd Edn.) 293 et seq.; 
as to exceptions in connection with hire of labourers and sale of goods, see ibid., 
299-300; as to quantum meruit for work and labour done, see 1 Hatssury’s Laws 
(3rd Edn.) 129-180; and for cases see 89 Diaest (Repl.) 809-313. For the Stamp 
Act, 1891, s. 1 and 1st Schedule, see 21 Hatspury’s Statutes (2nd Edn.) 618, 652. 


Cases referred to: 
(1) Brewer v. Palmer (1800), 3 Esp. 218, N.P.; 22 Digest (Repl.) 257, 2560. 
(2) Schneider v. Norris (1814), 2 M. & S. 286; 39 Digest (Repl.) 481, 297. 


Also referred to in argument: 
Stevens v. Pinney (1818), 8 Taunt. 327; 2 Moore, C.P. 849; 129 E.R. 409; 22 
Digest (Repl.) 202, 1891. 
Laythoarp v. Bryant (1836), 2 Bing.N.C. 785; 2 Hodg. 25; 8 Scott, 238; 5 
L.J.C.P. 217; 182 E.R. 283; 12 Digest (Repl.) 173, 1127. 


Rule Nisi obtained by the defendant to enter a nonsuit or for a new trial in an 
action of assumpsit for work and labour on an account stated. 

The defendant pleaded the general issue. 

At the trial before the under-sheriff for the county of Glamorganshire a memo- 
randum was put in by the plaintiff, in support of his case, in this form: 


‘‘A memorandum of agreement between Isaac Hughes, quarryman, and the 
Ystalefera Iron Co., that is, the said Isaac Hughes, quarryman, do engage to 
quarry a sufficient quantity, at Craig Grew, to complete a dry wall, which is to be 
erected from the Canal Bridge to the Swansea Road, which wall is to continue 
both sides of the New Road, as above mentioned; the stones are to be of a 
good and proper quality for the said walling, at the rate of two shillings per 
perch, 36 cubic feet to the perch. As witness my hand, this 5th day of 
January, 1839, Isaac Hughes. Witness, J. Jones.”’ 

This memorandum was not stamped, and was only signed by the plaintiff. An 
objection was taken, that as it was an agreement between the plaintiff and the 
defendant, it ought to be stamped; that it was the only evidence of the agree- 


ment, and, therefore, no other evidence was admissible. The under-sheriff took a - 


note of the objection, and gave leave to the defendant to move to enter a nonsuit, 
if the court should be of opinion that the instrument required a stamp. It was 
then received in evidence, and the cause proceeded, and the plaintiff recovered a 
verdict. The defendant obtained a rule nisi for a nonsuit or for a new trial. 


V. Williams for the plaintiff, showed cause against the rule. 
Tyrwhitt for the defendant, supported the rule. 


WILLIAMS, J.—It seems to me that the whole question is, whether this paper 
was essential in support of the plaintiff's case. If it was, and required a stamp, 
it ought to have been stamped at the time of the trial. In Brewer v. Palmer (1), 
which was an action for use and occupation, it was held by Lorp Epon that, 
whete it was proved that the premises had been demised by an agreement in 
writing, but not on stamped paper, the plaintiff was bound to give the writing 
in evidence; and if not stamped, at the trial, the plaintiff must be nonsuited, and 
could not be allowed to recover for use and occupation generally. 


Q.B.] HUGHES v. BUDD (Wittiams, J.) 623 


A It has been contended, in the present case that, even if the agreement could 
not be made evidence, the plaintiff would be entitled to recover on a quantum 
meruit. Brewer v. Palmer (1), however, is a direct authority against that pro- 
position. That case is in terms applicable to the present, provided in this case 
the memorandum required a stamp. But it is said that it was not necessary that 
it should be stamped, either because it was an agreement with an artificer for his 

B hire, or a memorandum relating to the sale of goods: In my opinion it falls be- 
tween the two, and is something composed of both. It is not to work generally, 
but to do a particular kind of work. Neither is it for goods sold and delivered; but 
it is to work on a particular mass of stone. It is said, however, that it is no 
agreement, because it is only signed by one party to it. But it seems to me that 
the necessary operation of it is a contract between the parties, and the observa- 

C tions of Dampter, J., in Schneider v. Norris (2), seem to me to be precisely in 
point. On the authority of that case, in my opinion this was a written document, 
establishing an agreement between the parties, on which the whole cause of 
action depended. As the plaintiff could not proceed, after the production of the 
agreement, which could not be read for want of a stamp, the present rule must be 
made absolute for entering a nonsuit. 

1? Rule absolute. 


THOMPSON v. GIBSON AND ANOTHER 


[Court or ExcHeguer (Parke, Alderson, Gurney and Rolfe, BB.), November 23, 
1840, January 22, 1841] 


F [Reported 7 M. & W. 456; 10 L.J.Ex. 380; 151 E.R. 845] 


Nuisance—Continuance—Nuisance created by defendant unable to abate it— 
Liability—Building erected by defendant on another’s land causing nuisance 
to plaintiff 
The defendants erected a building which excluded the public from a part of 

a space on which a market was lawfully held. The site of the building was 
G owned, not by the defendants, but by the local corporation, and the defendants 
could not have removed the building except by committing a trespass against 
the corporation. After the building had been erected, the owner of the market 
demised the market to the plaintiff. 
Held: notwithstanding their inability to remove the building, the defen- 
dants. as the original wrongdoers, were liable to the plaintiff for continuing 
H the nuisance, 


Notes. Referred to: [Russell v. Shenton (1842), 8 Q.B. 449; Clegg v. Dearden 
(1848), 12 Q.B. 576; Battishill v. Reed (1856), 18 C.B. 696; Whitehouse v. Fellowes 
(1861), 10 C.B.N.S. 765; Dawson v. Great Northern and City Rail. Co., [1904 
1 K.B. 277; Theyer v. Purnell, [1918] 2 K.B. 333; Kennard v. Cory, [1922] 1 Ch. 

I 265; Westhoughton Coal and Cannel Co. v. Wigan Coal Corpn., Ltd., [1939] 
Ch. 800. 

As to liability for continuance of a nuisance, see 28 Hatspury’s Laws (8rd Edn. ) 

156-157; and for cases see 86 Dicest (Repl.) 815-317. 


Cases referred to: 
(1) Wilson v. Peto (1821), 6 Moore, C.P. 47; 84 Digest (Repl.) 238, 1723. 
(2) Westbourne v. Mordant (1590), Cro. Eliz. 191; 78 E.R. 447; sub nom. 


Weshbourne and Mordant’s Case, 2 Leon. 103; 8 Leon. 174; 36 Digest 
(Repl.) 315, 622. 
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(3) Penruddock’s Case (1598), 5 Co. Rep. 100 b; Jenk. 260; 77 E.R. 210; 86 
Digest (Repl.) 305, 517. 

(4) Some v. Barwish (1609), Cro. Jac. 231; 79 E.R. 200; 86 Digest (Repl.) 309, 
566. 

(5) Roswell v. Prior (1701), Holt, K.B. 500; 12 Mod. Rep. 685; 90 E.R. 1175; 
sub nom. Rosewell v. Prior, 1 Ld. Raym. 718; 2 Salk. 460; 6 Mod. Rep. 
116; 86 Digest (Repl.) 318, 640. 

(6) Rippon v. Bowles (1616), 1 Roll. Rep. 221; 81 E.R. 446; sub nom. Ryppon v. 
Bowles, Cro. Jac. 373; 79 E.R. 318; 19 Digest (Repl.) 203, 1441. 


Also referred to in argument: 
Stone v. Cartwright (1795), 6 Term Rep. 411; 101 E.R. 622; 1 Digest (Repl.) 
452, 1034. 
R. v. Pedley (1834), 1 Ad. & El. 822; 3 Nev. & M.K.B. 627; 3 L.J.M.C. 119; 
110 E.R. 1422; 36 Digest (Repl.) 318, 641. 


Rule Nisi obtained by the defendants to enter a nonsuit in an action on the case 
for continuing a nuisance to the plaintiff's market by a building which excluded 
the public from a part of the space on which the market was held. The defen- 
dants denied liability. 

A new trial had been granted, and on the second trial of the case, before 
Cottman, J., at the last Assizes for Westmorland, the defendants’ counsel took 
an objection that the action could not be maintained. It appeared that the building 
was erected in October, 1838, under the superintendence and direction of the 
defendants, though not on their own land, but on that of the corporation of 
Kendal (of which they were members), and that it had continued there, obstructing 
the market, until after the commencement of this action. Lord Lonsdale was 
the owner of the market in October, 1838, and in February, 1839, he demised it 
to the plaintiff; and the market being afterwards obstructed by the building, this 
action was brought. The defendants contended that, under these circumstances, 
they were not responsible for the continuance of the nuisance; that they were 
distinct persons from the corporation; and that, though they were guilty of erecting 
the nuisance, they could not be considered as having continued it, because they 
were not in possession of or interested in the soil on which the building was 
erected. The learned judge overruled the objection, but reserved the point. The 
jury found the building to be a nuisance. The defendants, in Michaelmas Term 
last, obtained a rule to enter a nonsuit. 


Cresswell, Alexander and Cowling for the plaintiff, showed cause against the 
rule. 
Dundas, W. H. Watson and Ramshay for the defendants, supported the rule. 


Cur. adv. vult. 


Jan. 22, 1841. PARKE, B., delivered the judgment of the court, in which, after 
stating the facts as above set out, he continued: We have now to decide whether 
the objection was well founded or not; and we are all of opinion it was not. 

That the defendants were responsible for some consequences of the original 
erection of the building to the then owner of the market, though the defendants 
were not acting for their own benefit but for that of the corporation, is not 
disputed; nor could it be. If they are considered merely as servants of the 
corporation, they would be liable, just as the servant or an individual is if he is 
actually concerned in erecting a nuisance: Wilson v. Peto (1); and as they would 
clearly have been responsible to the then owner of the market for the immediate 
consequences of their wrongful act, how can their liability be confined to the 
injury by the interruption of the first market, or what other limit can be assigned 
to their responsibility other than the continuance of the injury itself? Is he, who 
originally erects a wall by which ancient lights are obstructed, to pay damage for 
the loss of the light for the first day only? or does he not continue liable so long 


Hi 


i at, ie 


= a — 


Ex.] THOMPSON v. GIBSON (Parke, B.) 3 625 


as the consequences of his own wrongful act continue, and bound to pay damages 
for the whole time? and if the then owner of the market might have maintained 
an action against the defendants for the injury to his franchise, for the whole 
period during which the defendants’ act continued to be injurious to him, his 
lessee must be in the same condition as to subsequent injuries; for it is clearly 
established that he has a right of action for every continuing nuisance: and to that 
effect is the authority of Rotuz’s ApripGMENT, Nuisance, K. 2: 


“Tf one is seised of land near a river, and another stops it with loads of 
earth, and the tenant of the land adjoining leases to another for years, and then 
the stoppage continues, by which the land of the lessee is surrounded, the 
lessee shall have an action on the case against him; for though the stoppage 
was in the time of his lessor, the continuance was a wrongful damage to the 
lessee, for his land was surrounded.’’ 


That is Westbourne vy. Mordant (2): and in like manner, Penruddock’s Case (8) 
shows that a feoffee may bring a quod permittat for a nuisance, erected in the 
time of the feoffor, against him who did the wrong; and an action on the case is 
a substitute for this old writ. Further, in Some v. Barwish (4), it was held that 
the devisee might sue for a nuisance erected in the time of the devisor, and 
continued afterwards; for the continuance is as the new erecting of such a 
nuisance. 

In Roswell v. Prior (5), which was an action against the defendant, who erected 
an obstruction to the ancient lights of the plaintiff, and then aliened, Lorp Hour 
lays it down (12 Mod. Rep. at p. 639) that 


‘It is a fundamental principle in law and reason, that he that does the first 
wrong shall answer for all consequential damages; and here the original erec- 
tion does influence the continuance, and it remains a continuance from the 
very erection, and by the erection, till it be abated.”’ 


He adds, ‘“‘that it shall not be in his power to discharge himself by granting it 
over.’’ It is true that Lorp Hour afterwards says (ibid. at p. 640) : 


‘that if the alienee of the land brought an action against the erector, and the 
erection had been before any estate in the alienee, the question would be 
greater, because the erector never did any wrong to the alienee.”’ 


Lorp Hout, however, does not intimate that the action would not lie; and the 
authority above cited, as well as the principle, that the assignee or lessee ought 
to enjoy the estate as fully as the assignor or lessor, and has a similar claim to 
compensation for the injury during his own time, shows that the action will lie. 
What is said in this and the other reports of this case as to the assignment of the 
nuisance affirming the continuance, appears to us to be given by way of additional 
reason. 

It was argued, however, that the assignee or lessee was not without remedy: he 
might abate the nuisance; but that affords no compensation in damages, and may, 
in some cases, be an expensive remedy; or he might maintain an action against 
the corporation who receive the rents of the building, or the tenants who occupy, as 
appears by Rippon v. Bowles (6); but that case shows that he is not bound to 
pursue that remedy, but may sue the original wrongdoer. It was also said that 
the defendants could not now remove the nuisance themselves, without being guilty 
of a trespass to the corporation, and that it would be hard to make them liable. 
But that is a consequence of their own original wrong; and they cannot be permitted 
to excuse themselves from paying damages for the injury it causes, by showing 
their inability to remove it, without exposing themselves to another action. We 
are, therefore, of opinion that the action is maintainable, and the rule must be 
discharged. 

Rule discharged. 
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A 
CLAYTON v. GREGSON 


[Court or Kine’s Benon (Lord Denman, C.J., Littledale, Patteson and Cole- 
ridge, JJ.), April 17, 1885] 

[Court or Kina’s Bencu (Lord Denman, C.J., Littledale, Patteson and Williams, 
JJ.), June 2, 1836] B 


[Reported 5 Ad. & El. 802; 4 Nev. & M.K.B. 602; 6 Nev. & M.K.B. 694; 
6 Nev. & M.K.B. 694; 1 Har. & W. 159; 4 L.J.K.B. 161; 
1 Har. & W.159; 4L.J.K.B. 161; 111 E.R, 1180] 


Evidence—Word—Meaning—“‘Level’’—Meaning according to custom of miners. 
Custom—Evidence of—Meaning of word among coal-miners—No conclusion of C 
law. 
Lessees of a coal-mine covenanted with the lessors that they would, by a 
certain time, get all the demised coal in the township of B. ‘‘not deeper than 
or below the level of’’ the bottom of the A. mine under a certain point at the 
surface. In an action against the lessees for breach of this covenant, the ques- 
tion arose whether ‘‘level’’ was used in the ordinary sense of a horizontal 
plane, or in a peculiar sense, having reference to the drainage. D 
Held: (i) although the word ‘‘level’’ was not in itself a technical word, 
evidence was admissible to show how the word was understood among coal- 
miners; (ii) the existence of a custom that, in the district wherein the mine 
lay, the word ‘‘level’’ had reference to drainage did not raise a conclusion of 
law that the covenanting parties used the terms according to that custom, 
but was only evidence from which a jury might draw that conclusion. Ki 


Notes. Referred to: Shore v. Wilson (1842), 9 Cl. & Fin. 355; Sweeting v. 
Pearce (1859), 7 C.B.N.S. 449. 

As to admission of extrinsic evidence generally, see 11 Hauspury’s Laws (8rd 
Edn.) 396 et seq.; as to such evidence of local or class usage, see ibid. 408-409; as 
to covenants to work mines, see 26 Hatssury’s Laws (8rd Edn.) 408-441; and for 7! 
cases see 17 Dicest (Repl.) 27, 28; 333-335. 


Cases referred to in argument: 
Smith vy. Wilson’ (1882),.3 Bo & Ad, 728) 1. LiJ.K.B. 194; 110 Ee. 260. 17 
Digest (Repl.) 42, 506. 
Baker v. Paine (1750), 1 Ves. Sen. 456; 27 IX.R. 1140, L.C.; 17 Digest (Repl.) 


40, 476. G 

Blunt v. Cumyns (1751), 2 Ves. Sen. 331; 28 E.R. 218, L.C.; 17 Digest (Repl.) 
AQ, 477. 

Anderson v. Pitcher (1800), 2 Bos. & P. 164; 126 E.R. 1216; 29 Digest (Repl.) 
208, 1488. 

Cross v. Eglin (1881), 2 B. & Ad. 106; 9 L.J.0.8.K.B. 145; 109 BR. 1085; 17 u 
Digest (Repl.) 3886, 1911. 

A.-G. v. Cast-Plate Glass Co. (1792), 1 Anst. 39; 145 EL.R. 798; 22 Digest (Repl.) 
27, 84. 

Doe d. Oxrenden v. Chichester (1816), 4 Dow, 65; 3 E.R. 1091, H.L.; 44 Digest 
630, 4612. 


Mitchell v. Baring (1829), 10 B. & C. 4; 4 C. & P. 35, 42; L. & Welsb. 41; I 
Mood. & M. 381, 387; 8 L.J.0.5.K.B. 18; 1039 E.R. 352; 6 Digest (Repl.) 
890, 2777. 


Action for breach of covenant in a lease dated Jan. 1, 1807, of coal-mines and 
other premises in the townships of Adlington and Blackrod in the county of 
Lancaster, for twenty-seven years. 

The declaration set forth a covenant that the lessees, their executors, admini- 
strators or assigns, ‘‘should and would, before Dec. 30, 1832, get the whole and 
every part of the said several demised mines, beds, and veins of coal lying in or 


~ 
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under the said messuages, tenements, closes, and parcels of Path tes therein- 
before mentioned to be situate, lying, and being in Blackrod aforesaid, and their 
appurtenances, not deeper than or below the level of the bottom of the said mine, 
bed, or vein of coal called the Arley mine, under a certain part or point (marked 
in the plan thereupon endorsed with the letter A.) of the close in Blackrod afore- 
said, called the Nearer Old Field, in the possession,’’ etc., ‘‘and which point or 
part of the said close is 3800 yards from the centre of the Lancaster canal aqueduct 
over the River Douglas, measuring the said 300 yards on the surface of the land, 
from the centre of the said aqueduct, in a straight line to,”’ ete. And that the 
lessees should pay, at certain rates per acre (of the measure of eight yards to the 
rod), for all parts of the mines to be gotten under this covenant, for which no 
rent should have become payable under the previous reservations, whether such 
parts should be gotten or not. 

The declaration assigned several breaches of the covenants in the lease, and 
among others, a breach (5th) of the covenant to get, before Dec. 30, 1832, the 
whole of the demised mines under the said messuages situate in Blackrod, not 
deeper than or below the level of the bottom of the Arley mine under the said 
part, etc.; and, on the said Dec. 30, divers parts of the said mines, to wit, etc., 
lying not deeper, etc., remained ungotten, and for which no rent had become 
payable under the previous reservations; and thereupon a large sum, to wit, etc., 
according to the above rates per acre, became due to plaintiff, and was in arrear. 
The defendant pleaded to that breach that the lessees did, before Dec. 30, 1882, 
get the whole of the demised mines, etc., in the indenture mentioned to be situate, 
etc., not deeper than or below the level, ete. Conclusion to the contrary, and issue 
thereon. There was another plea as to this breach, which it is unnecessary to 
state. The declaration also alleged the breach of a covenant by the lessees to 
work the demised mines, etc., fairly and orderly, and in a regular and workman- 
like manner, and to get and raise all and every the said demised mines fully and 
clearly before them, and not get and work any one or more of them and leave the 
other or others of them ungotten, but that they should and would, as they should 
get any one of the said demised mines, get the others and other of them. Issue 
was joined on this breach. 

At the trial before ALpErson, J., at the Lancaster Spring Assizes, 1884, it be- 
came a question, as to the fifth breach of covenant, what portion of the coal in 
Blackrod the lessee was bound to get, as lying ‘‘not deeper than or below the 
level’’ of the bottom of the Arley mine under the point A. For the plaintiff it 
was contended that the word ‘‘level’’ must have its ordinary sense. The defen- 
dant’s counsel maintained that, in this contract, the word ‘‘level,’’ according to 
the custom and understanding of miners, had reference to the drainage; and that 
every part of the mine which would require to be drained from a point lower 
than the bottom of the mine under A. was below the level of the bottom there, 
though it might be above the horizontal plane passing through such part of the 
bottom. ‘They offered evidence to prove this understanding; but the learned judge 
refused to admit it, there being no reference to such custom and understanding 
in the deed. The value of the coal ungotten, according to the plaintiff's construc- 
tion, was £22,000; according to the defendant's, £5,000. A verdict was taken for 
the plaintiff on the fifth breach of covenant, for £22,000, subject to be reduced 
to £5,000 if the court should ultimately be of opinion that the evidence offered 
was receivable, and that its effect was that contended for by the defendant. It 
was agreed that the £5,000 should be paid immediately, and costs up to that 
time; and that the evidence, if held admissible, should be referred to an arbitrator, 
on whose report the court should determine the case, or order a new trial. 

F, Pollock for the defendant, in Easter Term, 1834, obtained a rule nisi for a 
reduction of damages or a new trial. 


Coltman and Cowling for the plaintiff, showed cause against the rule. 


Sir F. Pollock (with him Wightman and Joseph Addison) for the defendant sup- 
ported the rule. 
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LORD DENMAN, C.J.—We are all of opinion that the evidence was receivable. 
The learned judge who tried the cause does not seem to have had a strong opinion 
on the subject, but only to have put the question into the most convenient course 
for ultimate decision. The word “‘level’’ is not in itself a technical word; but it 
is used in a particular business in such a manner that it may, consistently with 
its general meaning, have a particular meaning also. It is a term which, in its 
general use, may have more than one meaning, and, as it is employed here, it 
clearly has a technical sense, and may properly be explained by evidence. 


LITTLEDALE, J.—I am of the same opinion. The word is like many others 
in the English language, which may have several meanings. 





PATTESON, J.—The word ‘‘level’’ must be taken secundum subjectam 
materiam. Here, it is a term used in mining, and, as such a term, requires 
explanation. 


COLERIDGE, J., concurred. 


The following order was made by consent.—That the rule should be enlarged 
till the tenth day of the next term, and that in the meantime it should be referred 
to a barrister (who was to be furnished with the notes of ALpERSON, J.), ‘‘to receive 
evidence of the meaning of the covenant on which the fifth breach was assigned, 
according to the custom and understanding of miners, and to state a Case for the 
opinion of the court, to be turned into a special verdict if desired by either party.” 

The arbitrator made an award, or certificate, commencing as follows.—‘‘By 
virtue of a rule...1, the arbitrator...having received evidence of the meaning 
of the covenant on which the fifth breach in the declaration in the said cause is 
assigned, according to the custom and understanding of miners, find and state as 
the effect of such evidence, that the coal-mines mentioned in the pleadings are 
situate within an extensive coal-mining district in the county of Lancaster. That, 
according to the custom and understanding of miners throughout that district, a 
coal level or water level is,’’ etc.: the arbitrator then stated what such level was, 
and what was ‘‘the level of the bottom of a mine,’’ under a given point. In subse- 
quent parts of the award he stated ‘‘that, according to the custom and understand- 
ing throughout that district, the terms ‘deeper than’ and ‘below’ do not depend 
upon relative perpendicular depth below the surface, but upon the inclination of 
the strata, and power of drainage’’; and ‘‘that, according to such custom and un- 
derstanding throughout the said district, the covenant on which the said fifth 
breach is assigned is to be thus construed and understood, and the coals not 
deeper than or below the level of the bottom of the Arley mine are to be thus 
ascertained and determined’’; and the mode was then explained. 

The Special Case was subsequently stated. It set forth the material parts of | 
the pleadings, the proceedings at the trial, the rules of Easter Term, 1834, and 
Easter Term, 1835, and the finding of the arbitrator; and it stated the question 
for the opinion of the court to be whether the damages were to remain £22,000, 
or to be reduced to the £5,000 paid by the defendant, or a new trial to be had. 
The Special Case was now argued. 


Sir J. Campbell for the plaintiff. 
Sir F. Pollock for the defendant. 


LORD DENMAN, C.J., stated the question submitted in the Case, and con- 
tinued: I am most clearly of opinion that the evidence offered at the trial was 
fit to be received. I also think it clear that it was matter for the jury, on the 
whole evidence, whether or not the contract was made with reference to the par- 
ticular custom alleged; and that the mere fact of the existence of such a custom, 
in the district in which the mines lie, was not sufficient to establish, as a matter 
of law, that the meaning of the contract was that insisted upon by the defendant. 
We cannot, under these circumstances, reduce the damages. It is fit that a jury 
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should say what effect the existence of the custom has upon this contract. The 
result is that there must be a new trial. If the award had followed the words of 
the order, that the arbitrator should ‘‘receive evidence of the meaning of the 
covenant on which the fifth breach was assigned, according to the custom and 
understanding of miners,’’ I think his adjudication would have been final; but, 
as he has considered it his duty to modify his finding, a serious doubt remains. 
It may be that the lessees, or some of them, resided at places out of the district 
mentioned, and in which different customs prevail, and they may have had no 
idea of the understanding in this district: it is, therefore, possible (though perhaps 
not probable) that they did not mean to contract according to the custom proved. 
We cannot, however, put ourselves into the situation of a jury as to this question. 


LITTLEDALE, J.—The verdict for £22,000 cannot stand, because the evidence 
rejected at the trial was admissible. Then as to the award. The order of 
reference did not confine the inquiry to any one part of the country, but directed 
it to the custom of miners generally, though, no doubt, with an understood appli- 
cation to coal-mines. If the arbitrator had followed the words of the order, and 
found that the word ‘‘level'’ (which is capable of many different meanings) meant, 
‘“‘according to the custom and understanding of miners,’’ so and so, judgment 
might have been given for the defendant: there would have been a result in law 
in his favour. But the finding is limited to a particular district; which is as 
much as to say that the word, which has a particular signification in this district, 
may mean differently in others: and, if that be so, it cannot follow as an inference 
of law that in the present contract it was used in the.sense pointed out. It ought, 
therefore, to be shown as a matter of fact. that the parties so used it. Two of the 
lessees lived at Lancaster, and a third at Kendal; it might, therefore, be a subject 
of inquiry whether they knew of the alleged custom. We are not in a situation to 
give judgment on the Special Case; and the matter must go to a jury, in order 
that the facts may be found more precisely. 


PATTESON, J.—-I regret that this case should go to a new trial; but, if we were 
to give judgment on the Special Case, and it were then to be turned into a special 
verdict, it could only be stated in the terms of the arbitrator’s finding; and then 
the verdict would be defective, and there must be a venire de novo. It is un- 
fortunate that the rule of court was so conceived as not to give the arbitrator 
power to determine the meaning of the covenant, as between these parties, by 
saying in what sense they used the terms in question. He was only to receive 
evidence of the custom and understanding of miners. Counsel for the defendant 
says that the alleged custom being found to prevail in the district in which the 
mines lie, it is a conclusion of law that the language used by the parties in their 
contract had reference to that custom; but no decided case goes so far. The 
existence of such a custom in the district was strong evidence on the point, but 
did not raise a conclusion of law. If the arbitrator, in his award, had left out 
the reference to the particular district, the court would not have had the difficulty 
they are now under in disposing of the case; but still it was not in his power to 


find what was the meaning of the parties. Under the circumstances, there must 
be a new trial. 


WILLIAMS, J., concurred. 


Rule absolute for a new trial. 
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A 
JONES v. REYNOLDS 


[Courr or Krina’s Bencn (Lord Denman, C.J., Patteson and Coleridge, JJ.), 
April 16, 20, 1886] 


[Reported 4 Ad. & El. 805; 7 C. & P. 885; 6 Nev. & M.K.B. 441; 
111 E.R. 986] B 


Landlord and Tenant—Recovery of possession—Action for use and occupation— 

Agreement to take lease of iron ore for forty years—Not mere licence. 
A. agreed with B. to take a lease of B.’s iron ore for forty years at a 

certain rent, engaging to work the several veins of ironstone, limestone, etc., 

in stipulated proportions, and B. agreed to grant such lease. In an action for 

use and occupation, CO 
Held: by this agreement, A. took, not a mere licence, but a right constituting 

a hereditament, in respect of which he might be sued for use and occupation. 


Notes. Referred to: Jones v. Reynolds (1841), 1 Gal. & Dav. 62; Holmes v. 
Powell (1856), 8 De G.M. & G. 572; R. v. Fayle (1856), 20 J.P. 263. 

As to licences generally and the action for use and occupation see 23 Hatspury’s JD 
Laws (8rd Edn.) 427 et seq., 559-561; and for cases see 80 Dicestr (Repl.) 527 
et seq., 31 Dicest (Repl.) 289 et seq. 


Case referred to: 
(1) Doe d. Hanley v. Wood (1819), 2 B. & Ald. 724; 106 E.R. 529; 30 Digest 


(Repl.) 542, 1770. 


Motion by the defendant for a nonsuit in an action of assumpsit for use and 
occupation of land and minerals. 

At the trial before CoLertpce, J., at Glamorgan Assizes, the plaintiff proved an 
agreement, in the form of letters between himself and defendant that the defen- 
dant should take a lease of the plaintiff's iron ore for forty years at a rent of £150) per 
annum, engaging to work the several veins of minerals in certain stipulated pro- Ff 
portions, and the plaintiff agreed to grant such a lease. The plaintiff also put in 
the following notes, written on the agreement by himself and the plaintiff: 


‘‘Memorandum.—lI propose to take a lease of the minerals above described, 
lying in the lands of which you are joint proprietor with Colonel Knight, on 


the terms above mentioned for your exclusive property. 
John Reynolds.”’ G 


‘“‘T agree to let to Mr. Reynolds a lease of my joint property on the same 
terms I have granted him a lease of my independent property, commencing 
at the same time, and paying the same sleeping rent, and the same royalty per 


ton. 
C. Re Jones.” 
H 


Evidence was then given to show an actual use and occupation. 
CoLERIDGE, J., expressed a doubt whether the interest vested in the defendant 
by these agreements was of such a nature that an action of use and occupation 
could be grounded on it and gave leave to move to enter a nonsuit on this point, 
and the plaintiff had a verdict. 
John Evans for the defendant, moved for a nonsuit. I 
Cur. adv. vult. 


April 20, 1836. LORD DENMAN, C.J., delivered the following judgment of the 
coutt.—The first point raised on the motion for a new trial was whether the right 
to take minerals can be the subject-matter of use and occupation. If it can, 
having been expressly demised though not by deed, the action is maintainable 
within the Distress for Rent Act, 1737. The doubt which occurred to CoLeripGeE, 
J., on the trial arose from Doe. d. Hanley v. Wood (1), where this court thought 
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ejectment would not lie for the premises there sued for, relying on various reasons 
for that opinion. One of these was that the terms of the indenture did not amount 
to a grant of anything for which ejectment lies, but merely to a permission to 
search and dig for ore. But it does not seem to follow that that permission, 
actually demised and actually exercised, would not be a hereditament enjoyed by 
the lessee; a hereditament being (in Lorp Coxke’s well-known words, Co. Lirt. 6 a) 
‘‘whatsoever may be inherited, be it corporeal or incorporeal, real, or personal, or 
mixed’’; and the statute gives this form of action for every hereditament enjoyed. 
The evidence of use and occupation appears to us not only sufficient, but unusually 


strong. 
Rule refused. 


RAY v. SHERWOOD AND RAY 


[Court or Ancnes (Sir Herbert Jenner, Dean of Arches), July 5, 12, 1836] 
[Reported 1 Curt. 198; 163 E.R. 65] 


[Privy Counc (Lord Brougham, Parke, B., the Hon. Thomas Erskine and Sir 
John Nicholl), February 1, 2, 7, 8, November 28, December 6, 1837] 


[Reported 1 Moo.P.C.C. 858; 12 E.R. 848] 


Nullity—Parties—Person other than parties to marriage—Pecuniary interest— 

Interest in validity of child’s marriage. 

A suit for the annulment of a void marriage may be instituted, not only by 
the parties to the marriage, but also by anyone whose title to property would 
be affected by the marriage if valid, or on whom a legal liability would be cast, 
though contingently, by the birth of issue of the marriage, e.g., one who is 
entitled by a will or settlement to property on failure of issue of the marriage 
or who is bound by a will or settlement to pay a sum of money in the event of 
the existence of such issue. A slight interest is sufficient. 

So held by the Privy Council. 

Per Sir Hersert Jenner, Dean of Arches, in the Court of Arches: So long 
as a son or daughter resides under his or her father’s roof, though they are of 
age, they still make part of the family, and the father, as the head of the 
family, has the care of the family and is entitled to exercise a parental control 
over such persons. ‘The interest of a father in the marriage of a daughter or a 
son, especially in the case of a daughter who is still an inmate of his house, 
is sufficient to enable him to proceed in a cause to have the marriage of such 
daughter or son declared void....I do not say that a pecuniary interest in 
the father might not also be sufficient, but I decide this case on the higher 
moral principles of the law of nature. 


Nullity—Lis pendens—Service of citation. 


The extraction and service of a citation in a nullity suit in the ecclesiastical 
court, held, to constitute a lis pendens. 


Notes. Under the modern practice the service of the petition would take the 
place of the service of the citation in the ecclesiastical courts. 

Considered: Bevan v. M‘Mahon and Bevan (1859), 2 Sw. & Tr. 58; R. v. Bishop 
of Orford (1879), 4 Q.B.D. 525; J. (otherwise B.) v. J., [1952] 2 All E.R. 1129. 
Referred to: Sanders v. Head (1842), 3 Curt. 82; Ditcher v. Denison (1657), 40 
Moo.P.C.C. 324; Brook v. Brook (1861), 9 H.L.Cas. 198; Wells v. Cottam (1863) 
3 Sw. & Tr. 364; Sheppard v. Phillimore and Bennett (1869), L.R. 2 P.C. 450: 
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l’'agg v. Lee (1873), L.R. 4 A. & E. 185; The Helenslea, The Catalonia (1881), 7 
P.D. 57; Lowe v. Lowe (1899), 80 L.T. 575; Harthan v. Harthan, [1948] 2 All 
E.R. 639. ) 

As to the parties to nullity suits, see 12 Haussury’s Laws (8rd Edn.) 2238, 224, 
and as to the procedure on initiating a suit see ibid., p. 831 et seq. For cases see 
27 Dicrest (Repl.) 447 et seq. 


Cases referred to: 

(1) Balfour v. Carpenter (falsely called Balfour) (1810), 1 Phillim. 204; 161 E.R. 
961; subsequent proceedings (1811), 1 Phillim. 221; 27 Digest (Repl.) 65, 
444, 

(2) Turner v. Meyers (1808), 1 Hag. Con. 414; 161 E.R. 600; 27 Digest (Repl.) 
85, 127, 

(3) Faremouth v. Watson (1811), 1 Phillim. 355. 

(4) Lord Dursley v. Fitzhardinge Berkeley (1801), 6 Ves. 251; 31 E.R. 1036, 
L.C.; 22 Digest (Repl.) 607, 6995. 

(5) Smith v. A.-G. (1777), Rom. 54, L.C.; 22 Digest (Repl.) 607, 6998. 

(6) BR. v. New-Forrest Inhabitants (1794), 5 Term Rep. 478. 
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Appeal from a decision of the judge of the Consistorial and Episcopal Court of 
London rejecting the libel offered in a suit of nullity of marriage by reason of 
incest brought by Robert Ray, father of the respondent Emma Sarah Ray, against 
the respondents Emma Ray and Thomas Moulden Sherwood. 

On July 17, 1827, Thomas Moulden Sherwood married by licence at St. George’s 
Church, Bloomsbury, Anna Rachel Louisa Ray, the daughter of Robert Ray. Anna 
died on April 3, 1834, and on June 29, 1835, Sherwood married Emma Sarah Ray, 
the sister of Anna, in the parish church of St. Mary, Whitechapel. By the 99th 
Canon of 1603 and by the first table of kindred and affinity, set forth by the 
Archbishop of Canterbury in 1563, relating to the degrees within which persons 
were forbidden to marry it was provided that a man might not marry his deceased 


A 


wife’s sister. By s. 2 of the Marriage Act, 1835, passed on Aug. 81 of that year, - 


[replaced by the Marriage Act, 1949, s. 1, amended by the Marriage (Enabling) 
Act, 1960] marriages of persons within the prohibited degrees, which before that 
date had been voidable, were declared to be void. The present suit was brought 
by Robert Ray who prayed a decree that the marriage of Thomas Sherwood with 
Emma was void under s. 2 of the Act of 1835. [The marriage of a man with 
his deceased wife’s sister was legalised by the Deceased Wife’s Sister’s Marriage 
Act, 1907; and see now Marriage (Enabling) Act, 1960, s. 1 (1).] 

The citation in the cause was extracted on Aug. 24, 1835, was personally served 
on both parties the same day, and was returned into court on Sept. 9, the court 
day immediately following the day on which the citation was extracted and served. 
An “appearance was given for Emma Sarah Ray on that day. No appearance was 
given for Sherwood till Oct. 14. The proctor then appeared for Sherwood, not 
under protest, but absolutely, and a libel was prayed. The libel was brought in, 
and subsequently additional articles. The admission of the libel and additional 
articles was opposed. The case was fully argued in the Consistory Court and the 
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judge finally rejected the libel on Jan. 18, 1836 (1 Curt. 178). From this rejection 
Robert Ray appealed to the Court of Arches. 


Dr. Addams and Nicholl for the respondent Sherwood. 
The King's Advocate (Dr. Phillimore) and Haggard for Robert Ray. 
Burnaby for Miss Ray. 


Cur. adv. vult. 


July 12, 1836. SIR HERBERT JENNER dealt with a question on the con- 
struction of the now repealed Marriage Act, 1835 [see 11 Haussury’s STATUTES 
(2nd Edn.) 782], and continued: It is proper now for the court to consider the 
srounds upon which the admission of the libel which is now before the court has 
been opposed by the counsel for Mr. Sherwood, for Miss Ray (under which name 
I shall call her) has shown herself desirous to retrieve the error into which she has 
fallen, and does not oppose the admission of the libel. 

The grounds of objection are two—first, that by the Act of 1835 the ecclesiastical 
court is prohibited from entertaining this question, and, secondly, that the party 
promoting the suit has no such interest as will entitle him to appear and pray 
the interference of the court to declare this marriage null and void. The first 
of these questions will depend upon the construction of the Act of Parliament; 
the second, upon general principles which are not affected by the statute. Both 
have been argued with great talent, zeal, and industry, by the counsel on both 
sides engaged in the cause, and the court has been referred to a variety of authori- 
ties, writers on the practice of the courts, foreign and domestic, who have treated 
of the practice of courts proceeding according to the Roman civil law, and it has 
also been referred to the decisions of courts of law and equity. In short, no pains 
have been spared to furnish the court with every information which could be 
deduced from any source which could bear upon the questions. 

In the preamble to the Act of 1835 it is stated that 


‘‘All marriages which shall have been celebrated before the passing of this 
Act between persons being within the prohibited degrees of affinity shall not 
hereafter be annulled for that cause by any sentence of the ecclesiastical 
court, unless pronounced in a suit which shall be depending at the time of 
the passing of this Act.’’ 


The first question then to be considered is: What did the legislature mean and 
intend by the words ‘‘suit depending in the ecclesiastical court’’? It is contended 
that these words have a technical sense applied to them; that they are words of 
art, and, being words of art and being used in reference to proceedings in the 
ecclesiastical courts, the legislature must be supposed to have used them in the 
sense applied to them by these courts. For the purpose of ascertaining the real 
meaning of these words, the court has been favoured with long and elaborate 
arguments, fortified and sustained by reference to the various authorities, foreign 
and domestic, to which I have alluded, and it has been contended that by ‘‘a suit 
depending in the ecclesiastical court,’’ must be meant and intended a lis pendens 
(the technical term in these courts), and that there is no lis pendens, and can 
be no lis pendens until there has been a contestatio litis, and, as a necessary 
consequence, that, as there has not been any contestatio litis in this case, there 
can have been no lis pendens, and, consequently, no suit depending in the ecclesi- 
astical court at the time of the passing of the Act. 

I confess that it was not without some surprise that I heard the enunciation of 
this proposition. Having had considerable experience in these courts, and knowing 
how much it is in the power of an unwilling party to protract the arrival of the 
cause at this stage of the proceeding to a very late period of time, I confess it 
did appear to me somewhat strange to hear it gravely suggested and gravely 
argued that the words ‘‘suit depending in the ecclesiastical court’’ meant a contes- 
tatio litis; and to hear it as gravely suggested and argued, that the court could 
not pronounce a sentence annulling a marriage of this description unless there 
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had been a contestatio litis at the time of the passing of the Act, and that the A 
sense in which the legislature must be supposed to have used these words, would 
necessarily have the effect of defeating its own purpose; because I think, if that is 
the sense in which the legislature used the words, it was almost impossible for any 
individual to be brought within the exception of the prohibitory clause. If the 
terms are to be interpreted in the technical sense in which they are understood 

in the ecclesiastical courts, it would have béen most difficult for the legislature B 
to have satisfied itself, by a laborious investigation of the practice of these courts 

as laid down in the books of authority, and by consulting the foreign commentators 

on the Roman civil law, that it had arrived at a definite and satisfactory result. 

It is almost absurd to suppose that the legislature should have resorted to such 
sources of information for that purpose, and little less absurd to suppose, if it had, 
that it could have arrived at a satisfactory conclusion as to what a lis pendens is C 
according to the writers on ecclesiastical law, and the practice of those courts 
which have adopted the Roman civil law, for I am yet to learn from the authorities 
that have been cited what is the express equivalent of, or the meaning attached 

to, the phrase lis pendens. 

T do not think it necessary to go into any of these authorities. I have not 
looked into them for that purpose, for I am satisfied that it could not have been D 
the intention of the legislature to use the words in a technical sense, and I am sure 
that the gentlemen of this Bar who are members of Parliament would have been 
extremely surprised if they had heard, in the discussions on this Act when a Bill 
in the House of Commons, anything about the lis pendens, that it was not till the 
contestatio litis, that the contestatio litis would have the effect of protracting the 
period almost indefinitely, and that it would prevent any party from availing EK 
himself of the exception. I believe it never was the intention of the legislature 
to give these words the narrow and technical sense attributed to them by the 
learned counsel for the respondent, but that the words were used in their common 
everyday and popular meaning, and were meant to exclude from the prohibitory 
enactments of the statute those who having rights had asserted those rights with 
a view of annulling marriages of this description. i 

What would be the consequences of a different construction of the Act of Parlia- 
ment? Would it not lead to the most absurd consequences? First, with refer- 
ence to the present suit—I am told that I am not entitled to call it so, that there 
is no suit depending though it has commenced. When did the suit commence? 
The citation was taken out on Aug. 24, 1835, and was personally served on both 
parties the same day. It was returned into court on Sept. 9, and here we are G- 
now, on July 12, 1836, nearly eleven months after, it is admitted, the suit com- 
menced, debating whether there is a suit depending or not. I see no reason why 
this question should not continue under discussion for another twelvemonth, or, 
indeed, for an almost indefinite period of time if the party is willing to avail 
himself of all the delays which the forms of legal proceedings afford. Let us see, 
what steps have been taken in the cause. I have already said that a citation H 
has been taken out in the cause, and returned by the party on Sept. 9, the earliest 
possible date. And here I may notice that Mr. Ray is not one of those fifty 
persons who, it was said, might be lying-by to avail themselves of citations 
already taken out if the court should decide that this was a suit depending at 
the time of the passing of the Act. He did not provide himself with a citation 
for such a purpose, and, if such instances should occur, the court would know I 
how to deal with them, but Mr. Ray, acting for the interest of himself and his 
daughter, at the earliest possible moment took the requisite step for asserting 
that interest, and I have no doubt whatever that in this proceeding he is actuated 
by.none but the purest and sincerest motives, to protect the issue of the marriage 
of his daughter. 

The citation being served on Mr. Sherwood, the other party, an appearance was 
given for him on Oct. 14, not under protest, but absolutely (thereby admitting the 
jurisdiction of the court, and that the court was not precluded by the Act of 
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Parliament from proceeding in this cause of nullity of marriage), and this was no 
hasty step on his part; he took six or seven weeks to consider whether or not 
he should submit to the jurisdiction of the court, for, though the citation was 
served upon him on Aug. 24, there was no appearance given on his part till 
Oct. 14 when he appears by his proctor and authorises him to pray a libel, which 
was the necessary step to bring the case to a conclusion, showing that the objec- 
tion to the jurisdiction of the court on the ground that there was no suit depending 
in these courts, was an afterthought and that it did not occur to any one of his 
legal advisers in the first instance to make this a ground of defence and of objec- 
tion to the jurisdiction of the court. This objection, however, was brought forward 
in long and learned arguments, when the opinion of the court was taken on the 
admissibility of the libel. All the circumstances of the case thus came before 
the court, and these circumstances are not immaterial for the consideration of this 
court. Mr. Sherwood has, therefore, admitted the right of the father to appear 
for the purpose of instituting a suit to annul this marriage, when he authorised 
his proctor to appear absolutely, and, all the circumstances of the case being now 
before me, I must say that if the letter annexed to the additional articles was 
written by Mr. Sherwood, I do not think the counsel has used too strong terms in 
describing it as an act of deep hypocrisy on his part. 

This marriage took place on June 29, 1835. It was carefully concealed from the 
knowledge of Mr. Ray, as far as the parties could conceal it. The daughter 
returns to her father’s house in the same circumstances as before, there being no 
cohabitation of the parties. She continues to be an inmate of her father’s family; 
she resides under his protection; she is supported and maintained by him down 
to the present time; her character appears the same as before; Mr. Sherwood 
does not claim her as his wife; she does not assume the name of wife, nor is she 
so regarded by any other member of the family, in the house at the time; he takes 
every means of concealing the fact from the knowledge of the other party; and 
he writes on Aug. 17, five days before the marriage was discovered, a letter to a 
member of the family, which I do not go too far in saying, must have been 
composed for the purpose of lulling suspicions (which may have been excited as to 
his intentions towards this daughter, which may have been observed by the 
family) until there was an end of all hopes of annulling the marriage by the passing 
of the Act of legislature. I do not suppose that Mr. Sherwood had any superior 
means of knowing what was going forward in either House of Parliament. It has 
been said that the Bill excited a great sensation, and, no doubt, it was calculated 
to do so; and it is not unlikely that Mr. Sherwood’s attention was called to it, 
and that he was induced to set on foot this marriage of June 29. If he did address 
this letter on Aug. 17, I can only say, that it is properly described as an act of 
deep hypocrisy, and that he has no right to expect any favour at the hands of the 
court. The court is bound to apply the law equally in all cases, and he is entitled 
to the benefit of all the law allows him, but nothing further. 

What have been the proceedings here? The whole process in the court below is 
now before this court, and it appears that a libel was prayed and brought in. Its 
admission being opposed, it was debated in long and elaborate arguments, pro- 
ceeding on the same grounds and the same authorities as on the present occasion. 
The learned judge of the Consistory Court of London took ample time to consider 
his decision, and the result was that he rejected the libel, thereby putting an 
end to the proceedings in the cause, if his judgment had been final, but, as I 
understand and collect from the arguments, not on the ground that there was no 
lis pendens, but on the other ground—that of the insufficiency of the interest of 
the father to sustain the suit. Still I am told that, although a libel has been 
prayed and brought in, and though the admission of that libel has been debated, 
there is no suit depending in these courts; and the result is that, if all these 
proceedings had taken place before the passing of the Act, the judge had thought 
the libel proper to be admitted, and the proctor had even been assigned to give an 
issue to the libel, still the meaning of the Act of Parliament is that all these 
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proceedings amount to nothing and there is no suit depending in these courts. 
Nothing surely can be more monstrous. 

Ii the legislature intended by dependency of suit a lis pendens, and there is no 
lis pendens till a contestatio litis, nothing can be more absurd than such a state 
of things, but, in fact, the absurdity does not end here, nor with the decision of 
the Chancellor of the Consistory Court of London, for this court is now in possession 
of this cause, on July 12, 1836, in the same shape and form as it was in the court 
below in Michaelmas Term, 1885. An inhibition was served on the court below (or 
rather two inhibitions, for the party appeared under protest and the court 
sustained the protest as to one and overruled the other, and, therefore, the whole 
of the time which has elapsed is not attributable to the ordinary proceedings in 
the cause, part of the time having been occupied in the consideration of the protests 
to the inhibition). An inhibition was served, the party appeared, proctors were 
constituted under the hands and seals of the respective parties, and the proctor for 
Mr. Ray has brought in a libel of appeal at the prayer of the proctor for the other 
party, Mr. Sherwood. To this libel of appeal an issue has been given so that 
there is a contestatio litis in the cause of appeal, though not in the principal cause 
in the court below. The libel, being given in, was admitted without opposition, 
and an issue was given. The proctor for the appellant was assigned to prosecute 
his appeal, and the process is brought in, which is the ordinary practice in an 
appeal from a grievance. The process or copy of the proceedings in the court 
below being the proof of the libel of appeal (and there can be no other proof, for 
in an appeal from a grievance, the proof consists in the acts of the court below), 
these proceedings have been brought into this court, and among them the libel in 
the principal cause, which was the subject of discussion in the court below. The 
admission of this libel has been discussed and debated here, and this court is now 
called upon to say, whether the judge of the court below did right in rejecting 
it, or whether he ought not to have advanced one step more towards giving existence 
to this suit, by admitting the libel. For, strange to say, we are gravely told, after 
all these proceedings in the original cause and in the Court of Appeal, that 
the suit is not yet in existence, has not yet struggled into birth, but, though it has 
been ‘‘dragging its slow length along’’ since its commencement, it has not advanced 
yet so far as to be ‘‘a suit depending in these courts.”’ 

Again, suppose this court should decide that the court below did right in rejecting 
the libel, Mr. Ray might not be disposed to abide by that decision, and might 
choose to take the opinion of the court of appeal, the Judicial Committee of the 
Privy Council, or, on the other hand, if the court should be of opinion, that the 
judge of the court below did wrong and ought to have admitted the libel, Mr. Sher- 
wood might choose to appeal from the decision of this court, and to take the 
opinion of a superior court. In either case the same steps must be taken again, 
as when the case was appealed to this court. An inhibition must be taken out with 
a citation, and a monition to this court to transmit the process to the superior 
court. The process must be transmitted; the proctor for the party must appear 
and exhibit his proxy, and pray a libel; the libel must be brought in, and an issue 
given to the libel of appeal; and the same course of proceeding must be adopted 
as in this court. And after all this time consumed, the question will remain in 
the same state as it did in the Consistory Court of London on Jan. 18, 1836, 
namely, whether there is any suit depending or not. 

I cannot believe that there was any intention on the part of the legislature to use 
these words in a technical sense, but, supposing that the intention of the Legislature 
was so, is it clear what the technical meaning is? Is the court to refer to all 
the various authorities in order to endeavour to ascertain the technical meanings 
attached to the words? It is by no means my intention to go through the 
numerous authorities (no light reading for the dog-days), in order to dive into the 
meaning of these learned commentators, which, as far as the court has examined 
their works, would lead to no satisfactory conclusion. I confess that what was 
cited in the argument would not lead the court to place any great dependence 
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upon what is to be derived from the disquisitions and divisions of these learned 
writers as to the proceedings in those courts which are governed by the practice 
of the civil law, and I think I can find, with reference to the proceedings of this 
court, sufficient to say what a ‘‘suit depending’’ is according to the proceedings 
of these courts, from which I have always understood, and have no doubt, that the 
practice of these courts is best learned. 

I have always understood that from the instruments in the proceedings of these 
courts, we can ascertain the practice of the courts. What are the instruments 
which have been employed in this suit? Referring to the process in the Consistory 
Court of London, I find a proxy exhibited on behalf of one of the parties cited, 
Miss Emma Sarah Ray; and that expressly recites that a cause was depending 
there. This occurs in the very first line of the proxy: 


‘‘Whereas a suit of nullity of marriage is depending and undetermined in 
judgement in the Consistorial and Episcopal Court of London.’’ 
oD 


That is the first thing I find in the proxy of one of the parties to this marriage, 
who is willing to retrieve the error she has committed and to give effect to the 
prayer of her father to have this marriage pronounced null and void, and she 
authorised her proctor to give an affirmative issue on her behalf. I grant that 
Mr. Sherwood is not bound by any admission in the proxy of Miss Ray; I know 
his proxy is conceived in different terms, and I give his legal advisers credit for 
the caution which they have used, for Mr. Sherwood’s proxy merely recites that 
‘‘a citation has issued,’’ and authorises his proctor to appear to that citation. But 
let us see how the proceedings stand when the case is brought by appeal here. 

When an appeal is alleged, apud acta, there is no recital of there being a cause 
depending. The next step is when the inhibition is returned, and an appearance 
given (for I do not proceed to consider what took place under the protest). The 
proxy authorising the appearance of the proctor for Mr. Sherwood in this court, 
is different from that in the court below, hence I am led to imagine that in the 
opinion of the learned counsel for Mr. Sherwood, who advised him in the first 
instance to object to the jurisdiction of the court below on the ground of there 
being no suit depending in that court, the decision of that court was satisfactory, 
and that he had not intended to urge the same objection. It does appear as if I 
was warranted in such conclusion, for I find, that there is not the same caution 
used in the proxy itself in this court. It runs: 


‘“Whereas there has been a certain pretended suit of nullity of marriage 
depending and undetermined in judgment in the Consistorial and Episcopal 
Court of London.”’ 


So that here the term “‘pretended”’ is introduced, which is merely a word of form, 
but still, if it is a pretended suit, there was a suit of some kind depending, and 
this is the ordinary form of proxy which is used on all occasions. Again, I find, 
when the parties are before this court by their proctors so constituted and 
authorised to appear, it is in an appeal from a grievance in a cause 


‘““depending and undetermined in judgment in the Consistorial and Episcopal 
Court of London.”’ 3 


The next step is the libel of appeal; and what does that state? True, it is the 
libel of appeal of Mr. Ray, and not of Mr. Sherwood, but it is in the same form 
as in other cases, and it sets forth that a suit was lately depending and undeter- 
mined in judgment in the court below and that an appeal has been instituted: 
and now the objection to the admission of the libel is that there is no suit demi: 
ing in the ecclesiastical court though the proxy of the party objecting to the 
admission of the libel, in his very first instrument, recites the pendency of a& suit 
in these courts. It may be said that the libel of appeal is an instrument drawn 
up by the party whose interest it is to establish the jurisdiction of the court and 
to show that there was a cause depending. This is true; and in order to meet 
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this objection the court directed libels of appeal to be looked up in other cases of 
a similar description by other parties. 

I find a case which I think has much the same complexion as the present, 
which was decided in the Court of Arches by my predecessor in this chair, Sir Jonn 
NicHoLt—Balfour v. Carpenter (falsely called Balfour) (1). It was an appeal from 
the Consistorial and Episcopal Court of Exeter regarding the rejection of a part 
of the libel in a suit of nullity of marriage by reason of the licence having been 
granted by a person who had no authority to grant it. A part of the libel was 
rejected, and from that rejection an appeal was brought to this court. I find the 
appeal is stated in this way. It was a business of appeal and complaint by William 
Balfour of a grievance, and in the libel of appeal it is stated that 


“it was a suit depending in the Consistorial and Episcopal Court of Exeter, 
in a certain cause of nullity of marriage,”’ 


in which the judge of that court had rejected one of the articles of the libel, and 
from such rejection an appeal was brought to the Court of Arches. I have now 
before me the original papers in that appeal, and I find that the libel sets forth as 
I have stated, that it was an appeal in ‘‘a cause depending’’ in the court below, 
and it recites these words: 


‘‘a cause of nullity of marriage depending in the Consistorial and Episcopal 
Court of Eixeter.”’ 


Therefore, it is not the form of proceeding in this cause only, but it is the customary 
form (and I may say the regular form), and it is the same in all the cases to which 
I have referred. Many other cases might be produced for the form is the same 
in all cases of appeal. In all the expression is ‘‘a suit depending’’ or ‘‘a cause 
depending’’ in respect to the question on which the appeal is brought, and the 
form is not peculiar to this court. So much for the common sources of information 
from which we are accustomed to derive our knowledge .as to the practice of these 
courts, all of which concur in stating ‘‘a cause depending,’’ notwithstanding that, 
in an appeal from a grievance on account of the rejection of the libel, there can 
have been no contestatio litis, and, consequently, according to the argument of 
the learned counsel for the respondent, there can have been no suit—no lis pendens. 
But in all these cases, a cause is described as ‘‘depending’’ before the contestatio 
hitis. 

If it was necessary to cite authorities, I should like to refer to domestic writers, 
those who more particularly treat of the practice of the profession, deriving their 
knowledge from experience, and there is one authority to which I will advert, and 
only one, which supports the view I have taken and is in opposition to the argu- 
ment used against the admission of the libel. I mean Oveuron, in his Orpo 
Jupiciorum, not that part in which he sets forth the different stages of a suit, or 
parts of the judicium (for writers differ from each other, and there is some confusion 
between the causa and the judicium, even the authorities so much adverted to in 
the argument, which, though foreign writers, are said to be guides as to our 
practice), but in that part where he treats of the order of proceeding in matrimonial 
suits. That authority speaks of proceedings ‘‘lite pendente’’ where there could 
have been no contestatio litis, and even before the return of the citation. In 
Title 198, where he treats Dm Crratione In Causa Marrimontatt, I find it thus 
laid down by him: 


‘“‘Si agens in caus&é matrimoniali credit vel dubitat partem ream citandam velle 
(lite pendente) ad alia vota convolare (id est, cum alio aut contrahere aut 
solemnizare matrimonium) curare potest ut in citatione inseratur inhibitio 
contra partem ream ne (lite hujusmodi pendente) convolet ad alia vota; 
‘matrimoniumve aliunde quovis-modo contrahat, et quod si de facto antea 
contraxerit (id est, ante executionem citationis) illud in facie Kcclesie solem- 
nizari non procuret, sub peena juris et contemptus.”’ 


So that, in a proceeding in causa matrimoniali, if the party against whom the suit 
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is instituted ‘‘lite pendente’’ enters into a contract of marriage with another 
person, the other party has a remedy, and this pendency of suit is ante executionem 
citationis, so that here is a lis pendens referred to before a contestatio litis. Again, 
in Title 201: 


‘Si mulier contra quam agitur in caus&é matrimoniali, non obstante pendentia 
litis et inhibitione (quod lite pendente, non convolaret ad alias nuptias), matri- 
monium solemnisaverit vel matrimonium contraxerit cum alio; hoc allegato et 
probato est sequestranda (sumptibus petentis) lite pendente.”’ 


And there are several other parts of the section Dz CausA Marrionzatr which 
speak of a breach of the inhibition ‘‘pendente lite.’’ In Title 31, ‘‘Ds ConrEemprtu,’’ 
is this : 


‘“De modo petendi decretum in negotio contempttis in causa matrimoniall; 
nempe propter solemnizationem matrimonnii (pendente lite) inhibitione Judicis 
in contrarium non obstante.’’ 


Again, after reciting the issuing and serving of the citation with the inhibition, it 
proceeds : 


‘*Quodque (vestris literis inhibitoriis, et executione earundem non obstantibus) 
ipsa, post executiouem earundem, in contemptum juris et jurisdictionis vestre 
non ferendum) matrimonium quoddam pretensum (de facto) contraxit cum 
quodamvis et illud in facie ecclesie solemnizari seu potius profanari curavit,’’ 


It would seem to follow from these passages, that this writer considered that there 
was a lis pendens after the issuing of the decree or service of the citation, but it 
is impossible he could have had in view, in speaking of these proceedings, the 
contestatio litis, for, according to OuauTon, the contempt is founded upon the 
breach of the inhibition after the service of the decree. 

So that it appears, with reference to the customary form of the instruments in 
proceedings in these courts, and also to the authority of OucuTon, who has been 
relied on as an authority for the general practice of these courts, that the contestatio 
litis is not necessary to constitute a lis pendens; that there may be ‘‘a suit depend- 
ing in the ecclesiastical court’’ before the contestatio litis; and that the lis pendens, 
according to this authority, commences with the extracting and service of the 
citation, and, if not, by analogy with other courts, on the return of the citation, 
whenever it may be. To be sure, we may suppose a case in which there would 
be great hardship. For what is the fact? ‘Till a late period it was not in the 
power of the Consistorial Court of London to appoint additional court days; and, 
supposing that the sittings of the court were over, no proceedings could have taken 
place till the first session of Michaelmas Term following, and the party without 
any fault of his own, would have been precluded from the benefit of the exception 
from the prohibitory clause in the Act. 

I consider, then, in the first place, that it is not a technical meaning which we 
are to apply to the words ‘‘suit depending in the ecclesiastical court,’’ no such 
technical meaning being intended by the legislature; and, secondly, I am of opinion 
that, if these words were to receive an interpretation according to the technical 
rules of practice of the court, they would not take away the jurisdiction of this 
court. I, therefore, entirely agree in opinion with the judge of the court below on 
this point—that the jurisdiction of the court is not taken away by the Act of 
Parliament on the ground that there was no suit depending, touching the validity 
of this marriage, at the passing of the Act, which is requisite in order to brine 
it within the terms of the exception of the Act, which requires that the ene 
of nullity should be pronounced in ‘‘a suit which shall be depending at the time 
of the passing of this Act.”’ 

I have now made an end of my observations upon the objection to the jurisdiction 
of the court, and I now proceed to consider the second ground of objection to the 
admission of the libel and additional articles, namely, the right of the father to 
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institute these proceedings. I have already said that this question depends in 
no degree on the Act of Parliament. If the court has jurisdiction to entertain this 
suit the father has the same right to institute a suit on the ground of affinity as 
on the ground of consanguinity, and if the court is called upon to pronounce a 
declaratory sentence in respect to a marriage between parties within the prohibited 
degrees of affinity, the court cannot pronounce against the right of the father 
without pronouncing against his right to institute proceedings in respect to 
marriages between parties within the prohibited degrees of consanguinity which 
the legislature has left untouched, so that the question is not confined to the present 
case, but may occur in others. 

I must observe that, in considering this part of the question, I do not feel the 
same confidence as I did in respect to the former part, and for this reason. On 
this part of it I have not the same consolation that my opinion is consonant with 
that of the learned judge of the court below. In the former part of the case our 
opinions agree, but in this I have the misfortune to differ from his opinion that 
the father has not a sufficient interest to institute the suit. After the learned and 
elaborate arguments which I have heard, and after considering the question, as 1 
hope, maturely and conscientiously, I have arrived at another conclusion, and, 
though I entertain great respect and esteem for the knowledge, talents and accuracy, 
of that learned person, I am bound to declare my own opinion, though it differs 
from that of the learned judge. I hardly need to say that I feel the misfortune 
of differing from him, and it would have been a great comfort to me, if he had 
arrived at the same conclusion as I have done. 

This part of the case requires great consideration, and it appears to me that 
the arguments of counsel on this point (if the expression is not too strong) proceed 
on a fallacy: their arguments go on a supposition that it is a pecuniary interest 
which a father is bound to show. I have been referred to proceedings in other 
courts to show that a father, qua father, is not allowed to bring an action for 
damages against the seducer of his daughter; other cases in which a father, qua 
father, has no such right, have been mentioned to the court; and great stress has 
been laid upon this, that a father’s interest, as next-of-kin, is not such an interest 
as will entitle him to institute a proceeding of this description. 

Before I proceed to examine the law of the case, the situation of the parties is 
worthy of consideration. It is to be observed that Miss Ray was of full age and 
had a right to contract marriage without the consent of another, and that, if this 
is a legal marriage in other respects, she was sui juris and had a perfect right to 
contract it herself. But the question is whether, after contracting a marriage of 
this description, prohibited by the laws of the country and of God, and admitting 
that it can be set aside by a suit in the ecclesiastical court, the question, I say, 
is whether the father, under these circumstances, is not entitled to institute a 
suit for that purpose, she being at the time of the marriage, and being still, 
resident in his house, and forming a part of his family, whether that is not a 
sufficient interest, the ‘‘specific’’ interest mentioned by Lorp SToweELL, in Turner 
v. Meyers (2), or whether that learned judge meant in that case that a father, like 
other persons, should set forth a specific pecuniary interest to entitle him to 
institute such a suit. It does not appear to me that this is the sort of interest 
which the father is called upon to set forth. 

It is admitted that there is no case which decides this point. Turner v. Meyers 
(2) does not decide it. That was a marriage sought to be set aside on the ground 
of insanity; the law had to decide the status of the party. A marriage where a 
party is insane is no marriage at all, so that different considerations apply to the 
two cases, and, if Lorp Srowextt had said (though it appears to me he has not 
said so) that in such a case a father without a pecuniary interest would not be 
entitled to institute a suit to procure a sentence of nullity, the same considerations 
do not apply to this case. On the other hand, I am not prepared to say that there 
is any case which has determined that a next-of-kin, qua next-of-kin, with a spes 
successionis, has been in express terms considered to possess a sufficient interest: 
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applicable to a proceeding of this kind. Faremouth v. Watson (8), is the nearest 
to it, but it is the only one. But still, in that case, after the explanation I have 
had, I am bound to consider that the point was not decided by the learned judge 
(Str Joun Nicuout), though there was a strong impression upon his mind (as I 
collect from what has been said on one side and the other in the course of the 
argument) that such an interest would be sufficient. He is said to have thrown 
out that a ‘“‘slight interest’’ would be sufficient, and the question is: What is that 
‘slight interest’’? 

All the arguments on behalf of Mr. Sherwood, which have been addressed to the 
court on this point, proceed on the assumption of the interest being a pecuniary 
interest—that such an interest, a pecuniary interest, gives a right to a father to 
proceed, but no case has been cited, and I understand that in the court below 
no case was cited and that the learned judge of that court was aware of no case, 
in which it was laid down what interest would be sufficient to entitle a party to 
proceed civilly to annul such a marriage. I am unable to find any such case to 
which I can look in order to ascertain the nature of the interest which will entitle 
a person to proceed in suits of this description—that is, other than as next-of-kin, 
or in remainder, and where it is not of a pecuniary character. I can easily imagine 
many cases in which parties may not have such an interest as will entitle them 
to proceed. In the first place, a father has a right to institute a civil proceeding 
for the purpose of having the marriage of his minor child declared null and void, 
but a stranger has no interest except as one of the public and as such can only 
institute a criminal proceeding, which is ad publicam vindictam. A stranger, 
therefore, who wishes to proceed in a civil suit, must show a special interest, and 
it seems to be admitted that as a mere stranger it must be a pecuniary interest. 

Let us now consider who are the parties entitled to have a declaratory sentence 
of nullity of marriage on the ground of the parties being within the prohibited 
degrees in a civil suit? The first are the parties themselves, either of whom may 
bring a suit to have his or her own marriage declared null and void. Have they 
necessarily a pecuniary interest? It may be so, it may be that their pecuniary 
interest is affected, but that is not the principle on which they are admitted to 
appear in such suits, for it is on the ground that it is material for their own 
sakes, and that of the public, that their status should be known, and the object 
of the proceeding is to have the status of the parties to the marriage defined by 
the sentence of a competent court and not on account of any pecuniary interest 
which they may have. Again, a father,-as guardian of a minor son, may, as has 
been already observed, institute such proceedings, not on the ground of any 
pecuniary, but of a moral, interest which he has in the welfare of his child. So 
it is not a pecuniary interest which gives a guardian a right to institute a proceed- 
ing of this description in respect to his ward, and many other cases may be stated 
in which parties are allowed to bring suits of this description for the mere purpose 
of defining the status of the parties which are not cases in which their pecuniary 
interests are involved. I have not referred to these instances for the purpose of 
showing that the interest of a father in his major child is as strong as in the 
case of a minor, but only to show the principle, which is, not that of having a 
pecuniary interest, but that it is important that the parties themselves, and the 
public, should know what their real status is. 

The question then comes to this: Is the interest of a father in the marriage 
of a daughter or of a son, who has attained majority, and especially in the peat 
of a daughter, is the interest of a father in respect to such daughter, who is still 
an inmate of his house and a part of his family, sufficient to entitle him to proceed 
in a cause to have the marriage of such daughter or son declared void? What are 
the considerations which apply to cases of this description? Does it follow, because 
the daughter or son has attained majority, that, therefore, all the obligations 
which existed between them have ceased? Did they all terminate with mi, 
Are all the mutual and respective obligations, and duties and rights, of t 
—all the power, control, and authority, 
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at an end the day they attain majority? J think clearly and undoubtedly not. 
So long as a son or daughter resides under the father’s roof, though major, they 
still make a part of the family, and he, as the head of the family, has the care of 
the family and is entitled to exercise a parental control over such persons. I do 
not conceive that a father is relieved from the obligation of maintaining, support- 
ing, protecting, and advising a daughter so circumstanced; the mutual obligations 
and duties remain the same—that of protection and advice from the parent, and 
filial duty and reverence from the child. 

This disposes of one class of cases, to which the court has been referred, for I 
disclaim for the reasons I have just stated deciding this case on the ground of 
pecuniary interest arising from the expectation of the father of succeeding to the 
property of his child, though I do not say that that may not be an ingredient, 
but I decide the question on higher and moral considerations arising from the 
combination of circumstances constituting the peculiar relation between father and 
child which can be found to exist in no other relations of life. Even in the case 
which was referred to in the argument, to show that a father, as father, has no 
right to bring an action against the seducer of his daughter, and that, by a fiction 
of law applicable to the particular case, the father’s right is founded on his claim 
to the services of his daughter, what is the ground of this fiction of law by which 
a father is allowed to bring an action to recover damages for the loss of the services 
of his daughter? That of an implied contract between them. I will venture to 
say that in no other relation of life is there any such implied contract; there is no 
such contract between uncle and niece residing in the same house, or even between 
brother and sister. Has the uncle or brother a right of action against the seducer 
of the niece or sister on account of the loss of their services, though resident in 
the same house, and under the same roof, on the ground of any implied contract? 
Certainly not. They must both show an actual and express contract between 
them to entitle an uncle to bring an action for injury done to his niece who is in 
his service, or a brother to bring an action against the seducer of his sister. The 
law will not imply a contract between them as between parent and child. This, 
therefore, distinguishes the relation of parent and child from every other relation 
whatever. 

A daughter, resident in her father’s house, is still subject to his control. It is 
true, when she has attained majority, she has a right to withdraw herself from 
his roof and from his protection, to contract marriage without his consent, and 
to provide for her own maintenance and support. But so long as a child remains 
under the father’s roof, he or she is subject, in a qualified sense, to his control 
and authority. 

In the system of law for the relief of the poor, I see a strong analogy to the case 
before the court. So long as a son or daughter, notwithstanding he or she may have 
attained majority, continues to reside in the family, and in the house of the father, 


the settlement of the father is the settlement of the child. So, in the case of a. 


child who is impotent in body and incapable of gaining a livelihood for himself, 
the burden of maintaining the child, even after it has attained majority, falls upon 
the father. This principle was recognised under the statute of Elizabeth, for the 
relief of the poor [Poor Relief Act, 1601: see 20 Hatssury’s Sratures (2nd Edn.) 
14] and by the same law a grandfather may be assessed for the relief of his 
grandchild. 

Can it then be said that a father, as such, has no interest in the legitimacy or 
illegitimacy of the issue of his daughter whom he may be called upon to support, 
that he has no interest that the status of his daughter should be declared? He 
cannot resist the claim for the support of his child if it has any infirmity of mind 
or body; he cannot resist the claim for maintaining the issue of his child; for the 
crandfather is bound by the positive law of the country, and still more by the law 
of nature, to provide for his grandchildren notwithstanding their majority. It is 
true the child may emancipate himself and become sui juris; still the parent 
cannot divest himself of the obligation, it being a part ef the law of nature that 
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a parent ought to support a child who is unable to support itself. Does not this 
imply an interest sufficient to sustain a suit to ascertain the status of the issue 
of his daughter? 

Let us see what is said on this subject by the writers on the law of this country. 
BuacksTone, J., lays it down in this manner (1 BLacksToNE’s COMMENTARIES, C. 16): 


“Tt is a principle of law that there is an obligation in every man to provide 
for those descended from his loins; and the manner in which this obligation 
shall be performed is thus pointed out.”’ 
He refers to the Poor Relief Act, 1601, which directs in what manner the poor 
shall have relief afforded them, and continues : 


‘The father and mother, grandfather and grandmother, of poor impotent per- 
sons, shall maintain them at their own charges, if of sufficient ability, 
according as the quarter session shall direct.’’ 


It is true, the learned commentator goes on to state, that 


‘‘no person is bound to provide a maintenance for his issue, unless where the 
children are impotent and unable to work, either through infancy, disease or 
accident; and then is only obliged to find them with necessaries, the penalty 
or refusal being no more than 20s. a month.’’ 


It is sufficient for the father to provide necessaries, for, as he adds, the law did 
not mean to compel a father to maintain his child in ease and indolence. But 
this shows that, according to the policy of our laws, founded upon the higher 
principles of the law of nature, the obligation upon a father of providing for his 
descendants continues even beyond his own children, for he may be called upon 
to maintain the issue of his own children, and it matters not that, with reference 
to the parties to the present suit, this may be a very remote contingency. The 
law is not made for particular cases. In Lord Dursley v. Fitzhardinge Berkeley (4) 
Lorp ELpon was of opinion, upon the authority of Smith v. A.-G. (5), cited in 
the argument, that the smallest possible interest, provided it was vested, would 
entitle a party to file a bill for perpetuation of testimony. 

This law, founded upon the law of nature, has received an interpretation from 
a vast variety of cases. In R. v. New-Forrest Inhabitants (6) it was held that 
a child was not emancipated till he gained a settlement for himself or became the 
head of a family by marriage; it is expressly laid down that the emancipation is 
completed when the settlement is completed. Lorn Kenyon said (5 Term Rep. at 
p. 479): 

“The son was not separated from his father; he had gained no settlement 

for himself; the son, indeed, did on the same day enter into a contract, which, 

when completed, would confer a settlement on the son.’’ 


And in kh. v. Sowerby Inhabitants (7) it is laid down that it is not sufficient that 
a son should be of age and have an independent business of his own; if he remains 
under his parent’s roof, he thereby makes his election to remain a member of 
his father’s family, and is not emancipated. Many other cases are to be found 
in the different books of reports, all going to the same point, namely, that a child 
does not become completely emancipated from parental control unless he shal] 
have contracted some relation incompatible with that control so long as he remains 
in his father’s house and continues to be a part of his family. 

There is one case in which I find this laid down in strong terms, R. v. Roach 
Inhabitants (8). Lorp Kenyon, C.J., there commenting upon what was supposed 
to have fallen from him in R. v. Witton cum Twambrookes Inhabitants (9), is 
reported to have expressed himself in this manner (6 Term Rep. at p. 252): 


‘“T think I could not have said because it never was my opinion, that the mere 
circumstance of a son’s attaining the age of twenty-one was an emancipation 
so as to prevent his having a derivative settlement gained by his father after: 
wards, if the son continued to live with the father; for, if the son, with 
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unbroken continuance remain with, and a member of, the father’s family, he is 
not emancipated.”’ 


In the same case AsHurst, J., said (ibid. at p. 258): 


‘‘In some cases, perhaps, it may be difficult to say what shall amount to a 
severance from a father’s family. When a child becomes of age, it is optional 
in him either to continue with his parents or not, as he pleases. [So it was 
optional with Miss Ray to have continued with her parents or not after she 
attained majority.]|_ He is then sui juris: and if he leave his father’s house, 
and put himself under some other control, this is a kind of public notification, 
that he means to leave his father’s family; and if afterwards the father acquire 
a new settlement, it cannot be communicated to the son, because he has 
ceased to be part of his father’s family.” 


It is for the purpose of showing that a child after majority continuing a part of 
the father’s family is still subject in some degree to parental control, that the 
court has adverted to the case. Lawrence, J., also observed in the same case 
(ibid. at p. 254): | 
“The daughter, being of age, put herself out of her father’s control, and, 
therefore, ceased to be part of his family.”’ 


These cases, and many others to the same effect, might be stated [e.g., Rh. v. 
Everton Inhabitants (10); R. v. Bleasby Inhabitants (11); R. v. Wilmington In- 
habitants (12); R. v. Lawford Inhabitants (18)] which make the matter quite clear, 
and the court can entertain no doubt upon this point. 

These, then, are the grounds upon which I am disposed to decide this case 
and not upon the narrow ground that the father has an interest of a pecuniary 
nature—the expectation of succeeding to his daughter’s property if she should die 
a spinster and intestate—though that, I think, may be an ingredient in the case. 
In Faremouth v. Watson (8) the learned judge seemed to incline to the opinion 
that the interest of a next-of-kin would be sufficient. It was not necessary in 
that case to decide the point, and he did not decide it, but it shows that he did 
not think it a monstrous proposition that the interest of a next-of-kin should be 
deemed sufficient to maintain a suit of this description. Again I expressly say, I 
do not decide this question on that ground, but on the higher principles of the law 
of nature. My decision is grounded upon a combination of the various obligations, 
duties, rights and interests which distinguish the relation between parent and 
child from that which exists between any other individuals whatever, so that 
there can be no fear of any inconvenient extension of this principle to other parties, 
as was suggested in argument. 

I am of opinion that the interest of Mr. Ray in the legitimacy or illegitimacy 
of the issue of his daughter is sufficient to entitle him in these courts to maintain 


a suit for annulling her marriage, resting my opinion upon the authorities I have, 


referred to, and upon the principles on which those authorities are founded. It 
is a misfortune to me that I should differ from the learned judge in the court 
below in this respect, but I am bound to state the conviction of my own mind. 
I am of opinion that the libel is proper to be admitted—not, indeed, in the form 
in which it now stands. The words 

“although neither of them, the said Thomas Moulden Sherwood or Emma Sarah 

Ray, had ever resided in the said parish of St. Mary Whitechapel”’ 
in the 10th article, must be struck out, because I am prohibited by the Marriage 
Act, 1835, from inquiring into the fact whether the parties were resident in the 
parish where the banns were published. 

From this decree Mr. Sherwood appealed to his Majesty in Council. 

Dr. Addams and C. Austin for the appellant. 

The King’s Advocate (Sir John Dodson) and Serjeant Wilde, K.S. (with them 
Sir William Follett, K.C., and M. D. Hill, K.C.) for the respondent. 
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PARKE, B.—We have come to the conclusion that the judgment appealed against 
ought to be affirmed. | 

Having had the benefit not only of a most able argument before us, but also 
very full notes of the judgments of both the courts below, their Lordships are now 
called upon to pronounce their opinion upon the question in this most important 
case. There are two questions: (i) whether this case is within the exception of the 
Act of Parliament, and (ii) if it be, whether Mr. Ray is entitled to sue in civil form 
to have this marriage annulled? 

The first question depends upon the construction of the Act, whether at the time 
of the passing of the Act this suit was ‘‘depending,’’ for, if it was, sentence may 
be pronounced for annulling this marriage, otherwise it cannot. The second 
question is wholly independent of that, and must be determined upon the same 
principles as if the Act had never passed. Much learning and research was dis- 
played in the argument before us as to the meaning in the ecclesiastical court of 
the technical term ‘‘lis pendens,’’ in which sense it was insisted that the words 
of the statute must be understood. We think it unnecessary to examine the 
authorities cited on this subject, because we are clearly of opinion that the words 
of the Act are not to be construed in any other than their ordinary and popular 
sense, that is, that a suit should have commenced and should be still continuing, 
the object of the legislature being to preserve entire their rights to such parties as 
had already used diligence and taken proper steps to enforce them. On this question 
we have the satisfaction of knowing that our judgment agrees with that of both 
the learned judges in the court below. 

The second and more difficult and important question is whether in this suit, 
which is thus taken out of the operation of the Act, the court ought to pronounce 
for Mr. Ray’s prayer and to annul the marriage between these parties? That 
marriage having been celebrated between persons within the Levitical degrees 
and so prohibited from intermarrying by Holy Scripture, as interpreted by the 
Canon law and by the statute 25 Hen. 8, c. 22, s. 3 [1533: An Act concerning the 
King’s Succession], was unquestionably voidable during the lifetimne of both, and 
might have been annulled by criminal proceedings or civil suit. The suit in a 
criminal form is to punish the parties by public penance, and to declare the 
marriage void ab initio; it may be instituted by any one promoting the office of 
judge, with the permission of the court, though the prosecutor be wholly uncon- 
nected with the parties, and this is the only case of nullity of marriage to which it 
is applicable. In all other matrimonial causes the suit must be in civil form. 
Civil suits may, beyond doubt, be brought by either of the parties, who have each 
the greatest interest that their status should be determined and that they should 
be freed from the bonds of an incestuous intercourse. 

The only point to be considered is whether it is maintainable at the suit of the 
father? It is evident on all hands that a third person suing in civil form must 
have an interest of some kind, for the object of the suit must be to procure the 
marriage to be avoided on the ground that its validity may affect some right or 
interest of the party promoting the suit. It can hardly be that the court has a 
discretion upon this subject, to allow a civil suit to be maintained or not according 
as it is of opinion that the justice of the case, or the advantage of the public, will be 
best answered. There must be some rule according to which the party may sue or 
not, as a matter of right. But if the interest be established, the mere question 
of that interest must on legal principles be wholly immaterial. If there be an 
interest, however small, a party must have a legal right to enforce or protect it 
according to the forms of law. What then must be that interest? The ecclesiasti- 
cal courts ought not to be extremely strict in limiting the cases, in which private 
individuals may seek to annul prohibited marriage by proceedings in civil form. 
The marriage, it must always be borne in mind, is incestuous according to the 
Divine law, and no complaint can be reasonably made if all persons are admitted to 
interpose, whose rights are affected, however remotely, by the existence of the 


marriage or its probable result, the birth of offspring; and it is to be recollected 
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that this may be the only form in which any individual can question the marriage 
as a matter of right, for to promote the office of judge in a criminal suit requires the 
authority and consent of the court, and though this is obtained without difficulty 
in ordinary practice it cannot be demanded ex debita justitiae. 

It appears to be quite clear, that whatever be the nature of the interest required, 
the mere relation of father and daughter, or parent and child, though it creates 
the highest moral interest, does not of itself constitute such an interest as to 
support a suit in the ecclesiastical courts. At the common law certainly no action 
could be maintained founded on that relation only (Ratcliff’s Case (14), 8 Co. Rep. 
at p. 88 b.); as for taking away a child, unless such a child was the heir-at-law, 
which distinction proceeded upon a reason taken from the civil law: Barham v. 
Dennis (15). The proceedings of the ecclesiastical courts, however, are not governed 
by the rules of the common law or any analogies which they furnish. But by 
maxims of the Canon law, as appears from the authorities cited from foreign jurists 
by counsel for the appellant, in his most learned argument, the parental power and 
authority seems to have been disregarded. ‘‘In causis spiritualibus non curatur 
auctoritas patris’’; and ‘‘pater non deferri videtur ab extraneo,’’ are rules which 
occur often in the writings of these jurists, and this is in conformity with the spirit 
of the Romish Church which abrogated the ‘‘patria potestas’’ of the civil law and 
placed the parental authority in this respect in the hands of their spiritual guides; 
and that part of the Canon law which takes away the control of parents over the 
marriage of their children is undoubtedly in force in this country, the marriage of 
males of fourteen years, and of females of twelve, being unquestionably valid by the 
law of England before the Marriage Acts, with or without the consent of the parents. 
We have, besides, the authority of [Sm Jonn Nicuoiu], in Balfour v. Carpenter 
(falsely called Balfour) (1), in conformity with this view of the Canon law, and in 
Turner v. Meyers (2) that most learned judge [Lorp Stowe i, then Sir Witiiam 
Scott] says, that ‘‘a father is by no means privileged, but must show a specific 
interest as well as any other person.’’ We have, therefore, to inquire whether any 
such interest exists in this case by which the suit may be supported. 

Three circumstances are suggested, each of which it is argued form a sufficient 
special interest for this purpose. The first is that Mr. Ray was the next-of-kin, 
entitled to his daughter’s personalty under the Statute of Distributions. The 
second, that the daughter was, at the time of her marriage, a part of his family, and 
an inmate of his house. The third, that by the statute law of this country the 
father is bound to maintain his grandchildren, if legitimate, and has, therefore, a 
direct legal interest to set aside the marriage in order to liberate himself from that 
burden which does not belong to him simply in the character of a father, but is 
attached to every father by the municipal law of this particular country. As to the 
first of these, strong reasons are urged in the sentence of the learned judge of the 
Consistory Court for holding that the right to succeed ab intestato cannot be treated 


for any purpose as an interest, and in that respect the learned Dean of the Arches: 


does not disagree. It is, however, unnecessary to give any opinion upon that 
point, nor upon the second ground upon which the learned Dean of the Arches 
placed much reliance in his judgment, because their Lordships think that upon the 
third ground, that of a statutory obligation to maintain his grandchildren, the father 
has an interest in the question of the validity of the marriage, which, although of a 
slight and contingent nature, is still a sufficient interest to maintain this suit. This 
special ground of interest does not appear to have been the subject of discussion in 
the Consistory Court. 

The decisions of our ecclesiastical courts contain but little of authority on this 
question as to the nature and adequacy of the interest which is necessary to 
maintain a suit of this kind, but the judgment of Sir Jonn NicHouu in Faremouth 
v. Watson (8), of which we have been furnished with a more copious note, enables 
us to say, that a ‘‘slight interest’’ is sufficient, and it seems highly reasonable to 
hold that anyone whose title to property would be affected, or on whom a legal 
- liability would be cast, though contingently, by the natural result of the marriage— 
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the birth of issue—should have a right to contest its validity. If it were permitted 
to any one to dispute the marriage and set up the illegitimacy of the issue at any 
time, it would be just to say that no one should interfere until he should have 
sustained some actual loss, by being deprived of some property, or subjected to an 
actual pecuniary burden, by reason of the existence of the issue, and those con- 
tingencies having occurred on which the title or obligation of the party depended. 
But as the law prevents anyone from interfering to bastardise the issue after the 
death of either parent, it ought, by way of equivalent, to allow a power to those 
whose interests may be affected by the validity of the marriage to question it in 
the lifetime of both. Otherwise this consequence would follow that they might be 
unjustly deprived of property, or subjected to a burden without any possible 
redress. 

Suppose for instance, that a person was entitled by a will or settlement to an 
estate on failure of issue of a marriage, such a person would have unquestionably 
a legal interest to sue to have that marriage annulled, and it was so decided in the 
case before referred to of Faremouth v. Watson (3). The situation of a person 
who, instead of receiving a benefit on the failure of issue, was bound by the will 
or settlement to pay a sum of money in the event of the existence of such issue, a 
portion, for example, for the child or children of the marriage, must without doubt 
have a similar legal interest to sue for the dissolution of the marriage. The cases 
are in effect the same. It can make no difference in the legal right of the party that 
the estate to be taken, or the sum to be paid, is greater or less, or that, besides the 
birth of issue, the title in the one ease, or the obligation in the other, depend upon 
other contingencies, such as the attaining or dying before majority, or other events 
more or less remote. In all these cases justice requires that the party whose 
interest may be affected should have the right to interfere, if he chooses to exercise 
it, before, by the death of either parent, it becomes too late. 

It appears to their Lordships, that the legal obligation conferred by the Poor 
Relief Act, 1601, falls within the same description of interest. If there had been 
nothing but a mere moral duty in the father to support his grandchildren, it would 
not have been enough to found a title to sue because a suit is brought to protect or 
enforce some legal right, but the statute converts the moral duty into a legai 
liability, to be enforced by legal sanctions. The effect of its provisions is that, if 
the marriage be not set aside, the birth of a child of the marriage would impose a 
legal obligation on the grandfather to maintain it in the event of the child being 
poor, lame, or impotent, and unable to work—perhaps in that event only (R. v. 
Cornish (16)), but certainly in the event of the father being himself unable to 
support his child. It may be that such liability is extremely unlikely in this case 
to cast real pecuniary burden upon Mr. Ray, but still it is a legal liability, and 
analogous to the obligation of persons bound by settlement or contract to pay 
contingently a sum of money to the issue of the marriage. If the husband were a 
pauper, then already receiving parochial relief, the legal liability would be the 
same, though the contingencies would be less distant, nor would it be any answer 
to say that the birth of a grandchild would be a benefit to him supposing that the 
grandchild would, under similar contingencies affecting the grandfather, be obliged 
to maintain him, because such benefit would be by no means equal to an exact 
counterbalance to the burden, and they may be extremely different, and the com- 
plainant has an unquestionable right to choose for himself and to be relieved from 
that which he considers to be a burden, though it might possibly in some events 
turn out an advantage. 

Their Lordships are, therefore, of an opinion, that there does exist such a legal 
interest in the father as to entitle him to set aside the marriage. It is no abfaction 
that a similar interest belongs to the mother or to a son to set aside the marriage of 
his father, if he be sO advised, nor that, if the liability to maintain in the event 
of poverty be a sufficient ground, the inhabitants of the parish in which the husband 
is settled might possibly have a like interest, and would have it, in case issue of the 
marriage had been already born in another parish where they would be settled if 
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they were illegitimate. It is no objection that the doors are opened wide to admit 
& numerous class of complaints against a marriage which is illegal by Divine and 
human law. Their Lordships, therefore, determine to pronounce against the appeal, 
and that the libel is to be admitted to proof, being of opinion that, upon the facts 
stated, Mr. Ray is competent to maintain this suit. In coming to that conclusion 
they have felt considerable doubt, both from the nature of the case and the small 
number of authorities in the ecclesiastical court of this country which throw any 
light upon this subject, but any legal interest, however small, is unquestionably 
sufficient, and their Lordships think there is in this case such an interest, although 
of an extremely minute and contingent character. 


CAMPBELL AND OTHERS v. MAUND 


[Court or EXxcurguer CHamper (Tindal, C.J., Lord Abinger, C.B., Park, J., 
Bolland, Alderson and Gurney, BB.), November 1, 26, 1836] 


[Reported 5 Ad. & El. 865; 2 Har. & W. 457; 1 Nev. & P.K.B. 558; 
1 Nev. & P.M.C. 229; 6 L.J.M.C. 145; 111 E.R. 1394] 


Eeclestastical Law—Churchwarden—Hlection—Show of hands—Right to demand 
poll. 

By the common law an elector has a right to demand a poll as a necessary 
incident or consequence of the election of a churchwarden by a show of hands, 
unless there is proved a special custom of election inconsistent with that right 
or expressly excluding it by negative terms, i.e., that no such right exists in 
the particular parish. 


Notes. The principle of this case is not confined to the election of church- 
wardens. It would appear to have been applied to the meetings of companies 
and of corporations generally: see 6 Haussury’s Laws (8rd Edn.) 340, 841, and 
ibid., vol. 9, pp. 52, 53. 

Considered: Story v. Colk (1848), 6 Notes of Cases Supp. 33. Referred to: 
Baker and Downing v. Wood (1887), 1 Curt. 507; Beechey v. Quentory (1842), 11 
L.J.Ex. 418; Westerton v. Davidson (1854), 1 Ecc. & Ad. 3885; St. Michael, Oxford 
(Churchwardens) v. Luff (1858), 7 W.R. 20; White v. Steel (1862), 12 C.B.N.S. 
383; R. v. Howe (18638), 33 L.J.M.C. 58; fh. v. St. Matthew, Bethnal Green Vestry 
(1875), 32 L.T. 558; R. v. Wimbledon Local Board (1882), 8 Q.B.D. 459. 

As to the election of churchwardens, see 13 Hautsspury’s Laws (8rd Edn.) 147- 
150, 165-168, and the Churchwardens (Appointment and Resignation) Measure, 
1964 (44 Hatspury’s Statutes (2nd Edn.) 215); and for cases see 19 Dicesr (Repl.) 
289 et seq. For the Vestries Act, 1818, see 7 Hausspury’s StatuTes (2nd Edn.) 


119. 


Cases referred to: 
(1) Anthony v. Seger (1789), 1 Hag. Con. 9; 161 E.R. 457; 19 Digest (Repl.) 
291, 569. 
(2) Doe d. Edmunds v. Llewellin (1835), 2 Cr. M. & R. 503; 1 Gale, 193; 5 Tyr. | 
899; 5 L.J.Ex. 84; 150 E.R. 217; 44 Digest 748, 6066. 
Also referred to in argument : 
Wilson v. M‘Math (1819), 3 B. & Ald. 241; 3 Phillim. 67; 106 E.R. 650; 19 
Digest (Repl.) 287, 527. 
R. v. Chester (Archdeacon) (1834), 1 Ad. & El. 342; 3 Nev. & M.K.B. 413; 2 
Nev. & M.M.C. 277; 3 L.J.M.C. 95; 110 E.R. 12386; 19 Digest (Repl.) 289, 


556. 
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R. v. Player (1819), 2 B. & Ald. 707; 106 E.R. 523; 20 Digest (Repl.) 121, 1004. 

R. v. Birch (1792), 4 Term Rep. 608. 

Duke of Bedford v. Emmett (1820), 8 B. & Ald. 366; 106 E.R. 696; 33 Digest 
(Repl.) 468, 197. | 

R. v. St. James, Westminster (Churchwardens) (1886), 5 Ad. & Hl. 391; 2 
Har. & W. 253; 111 E.R. 1218; 19 Digest (Repl.) 301, 704. 


Appeal by the defendants from a decision of the Court,of King’s Bench, on a 
bill of exceptions. 

The plaintiff, Maund, declared in trespass against the defendants, the Rev. A. M. 
Campbell, J. Kelly, and J. Cochrane, alleging that they, on Aug. 4, 1835, assaulted 
him, he then being one of the churchwardens of the parish of Paddington, in the 
county of Middlesex, expelled him from the vestry room of the parish, and hin- 
dered and prevented him from being present at a general meeting of the vestry of 
the parish held at the vestry-room on that day, at which meeting he, the plaintiff, 
as one of the churchwardens of the parish, was legally entitled to be present. The 
defendants denied liability. 

At the trial before Lorp Denman, C.J., at the Middlesex sittings after Michaelmas 
Term, 1835, the plaintiff's counsel called evidence that on Aug. 4, 1835, the 
plaintiff was forcibly turned out of the vestry-room of the parish of Paddington 
where a general meeting of the parish, duly convened, was then assembled. The 
plaintiff claimed to be there present as having been duly elected churchwarden 
of the parish on April 21, being the Easter Tuesday preceding. A defendant, John 
Hill, also claimed to have been duly elected churchwarden, and was a vestryman 
of the parish. The defendant A. M. Campbell was minister and perpetual curate, 
one of the vestrymen of the parish, and chairman of the meeting. The defendant 
James Cochrane was one of the beadles and constables of the parish, and acted, 
in turning the plaintiff out of the room, in obedience to the directions of the other 
two defendants. The plaintiff gave further in evidence a local Act ‘‘for better 
governing and regulating the parish of Paddington,’’ 5 Geo. 4, c. exxvi, and said 
that the mode of electing churchwardens in the parish, both long before and after 
the passing of the Vestries Act, 1818, and long before and after the passing of the 
Act of 5 Geo. 4, c. exxvi, had been by show of hands, no poll ever having been 
demanded. 

On Laster Tuesday, 1835, he, Maund, and one Hobbs were proposed as church- 
wardens, as were also one Goodhind and Hill. The majority of the electors 
present at the meeting on a show of hands was in favour of him (Maund) and 
Hobbs, and was so declared to be by the chairman, whereupon a ratepayer present 
demanded a poll to be taken pursuant to the Act of 1818. This mode of taking 
the poll, giving a plurality of votes to one person according to the amount of his 
rateable property in the parish, was objected to by an inhabitant present, who 
insisted that only one single vote should be allowed to each person. The chair- 
man granted a poll which resulted in Hill and Goodhind being declared duly 
elected, not only by a majority of votes as respecting property, but also by the 
plurality of single votes. The poll was kept open for two days, and all ratepayers 
within the parish who had paid their taxes were allowed to vote, whether or not 
they had been present when the candidates were proposed and the show of hands 
taken. During the taking of the poll, several of the parishioners protested against 
the mode in which it was taken, and, acting upon such protest, did not vote. On 
Aug. 4, 1835, the plaintiff, having come to the vestry-room and claiming to be a 
legally elected churchwarden by a majority on the show of hands, insisted on hig 
right to attend the vestry meeting then being held. He, having been requested to 
withdraw by the defendants and having refused to do so, he was turned out by 
the defendant Cochrane, the beadle, under the directions of the defendants Camp- 
bell and Hill with instructions to use no unnecessary violence. 

Lorp Denman, C.J., directed the jury that, upon the evidence aforesaid, if be- 
lieved, the plaintiff, Maund, was duly elected churchwarden; that s. 10 of the 
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local Act 5 Geo, 4, ¢. exxvi, took the parish of Paddington out of the operation of 
the Vestries Act, 1818, as to the election of churchwardens by a plurality of votes 
in a single person by reason of rateable property in the parish; that, a poll being 
demanded according to the provision of that statute under the circumstances 
stated, the chairman was not justified in holding it; and that, therefore, the elec- 
tion must be determined by the show of hands, the majority of single votes upon 
the show of hands being allowed to be in favour of the plaintiff’s election. The 
jury returned a verdic#@for the plaintiff, and the defendants appealed. 


Sir F’, Pollock for the appellants. 
Sir James Campbell for the respondent. 


Cur. adv. vult. 


Nov. 26, 1836. TINDAL, C.J., delivered the following judgment of the court.— 
The inquiry at the trial was reduced to this single question—whether the respon- 
dent Maund, the plaintiff below, had been duly elected churchwarden or not. The 
learned Lord Chief Justice told the jury that, if they accepted the evidence, Maund 
was duly elected churchwarden by a show of hands. To this direction the defendant 
below excepted in point of law. 

The bill of exceptions raises two points, each of which has been argued before 
us, viz., first, whether the election, which took place at a poll demanded and 
granted under the circumstances stated in the bill of exceptions, was a legal and 
valid election, and, secondly, whether the provisions of the Vestries Act, 1818, 
apply to and govern the parish of Paddington. On the first question, we are all of 
opinion that the election which took place at the poll demanded and granted in 
the manner and under the circumstances stated was a legal and valid election. 

We agree to the proposition contended for on the part of the respondent that, 
whatever was the particular mode of electing churchwardens for the parish of 
Paddington at the time of passing the local Act the same mode is still preserved 
and remains unaltered in the parish, by virtue of s. 10 of that Act. For the pyro- 
vision in that section, that elections of churchwardens 


‘‘shall take place on Haster Tuesday, and be conducted from year to year in 
such manner as hath been usual in the same parish,”’ 


appears to us to intend the usual and customary mode of election de facto observed 
there, whatever it might be, and without any reference to its origin or conformity 
with the general law. But we are, at the same time, of opinion that the mode 
of electing churchwardens in the parish of Paddington set out in the bill of excep- 
tions is not inconsistent with, nor does it by any means exclude, the right of the 
parishioners of Paddington to have recourse to a poll in the election of church- 
wardens for that parish. All that is stated to have been proved to the jury is 
that the mode of electing churchwardens in the parish of Paddington had been by 


A 
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a show of hands, no poll ever having been demanded. There is no evidence before » 


them of any poll having been ever demanded and refused, or of any custom or 
usage in negative words to exclude the granting of a poll when properly demanded. 

The question, therefore, becomes this—whether the right to demand a poll is 
by law incidental to the election of a parish officer by show of hands where there 
is no special custom to exclude it? We think such right is, in point of law, a 
necessary incident of, or consequence, to the mode of election by show of hands, 
wherever it is not by special custom excluded. Independently of any authority 
upon the subject, the recourse to a poll, where the population of the parish is 
large, appears to be the only mode of ascertaining with precision the numbers of 
those who vote on each side, and the right of each elector to vote. Again, it is, 
under the same circumstances, the only mode by which each individual elector 
can have the power of expressing his opinion at all, for, in the case of populous 
parishes, no vestry-room can be large enough to contain the whole body. Still 
further, where the election is carried on with any warmth of popular feeling it is 
the only mode by which a large portion of the community can express their opinion 
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A with freedom and security. In addition to these general grounds, we think the 


(: 


authority of Lorp SroweLu’s judgment, in Anthony v. Seger (1), is entitled to the 
greatest consideration on a matter of this nature. His Lordship said (1 Hag. Con. 
at p. 18) with reference to the election of a churchwarden : 


‘Where a poll is demanded, the election commences with it, as being the 
regular mode of popular elections; the show of hands being only a rude and 
imperfect declaration of the sentiments of the electors. It often happens that, 
on a show of hands, the person has a majority, who on a poll is lost in a 
minority; and if parties could afterwards recur to the show of hands, there 
would be no certainty or regularity in elections. I am of opinion, therefore, 
that when a poll is demanded it is an abandonment of what has been done 
before; and that everything anterior is not of the substance of the election, 
nor to be so received.”’ 


The right to demand a poll being, therefore, as it appears to us by the common 
law an incident to the popular election of a person to an office, we think the 
electors cannot be deprived of it without a special custom of election inconsistent 
with such right, or expressly excluding it by negative terms, viz., that no such 
right exists in the particular parish. We are clear that there is no such finding 
as the parish of Paddington, or facts stated which could warrant such a finding, 
but that the case strongly resembles that of Doe d. Edmunds v. Llewellin (2), 
where it was held by the Court of Exchequer that the finding in a special verdict 
that there did not appear upon the court rolls any entry of a surrender to the use 
of a will was no finding of a custom that lands within the manor could not be 
surrendered to the use of a will. 

It is objected that the demand of the poll was in the present case a nullity, on 
two grounds—(i) because it was not made until after the show of hands was 
declared by the chairman to be in favour of the plaintiff and of the candidate 
joined with him, and (ii) because the demand required that the poll should be 
taken pursuant to the Vestries Act, 1818. We think it an answer to the first 
objection that, in the nature of the thing, the demand of a poll never is, nor can 
reasonably be expected to be, made until the necessity for such demand arises— 
that is, until one of the contending parties is dissatisfied with the decision of 
the chairman upon the show of hands from which it is in the nature of an appeal. 
As to the second objection, it might be sufficient to observe that there is no evi- 
dence in this bill of exceptions that any one of the parishioners in vestry objected 
to the demand of the poll on that ground. If the granting of the poll had been 
objected to on that ground and refused, the question might possibly have arisen 
whether the annexing to the demand of a poll the requisition of a particular mode 
of conducting it did or did not afford a justifiable excuse for the refusal to allow 
the poll. But in this case neither of the parties objected that a poll should in 
fact be taken. As, in point of fact, upon the present occasion, a poll was granted 
and actually taken between the contending parties we hold there has been a com- 
plete waiver of any irregularity in point of form in the mode of demanding the 
poll, even if any such irregularity had existed, which, however, we think was not 
the case. | 

It is lastly, and, indeed, principally, objected that the poll was improperly taken, 
the electors having been allowed to have a plurality of votes according to the 
amount of their property as provided by the statute of 1818, and not having 
been each restrained to the exercise of a single vote, whereas the parish of Padding- 
ton, as it is contended on the part of the respondent, is excepted out of the opera- 
tion of that Act by s. 10 of the Local Act 5 Geo. 4, c. exxvi, so that no elector 
ean have more than a single vote in the election of a churchwarden. But, as the 
evidence before the jury was that the defendant Hill and the candidate joined with 
him, who were declared duly elected at the poll, were not only elected by a majority 
of votes with reference to property, but also by the plurality of single votes, it 
becomes a matter of indifference to the parties to this suit, whether the legal right 
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of voting in the parish of Paddington is governed by the Act of 1818 or not, for 
upon neither supposition has the respondent been elected to the office of church- 
warden. As, however, both the parties have been heard on this question before 
us, and have expressed their desire that we should deliver our opinion upon it, 
and as we ourselves think the expression of our unanimous opinion may have the 
effect of preventing any future litigation on this subject, we have thought it right 
to enter upon the discussion of the second question, that is, whether the mode of 
election by the Act of 1818 does or does not extend to the parish of Paddington? 

This question depends for its answer on the proper construction to be put upon 
s. 8 of the general Act of 1818 and s. 10 of the local Act. Section 8 of the general 
Act enacts that nothing in the Act shall 


‘extend to take away, lessen, prejudice, or affect the powers of any vestry or 
meeting holden in any parish, township, or place, by virtue of any special 
Act or Acts, or of any ancient and special usage or custom, or to change or 
aifect the right or manner of voting in any vestry or meeting so holden.”’ 


There is no special usage or custom, as to the mode of electing churchwardens in 
the parish of Paddington, found upon the bill of exceptions, where they are to be 
elected in vestry. The churchwardens, at the time of passing that Act, were 
chosen by a show of hands. So were the elective churchwardens, generally speak- 
ing, throughout most of the parishes in England. It is the general mode of 
election of churchwardens throughout the realm. But it is found that no poll had 
ever been demanded in the parish. The same may be said of very many, perhaps 
by far the greater part, of the parishes in England, in which the parishioners have 
never demanded a poll because they have been satisfied by the show of hands. If 
the custom within the parish of Paddington had by negative words excluded a 
poll it would then indeed have been a special usage or custom which would have 
taken that parish out of the operation of the statute, for it is obvious that an elec- 
tion by show of hands alone is necessarily inconsistent with the allowance of a 
plurality of votes in any one person. But, if the usage or custom within Padding- 
ton, as set out in the bill of exceptions, should be held sufficient to exclude a parish 
from the operation of the Act of 1818 on the ground of its being “‘special,’’ the 
statute would have comprehended a very small proportion indeed of the numerous 
parishes in England. 

If, then, the Act of 1818, taken by itself, thauane within its operation the parish 
of Paddington, is there any clause in the local Act which can exempt the parish 
from its operation? The only clause which can be contended to have that con- 
struction is the tenth, which provides that the election of churchwardens 


‘‘shall take place on Easter Tuesday, and be conducted from year to year in 
such manner as hath been usual in the same parish.”’ 


This clause was intended to leave the parish of Paddington precisely in the same: 


condition as it was at the time of passing that Act. What was the condition of 
the parish as to its mode of electing churchwardens at that time? We answer, by 
show of hands if no poll is demanded, and, if demanded, then by a poll taken 
according to law. By law, at that time a poll must be taken by plurality of votes 
as provided by the Act of 1818, where the parish falls within the operation of that 
statute. The mere fact that the votes have never been actually taken in that 
mode since the passing of the statute is no more a proof that the statute does not 
apply than the fact of the non-demand of a poll proves such poll was not 
demandable of right. 

Upon the whole of this second question, we think that the mode of electing 
churchwardens in the parish of Paddington, before the passing of the Vestries Act, 
1818, was by a show of hands, with a power of going to a poll, in which case the 
majority of single votes decided the election. That statute gave each voter a 
plurality of votes at the poll, when demanded and held, according to the quantity 
of his estate and, such being the rightful mode of election at the time of passing 
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the local Act, it was continued and preserved to the parish by s. 10. We think, 
therefore, that upon the present record a judgment of venire de novo must be 


awarded. 
Venire de novo. 


OAKELEY v. PASHELLER 


[House or Lorps (Lord Cottenham, L.C., and Lord Lyndhurst), May 10, 
August 20, 1836] 


[Reported 10 Bli.N.S. 548; 4 Cl. & Fin. 207; 6 E.R. 202] 


Guarantee—Discharge—Time given by creditor to debtor—Prejudice to surety. 
Where a surety has given to a creditor a guarantee to secure the debt of a 
debtor, if the creditor, without the consent of or communication with the 
surety, gives time to the debtor, he thereby discharges the surety from 
liability under the guarantee, as by giving the debtor time he places the surety 
in a new situation and exposes him to a risk and contingency to which he 
would not otherwise be liable. 

In 1811 R. and S., partners in trade, executed four joint and several bonds 
to O., to secure repayment of £10,000, advanced to them by his acceptance 
and payment of four bills of exchange amounting together to that sum. T'wo 
of the bonds were made payable in 1817, and two in 1818. S. died early in 
1815, and his executors agreed with R. and with K., who was then in partner- 
ship with R. in place of S., that R. and K., in consideration of the outstanding 
debts and effects of the former partnership, would pay certain sums to the 
executors, and would also indemnify S.’s estate against certain scheduled 
debts, including these bonds. No notice of that agreement was given to O. 
He continued to receive interest on the bonds from the new firm as well after 
as before they became due, and the annual accounts which they furnished to 
him contained an account of the dividends due to him on £17,000 stock, which 
he lent to the new firm. From QO.’s correspondence with that firm in 1820 it 
appeared that he had, in 1817, given them three years further time for payment 
of the bonds, and that, in 1820, he gave twelve months further time. These 
indulgences were granted without the consent of 8.’s executors. In 1823 O. 
took from R. and K. a collateral security for payment of the debt, expressly 
reserving his right against S.’s estate in respect of the bonds, but concealing 
that arrangement from §8.’s executors. In 1829 O.’s executors, to whom he 
had assigned the bonds before his death, applied for payment of them to S.’s 
executors, who thereupon filed their bill, praying that it might be declared that © 
their testator’s estate was discharged from the bonds. 

Held: the grant by O. in 1817 of further time for the payment of the bonds, 
without consent of 8.’s executors, had the effect of discharging S.’s estate from 
hability. 


Notes. Considered: Oakford v. European and American Steam Shipping Co. 
(1863), 1 Hem. & M. 182; Oriental Financial Corpn. v. Overend, Gurney & Co. 
(1871), 7 Ch. App. 142. Applied: Wilson v. Lloyd (1873), L.R. 16 Eq. 60. 
Explained: Overend, Gurney & Co. v. Oriental Financial Corpn., [1874-80] All 
E.R.Rep. 1269. Distinguished: Swire v. Redman, [1874-80] All E.R.Rep. 1255. 
Applied: Rouse v. Bradford Banking Co., [1894] A.C. 586. Referred to: M‘Tag- 
gart v. Watson (1836), 10 Bli.N.S. 618; Bailey v. Edwards (1864), 4 B. & S. 761. 
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As to the discharge of guarantees, see 18 Haussury’s Laws (8rd Edn.) 492 
et seq.; and for cases see 26 Diarstr (Repl.) 181 et seq. 


Cases referred to in argument: 

Heath v. Percival (1720), 1 Stra. 408; 1 P.Wms. 682; 2 Eq. Cas. Abr. 680, pl. 2; 
93 Ii.R. 595; 7 Digest (Repl.) 236, 742. 

David v. Ellice (1826), 5 B. & C. 196; 7 Dow. & Ry.K.B. 690; 4 L.J.0.8.K.B. 
125; 108 E.R. 78; 86 Digest (Repl.) 490, 589. 

Daniel v. Cross (1796), 3 Ves. 277; 30 E.R. 1009, L.C.; 86 Digest (Repl.) 493, 
O15. 

Gough v. Davies and Gibbons (1817), 4 Price, 200; 146 E.R. 489; 386 Digest 
(Repl.) 499, 664. 

Kirwan v. Kirwan (1884), 2 Cr. & M. 617; 4 Tyr. 491; 8 L.J.Ex. 187; 149 E.R. 
907; 86 Digest (Repl.) 500, 665. 

Thompson v. Percival (1884), 5 B. & Ad. 925; 8 Nev. & M.K.B. 167; 3 L.J.K.B. 
98; 110 E.R. 1083; 86 Digest (Repl.) 500, 666. 

Rees v. Berrington (1795), 2 Ves. 540; 30 E.R. 765, L.C.; 26 Digest (Repl.) 184, 
1369. 


Action by executors for a declaration that the estate of their testator was not _ 


liable on certain bonds given by the testator and his partner in business to secure 
a loan to the partnership. 

In January, 1810, Mr. George Reid and the Rev. Philip Castel Sherard agreed 
to carry on the business of West India merchants in partnership in Mincing Lane, 
London, under the firm name of George Reid & Co., for a term of seven years, 
determinable, however, on May 1, which should next happen after the death of 
either of them during the term. By the partnership articles it was stipulated that, 
if that event should happen, the accounts of the partnership business should be 
made up to that day, and the stock and effects valued as therein mentioned. In 
the second year of the partnership, Sir Charles Oakeley, the father-in-law of Reid, 
in order to promote Reid’s success in business accepted four bills of exchange for 
£2,500 each, dated July 12, 1811, and drawn upon him by Reid and Sherard in the 
name of George Reid & Co., and payable to their order—two payable at three 
months, and two at six months, after their dates—and to secure to Sir Charles 
Oakeley the repayment of all such sums of money as he should pay in respect of 
the bills, on July 12, 1811, Reid and Sherard executed to him four joint and several 
bonds in the penal sum of £5,000 each, with conditions for making the same 
void if Reid and Sherard, their heirs, executors or administrators, should pay to 
Sir C. Oakeley, his executors or administrators, as to two of such bonds, on or 
before Oct. 15, 1817, and as to the other two of such bonds, on or before Jan. 15, 
1818, all such sums of money as Sir C. Oakeley, his executors or administrators, 
should or might have paid in honour and discharge, or on account of the said bills 


or of any renewed or other bill or bills, note or notes (if any) which should be— 


drawn upon and accepted by Sir C. Oakeley, at the request or on account of Reid 
& Co., in lieu of the bills, or any of them, together with interest on such sum or 
sums at the rate of five per cent, per annum, to be computed from the respective 
times of paying the same. The bills were negotiated and Sir Charles Oakeley paid 
them as they became due to the amount, in the whole, of £10,000, whereby that 
sum became due to him from Reid and Sherard upon the security of the bonds. 
Reid and Sherard gave him credit in account for the said sum, and paid him the 
interest thereon from time to time. 

Sherard died in November, 1814, having by his will, dated Aug. 24, 1809, 
appointed his widow, Sarah Haughton Sherard; his brother, the Rev. George 
Sherard; and Sir Simon Haughton Clarke his trustees and executors of his will, 
and they shortly afterwards proved the same in the ecclesiastical court. George 
Reid, as the surviving partner of the firm, continued to carry on the partnership 
business until May 1, 1815, when, under the articles, the same became determined, 
and the accounts of the partnership were made up by Reid to that date and the 
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partnership stock and effects valued in manner prescribed by the articles. Shortly 
afterwards, and before any of the four bonds became payable, George Reid entered 
into partnership in the business with Mr. Roger Kynaston, who was also a son- 
in-law of Sir Charles Oakeley, and by articles of agreement, dated June 8, 1815, 
and made between George Reid, of the first part, Sarah Haughton Sherard, Sir 
Simon Haughton Clarke, and George Sherard, as executors as aforesaid, of the 
second part, and the said Roger Kynaston, of the third part, after reciting that it had 
been agreed that Reid should be entitled to all the outstanding debts and effects 
of the partnership between him and Sherard (except certain debts therein men- 
tioned) upon paying to the executrix and executors of Sherard, the sum of £8,805 
5s. 8d., securing to them the sum of £49,622 16s. 6d., with interest from May 1, 
1815, and indemnifying the executrix and executors from all the outstanding debts 
and engagements of the partnership specified in the first schedule to the agreement 
by the joint and several bonds of Reid and Kynaston, in the penalty of £150,000, 
it was witnessed that Reid did thereby covenant and agree with Sarah H. Sherard, 
Sir Simon Clarke and George Sherard that he would, as soon as conveniently 
might be, assign all the debts specified in the second schedule to the agreement 
unto two trustees to be named by both parties for securing the payment of the 
promissory notes therein mentioned to be given by Reid and Kynaston for the 
payment so to be made to Sarah H. Sherard, Sir Simon Clarke and George Sherard, 
as such executors as aforesaid, and after payment thereof, in trust for Reid, his 
executors, administrators and assigns. Reid and Kynaston covenanted that they 
would, after the execution of the agreement, execute and deliver to Sarah H. 
Sherard, Sir Simon Clarke and George Sherard, as such executors, a good and 
sufficient bond in the penalty of £150,000, conditioned for the payment of the out- 
standing debts and engagements of the partnership specified in the first schedule 
to the agreement, and also against all debts due in respect of the ships belonging to 
the partnership, and for indemnifying Sarah H. Sherard, Sir Simon Clarke and 
George Sherard, as such executors, against all claims in respect thereof. The first 
schedule to the agreement contained, among other particulars, the following entry : 
“Sir C. Oakeley, £10,000,”’ referring to the amount secured by the said four bonds. 
No notice of the agreement was given to Sir Charles by the executors of P. C. 
Sherard. 

Reid and Kynaston continued the business in the name of George Reid & Co., in 
partnership together until 1826, when Reid died. They adopted the debt of 
£10,000 due to Sir Charles Oakeley, and gave him credit for it in account, and 
paid him interest thereon. The appellant, Edward Oakeley, son of Sir Charles 
Oakeley, was a clerk in their house, with a prospect of becoming connected with 
them as a partner. Sir Charles was apprised by them of the arrangement which 
they formed for continuing the business. Annual accounts were made out from 
time to time by Reid and Kynaston, and transmitted to him, in which he was 
credited with the said sum of £10,000, and the interest thereon, and debited 
with payments which they made for the interest. He accommodated them with 
a further loan of about £17,000 stock, and the same annual accounts comprised 
this sum, and the dividends which became due to him in respect thereof, and the 
payments which they made for such dividends. In a correspondence between him 
and Kynaston, the debt of £10,000 was spoken of and referred to as a debt due 
from the house of Reid and Kynaston, and it was in all respects treated as a debt 
from them. 

Sarah H. Sherard married Mr. John Pasheller. 

When the four bonds became payable in 1817 and 1818, no application was made 
to the executors of P. C. Sherard for payment. In a suit in Chancery, Sherard v. 
Sherard, instituted in 1815, by some of P. C. Sherard’s legatees, against his 
representatives for the administration of his estate, a decree was pronounced in 
February, 1818, referring it to the Master to take the usual accounts of his assets 
and of his debts, and advertisements were duly published in the usual manner, 
calling upon his creditors to come in and prove their debts under the decree. No 
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claim was made under that decree in respect of the bonds, until as hereinafter 
mentioned. 

It appeared from numerous passages in a correspondence between Sir Charles 
Oakeley and Reid and Kynaston that in 1817 or 1818 Sir Charles Oakeley agreed 
with Reid and Kynaston to allow the £10,000 to remain in their hands for their use 
and as a loan to them, and not to call on them for payment thereof for a period 


of three years. Sir Charles, in a letter to Mr. Kynaston, dated Sept. 18, 1820, 
expressed himself as follows: 


‘The bonds of the house which were granted to me in 1811 and 1812, pay- 
able in six years, and the payment of which was suspended for three years 
longer in consequence of my engagement in 1817, will become due on the 
15th of October and 15th of January next, at which periods I hope it will be 
convenient to the house to discharge them.”’ 


In another letter to the same, dated Oct. 5, 1820, after mentioning that he was 
desirous of placing his property on real or government securities, he expressed 
himself, with reference to the said sum, as follows: 


‘Under the circumstances above stated, I must candidly confess to you that 
it would not be convenient to me to enter into any new engagements for con- 
tinuing the advance of £10,000 beyond the term of my former agreement.”’ 


In answer to further applications made by Mr. Kynaston on behalf of himself and 
Reid, proposing some arrangement for the advancement of the appellant, and, 
with reference thereto, requesting Sir Charles Oakeley to allow further time for 
payment of the £10,000, he wrote a letter to Kynaston, dated Oct. 14, 1820, in 
which occurs this passage: 


‘I expressed in my last letter that it would not be convenient to me to enter 
into any new engagements for continuing my advance, but this arose from the 
circumstances explained in the former part of my letter, and not from any 
desire to subject the house to the smallest inconvenience, or a wish to receive 
payment of my loan without awaiting any further proposal on Edward’s 
behalf. On the contrary, I shall be happy to wait twelve months (the time 
you require) in order to receive such a proposal, trusting it will be of a 
nature calculated as much as possible to meet the wishes I have com- 
municated respecting the final arrangement of my pecuniary concerns.”’ 


In 1828, Sir Charles Oakeley having pressed Reid and Kynaston to give him 
some security for the £10,000, it was proposed that they should for that purpose, 
assign to him certain policies of insurance, and on Dec. 18, 1823, an assignment 
of the policies was executed, it being made between Reid and Kynaston, of the 
first part, Sir Charles Oakeley, of the second part, and his son Edward Oakeley 
(the appellant), of the third part. It recited (among other things) that there was 
then due to Sir Charles Oakeley on the bonds the principal sum of £10,000, all’ 
interest having been paid up to the date thereof, that P. C. Sherard had died, that 
Reid had subsequently formed a partnership with Kynaston, and that such partner- 
ship had, since its formation as between themselves and the executors of P. C. 
Sherard, assumed the debt of £10,000, and paid the interest to Sir Charles Oake- 
ley, but he, Sir Charles, had not in any manner discharged the estate of P. C. 
Sherard from the payment of the several sums secured by the bonds, and that in 
order collaterally and further to secure the payment of the principal sum, and 
interest thereafter to grow due in respect of the same, but expressly without 
prejudice to the four bonds or to any remedies which Sir Charles Oakeley might 
possess against either of the parties sealing the same, or against their estates, and 
insparticular against the estate of P. C. Sherard, Reid and Kynaston assigned to 
Edward Oakeley, his executors, administrators and assigns, several policies of 
insurance therein mentioned to have been effected on the life of Horace William 
Beckford, for sums making together £10,000, and the benefit thereof, upon the 
trusts therein mentioned, for further and collaterally securing the sum of £10,000 
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due on the bonds, and they thereby jointly and severally covenanted for the pay- 
ment of the £10,000 and interest. 

George Reid died in 1826, having appointed J. E. Hammet, Edward Oakeley (the 
appellant), and William Oakeley, executors of his will, who duly proved the same, 
but, as they alleged, his assets were insufficient for the payment of his debts. Up 
to his death, the interest on the £10,000 was paid by himself and Kynaston, and 
afterwards Kynaston for some time continued the payment, until his affairs became 
embarrassed. By an indenture dated Sept. 5, 1826, Sir Charles Oakeley assigned 
the four bonds to his sons, the appellant and William Oakeley, and Thomas Hinck- 
ley, and shortly after the execution thereof, died, having by his will, duly made 
and executed, appointed his said sons and Thomas Hinckley executors thereof, 
who duly proved the same. In May, 1827, Hinckley wrote a letter to Sir Simon 
Clarke, one of the representatives of P. C. Sherard, intimating that the trustees 
or executors of Sir Charles Oakeley had found among his papers the four bonds, all 
interest whereon, it was stated, had regularly been paid to that time, and that so 
long as the interest continued to be paid, the trustees probably would not wish to 
call in the principal, but that, in consequence of the recent death of Mr. George 
Reid, they deemed it proper to apprise the representatives of P. C. Sherard of their 
liability. Kynaston ceased to pay the interest in 1828, and in January, 1829, the 
appellant, William Oakeley, and Thomas Hinckley, as assignees of the bonds, 
brought a state of facts and charge into the Master’s office, under the decree in the 
cause of Sherard v. Sherard, whereby they claimed the sum of £10,000, with 
interest thereon from Nov. 1, 1828, as a debt due to them from the estate of P. C. 
Sherard, by virtue of the four bonds. The proceedings upon this state of facts and 
charge were suspended to await the decision of the following suit. 

In April, 1829, Mrs. Pasheller, her husband, and Sir Simon Clarke, exhibited 
their bill in Chancery against J. E. Hammet, the appellant, Wiliam Oakeley, 
Thomas Hinckley, and Roger Kynaston, which bill, after stating (among other 
things) to the purport or effect hereinbefore stated, prayed that it might be 
declared, that the estate of the testator, P. C. Sherard, was discharged and 
exonerated from the payment of all sums of money due and to become due, or 
alleged to be due in respect of the bonds, or either of them, and that the defendants 
might be restrained from taking any proceedings to obtain payment of the sums 


‘due or to become due in respect of the four bonds out of the assets of the testator, 


and that, if necessary, the bonds might be delivered up to the plaintiffs to be 
cancelled; or in case the court should be of opinion that the estate of the testator, 
Sherard, was not so discharged, then that the defendants, as the executors of 
George Reid, and the defendant Roger Kynaston, might be decreed to take up and 
pay the bonds, or so much as might be due thereon, and to exonerate and in- 
demnify the estate of P. C. Sherard from the payment thereof. 

The cause came to be heard before Str Joun Leacu, M.R., on June 13, 18382, 
when his Honour made a decree whereby he declared that the estate of P. C. 
Sherard was discharged and exonerated from the payment of all sums of money 
due and to become due, or alleged to be due in respect of the four bonds, and that 
the appellant and Thomas Hinckley should be restrained by the perpetual injunction 
of the court from taking proceedings either at law or in equity, to obtain payment 
for the sums due or to become due in respect of the bonds out of the assets of P. CG. 
Sherard. 

THe Master or tHe Rotts, in pronouncing this decree, said it was not on the 
transactions of 1823, relating to the taking the assignment of the policies of in- 
surance as a collateral security for payment of the bonds, that he came to the 
conclusion, that P. C. Sherard’s estate was discharged, for he was of opinion, that, 
if that estate was liable in the bonds up to 1828, it was not discharged by that 
transaction. But in 1817 Sir Charles Oakeley entered into an agreement with 
the two partners, who had become, as between them and the executors of P. C. 
Sherard, the principal debtors on the bonds, to give them three years’ time for 
payment of the demand. His Lorpsurp continued : 
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‘Indeed, he could not within the three years proceed against the principal 
debtors or the surety in respect of this demand, and if he could not proceed 
against either, the surety is relieved, and for this reason, because whatever 
he paid he has a right to call on the principal debtor to repay him what he so 
advanced. But if there be a delay for three years, he may be prejudiced by 
such delay, because in the meantime the solvent principal debtor may become 
insolvent, and so by the act of the creditor the surety would have lost his 
remedy against the principal debtor. The time granted to the principal debtor 
in this case in 1817, discharged the estate of Sherard.”’ 


As, however, the executors were guilty of inattention, and were not aware of the 
circumstance by which their testator’s estate was discharged from the payment of 
these bonds, though the court was bound to give them relief from the consequences 
of Sir Charles Oakeley’s conduct, yet they were not entitled to costs. Edward and 
William Oakeley appealed to the Lorn Cuancetnor, who, by an order dated Mar. 8, 
1834, affirmed the decree. 

Sir Simon Clarke and Mr. Pasheller died after the hearing of the decree, leaving 
Mrs. Pasheller the only personal representative of P. C. Sherard surviving. All 
interest in the matters of the suit survived to her. William Oakeley also died, 
leaving Edward Oakeley and Thomas Hinckley, his co-executors, him surviving. 
Ilidward Oakeley appealed to the House of Lords from the decree and order affirm- 
ing it. 


Wakefield and Simmons for the appellant. 
Pemberton and Jacob for the respondent. 


Their Lordships took time for consideration. 
Aug. 20, 1886. The following opinions were delivered. 


LORD LYNDHURST (having stated the facts of the case): There was an 
arrangement between the new partner and Sir Charles Oakeley by which the latter 
agreed to extend the time for payment for a period of three years. The principle 
of law is that where a creditor gives time to the principal debtor, there being 
a surety to secure payment of the debt, and does so without the consent of, or 
communication with, the surety, he discharges the surety from Hability, as he 
thereby places him in a new situation and exposes him to a risk and contingency 
to which he would not otherwise be liable. That being the fact in this case, I am 
of opinion that the representatives of Sherard were discharged from liability. That 
was the opinion of the late Master of the Rolls [Str Joun Lracu, M.R.], and of 
the late Lord Chancellor [Lorp BrovcHam anp Vaux]. I think that under the 
circumstances they came to a correct decision. I shall, therefore, without further 
observation, move your Lordships that the judgment of the court below be affirmed, 
and, as the principle on which the court below proceeded was clear and distinct 


and is perfectly well established, and as this is an appeal against two judgments, I 


move that the judgments be affirmed with costs. 


LORD COTTENHAM, L.C.—As it was my fortune to be counsel for one of these 
parties in the Court of Chancery, I requested the assistance of my noble and 
learned friend in hearing this appeal, and I was desirous of abstaining from expres- 
sing any opinion upon this question until my noble and learned friend had delivered 
his judgment. I shall not now further enter into the case than to say that I concur 
with him entirely in the conclusion at which he has arrived. 


Appeal dismissed. 
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STONE AND OTHERS v. COMPTON 


[Court or Common Przas (Tindal, C.J., and other judges), November 26, 1838] 


[Reported 5 Bing.N.C. 142; 1 Arn. 486; 6 Scott, 846; 2 Jur. 1042; 
1382 E.R. 1059] 
Guarantee—Discharge—Innocent misrepresentation—Material part of transac- 
tion—Misrepresentation such that, if known, suretyship would not have been 
entered into—Increase in surety’s liability. 

If with the knowledge of the creditor any material part of the transaction be- 
tween him and his debtor is misrepresented to the surety, the misrepresentation 
being such that, but for it taking place, either the suretyship would not have 
been entered into at all, or, it being entered into, the extent of the surety’s lia- 
bility must be thereby increased, the security is void at law, although the mis- 
representation is innocent and made without any actual fraud. 

The plaintiffs advanced £2,600 to C. upon the security of an indenture of 
mortgage executed by C., and a promissory note for £2,600, given by the 
defendant as surety. At the time of the advance, C. owned the plaintiffs £800, 
which was deducted from the £2,600, but that fact was not made known to 
the defendant, and the mortgage deed, which was read by the plaintiffs’ agent 
in the presence of defendant, merely recited that the £800 bad been paid. 

Held: this was a fraud in law, which released the defendant from his liability 
on the promissory note. 

Notes. Distinguished: Green v. Gosden (1841), 3 Man. & G. 446. Considered : 
Mann vy. Beeny and Humphrey (1848), 1 L.T.O.S. 56; Mallaliew v. Hodgson 
(1851), 16 @.B. 689. Referred to: Hx parte Sharp (1844), 8 Mont.D. & De G. 490; 
Owen v. Homan (1851), 3 Mac. & G. 878; Evans v. Brembridge (1855), 4 W.R. 
161; Mackreth v. Walmesley (1884), 51 L.T. 19. 

As to the avoidance of a guarantee, see 18 Hatspury’s Laws (8rd Edn.) 495-502; 
and for cases see 26 Digest (Repl.) 218 et seq. 


Cases referred to in argument: 

Pidcock v. Bishop (1825), 3 B. & C. 605; 5 Dow. & Ry.K.B. 505; 3 L.J.0.8.K.B. 
109; 107 E.R. 857; 26 Digest (Repl.) 221, 1712. 

Jackson v. Duchaire (1790), 3 Term Rep. 551; 100 E.R. 727; 12 Digest (Repl.) 
268, 2065. 

Mayhew v. Crickett (1818), 2 Swan. 185; 1 Wils. Ch. 418; 36 E.R. 585, L.C.; 
26 Digest (Repl.) 208, 1596. 

Glyn v. Hertel (1818), 8 Taunt. 208; 2 Moore, C.P. 184; 129 E.R. 363; 26 Digest 
(Repl.) 14, 34. 

Nichols v. Norris (1831), 3 B. & Ad. 41; 9 L.J.0.S.K.B. 172; 110 E.R. 15; 26 
Digest (Repl.) 189, 1423. 

Fentum v. Pocock (1813), 5 Taunt. 192; 1 Marsh. 14; 128 E.R. 660; 26 Digest 
(Repl.) 187, 1396. 

Price v. Edmunds (1829), 10 B. & C. 578; 5 Man. & Ry.K.B. 287; 8 L.J.0.S.K.B. 
119; 109 E.R. 566; 6 Digest (Repl.) 381, 2729. 

Bank of Ireland v. Beresford (1818), 6 Dow. 233; 26 Digest (Repl.) 187, 1401. 

Free v. Hawkins (1817), 8 Taunt. 92; 1 Moore, C.P. 5385; 129 E.R. 317; 6 Digest 
(Repl.) 267, 1948. 


Action on a promissory note given to the plaintiffs George Stone and Henry 
Stone, by the defendant as a security for a debt owed to the plaintiffs by Leonard 
Streat Coxe and George Chambers. 

The declaration contained two counts—the first on a promissory note, dated 
Nov. 25, 1831, whereby the defendant promised to pay to the plaintiffs and John 
‘Martin, since deceased, or order, on Nov. 22, 1832, £2,600, with interest, and to 
pay the interest half-yearly. The second count was upon an account stated. The 
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defendant pleaded that he was induced to make the promissory note, and the same 
was obtained from him, by the fraud, covin, and misrepresentation of the plaintiffs, 
and J. Martin and others in collusion with him. He said that before and at the 
time of the making of the note Coxe and Chambers were desirous of borrowing 
from the plaintiffs and J. Martin £2,600, and the plaintiffs and J. Martin proposed 
to lend the same upon certain securities being given them for the repayment 
thereof, with interest, among those securities being the promissory note sued on. — 
The defendant said that he made the note upon the terms that the plaintiffs and 
Martin would lend Coxe and Chambers the sum of £2,600, and that at the time and 
upon the making and delivery to the plaintiffs and J. Martin of the note without 
the defendant’s knowledge or consent the plaintiffs lent to Coxe and Chambers a 
much less sum of money than £2,600, to wit, £1,671 8s., and no more, and forbore 
then to lend Coxe and Chambers any further part of £2,600. The defendant, 
accordingly, contended that there never was any consideration for the payment of 
the note, or any part of the amount thereof, except as to the £1,671 8s., with 
interest thereon, and the plaintiffs did not, at the time of the commencement of 
the action, hold the note for or upon any consideration except as to the £1,671 8s., 
and interest thereon. The defendant also pleaded other defences which it is not 
necessary to mention. 

On the trial of the action a verdict was taken for the plaintiffs for £3,000, subject 
to the opinion of the court on a Special Case. The Special Case stated that the 
plaintiffs were bankers in London, and the defendant was a general merchant 
residing in the same place. For a considerable period, previously to the year 
1825, Messrs. Coxe and Chambers, who carried on business in partnership, had a 
banking account with the predecessors of the plaintiffs in their banking firm, which 
account was continued with the plaintiffs, until the bankruptcy of Coxe and 
Chambers as hereinafter mentioned. Coxe also kept with the plaintiff’s a private 
and separate banking account for himself individually, which was closed on Feb. 24, 
1830. In 1825 John Martin and the plaintiffs, who then composed the banking 
firm, lent to Coxe on his private account the sum of £800 on the security of an 
assignment of a policy on his life, effected in the Equitable Assurance Co., for 
£1,500 in 1809. In the beginning of the year 1830, and before Feb. 24, the 
plaintiffs’ firm allowed Coxe to receive from the Equitable Assurance Office the 
sum of £714, being the consideration for the sale of certain additions or accumula- 
tions upon the before-mentioned policy of insurance which would have become 
payable at the death of Coxe, upon the understanding that he was thereout to pay 
to them the sum of £300 in part discharge of the debt of £800. This he did, and so 
reduced his debt to £500. Between April, 1825, and November, 1831, the plain- 
tiffs’ firm lent to Coxe a further sum of £100, making, with the former balance 
of £500, £600, due on his private account. The interest upon that loan was paid 
on or about Christmas in every year, up to Christmas, 1830. 

In 1831, Coxe and Chambers, having occasion for a loan on their partnership’ 
account, entered into a negotiation with the plaintiffs’ firm in order to obtain it. 
Before any definite agreement between the plaintiffs’ firm and Coxe and Chambers 
was come to, viz., on Nov. 11, 1881, the plaintiffs’ firm advanced to Coxe and 
Chambers £300. On Nov. 16 it was agreed between the plaintiffs and Coxe and 
Chambers, through the medium of Coxe, but without the knowledge or privity of 
the defendant, who had not been asked to become surety, that the plaintiffs’ firm 
should make a loan to Coxe and Chambers of the sum of £2,600, and that the 
plaintiffs’ firm should thereout deduct or be repaid the £600 due from Coxe on his 
private account and the interest thereon, amounting together to £627 10s. 8d., and 
also the £300 and interest advanced to Coxe and Chambers on Nov. 11. It was 
further agreed that the policy of insurance for £1,500, which had been given as a 
security for the £800, should be transferred or stand as a security for the £2,600, 
which was to be further secured by an assignment to the plaintiffs’ firm of certain 
leasehold premises, the property of Edward Chambers, the father of George 
Chambers, and of a certain policy effected in the Kiquitable Assurance Co. for £500, 


I 
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on the life of George Chambers, and also by a joint and several promissory note 
of some other persons who were to be afterwards named by Coxe and Chambers and 
to be approved of by the plaintiffs. Subsequently, but before Nov. 25 the 
defendant and Edward Chambers were proposed as sureties, and were approved of 
by the plaintiffs. 

An indenture by way of mortgage, bearing date Nov. 25, 1831, was made between 
Edward Chambers, of the first part; G. Chambers, of the second part; Coxe, of the 
third part; and the plaintiffs’ firm, of the fourth part; and was executed by E. 
Chambers, G. Chambers, and Coxe in conformity with the above agreement, the 
deed reciting, among other things, that the entire interest in the £1,500 policy was 
available for the purposes of that security, the £800 formerly borrowed on it by 
Coxe having been repaid to the plaintiffs, but not disclosing the arrangement made 
as to the application of the £2,600, or the deduction that was to be made from it in 
respect of previous debts. The deed was executed by the parties who signed it on 
the day it bore date, at the office of the solicitors for the plaintiffs’ firm, and was 
read over in the presence of the defendant, Coxe, and Chambers. 

At the same time the note upon which this action was brought was made and 
signed by the defendant and E. Chambers. The note was as follows: 


**2 600. London, Nov. 25, 1881. 

‘On Nov. 22, 1832, we jointly and severally promise to pay Messrs. Martins 
and Stone [the then members of the plaintiffs’ firm], or order, £2,600, with 
interest, and to pay the interest half yearly, for value received.’”’ 


On the back of the note the following memorandum was written at the time it was 
made and before it was executed, and read over to the defendant: 


‘The within sum of £2,600 is the same sum of money as is mentioned in an 
indenture dated Nov. 25, 1831, and made between EK. Chambers, of the first 
part; George Chambers, of the second part; L. S. Coxe, of the third part; and 
Messrs. Martin and Stone, of the fourth part.’’ 


The defendent was surety in the note for Coxe and Chambers, and became so at 
their request, made through G. Chambers, who communicated to him that the 
plaintiffs were to lend to the firm of Coxe and Chambers £2,600, but did not then, 
or at any other time until long after the securities were executed, communicate the 
arrangement and agreement between the plaintiffs and Coxe and Chambers, or that 
there was any arrangement or agreement among the parties, further than that the 
plaintiffs were simply to lend the sum of £2,600 to Coxe and Chambers. Before 
the defendant signed the promissory note, the recitals of the deed were read over to 
him, but the plaintiffs did not, nor did their solicitor, nor did Coxe or Chambers, | 
inform the defendant before he signed the note that any agreement existed respect- 
ing the application of the sum of £2,600 or of the deduction to be made thereout, or 
that Coxe and Chambers, or either of them, were indebted to the plaintiffs, or that 
there had been any bonus received on the policy of insurance. Nor did the 
defendant then or at any other time make any inquiries of the plaintiffs, or of their 
solicitor, or of Coxe and Chambers, as to the state of the accounts between the 
plaintiffs and Coxe and Chambers, or either of them, or as to the intended applica. 
tion of the loan, or as to any bonus having been received upon the policy of insur- 
ance. On Nov. 25 Coxe and Chambers had a small sum to their credit in their 
banking account with the plaintiffs, and they did not overdraw that sum until 
Nov. 29 when they drew various cheques amounting together to a sum considerably 
more than the balance of their banking account. On that date the plaintiffs’ firm 
credited Coxe and Chambers in their general banking account: 


‘Cr. Nov. 29, cash lent, £2,600—Dr. 1831. Nov. 29. By sundry loans and 
interest, £928 12s.; five days’ interest allowed on £2,600, £1 8s. 6d.” 


This sum of £928 12s. was the amount of the different loans above mentioned, and 
the interest due thereon; and the accounts were afterwards continued between 
the parties in the same pass-book and general account. 
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In January, 1832, John Martin died. Coxe and Chambers paid the plaintiffs’ 
firm the interest on the £2,600 annually from the time of the advance till Christmas, 
1834, the amount of such interest having been from time to time charged and 
allowed in the accounts between Coxe and Chambers and the plaintiffs, and stated 
in the pass-book. In July, 1835, Coxe and Chambers stopped payment, and soon 
afterwards became bankrupts. On or about July 28 the plaintiffs notified such 
stoppage to the defendant, and reminded him of his liability on his note. After the 
bankruptcy of Coxe and Chambers, their assignees sold, by public auction, the two 
before-mentioned policies, which produced the sum of £871, which the plaintiffs 
received. The plaintiffs subsequently sold the leasehold premises which had been 
mortgaged to them by private contract for the sum of £270, and they also received 
a dividend under the bankruptcy of Coxe and Chambers on the debt of £2,600, of 
£364 7s. They gave the defendant notice of such intended sales, and also of the 
sums which were realised. The sums still due to the plaintiffs on the note 
amounted to £1,300 10s. 7d. with interest, to recover which this action was brought. 

The question for the opinion of the court was whether the plaintiffs were entitled 
to recover any and what sum. 


Serjeant Wilde for the plaintiffs. 
Sir William Follett for the defendant. 


Cur. adv. vult. 


Nov. 26, 18388. TINDAL, C.J., delivered the following judgment of the court.— 
The main question in this case is whether the promissory note was obtained from 
the defendant under circumstances which are deemed in law to amount to covin 
(for there is no suggestion whatever of any intentional fraud or misrepresentation 
on the part of the plaintiffs personally), so as thereby to avoid the validity of the 
security in the hands of the plaintiffs. 

The promissory note having been given by the defendant as a security for the 
debt of Messrs. Coxe and Chambers, and the note still remaining in the hands of 
the plaintiffs, the original payees, the consideration upon which it was given to 
them and the several circumstances under which the defendant was induced to 
enter into it are the subject of inquiry and investigation in the present action. 
With respect to the nature of that inquiry, and its bearing and effect on the validity 
of the instrument, we cannot see any sound legal distinction arising from the form 
of the security itself, that is, whether such security is taken in the form of a 
promissory note or as an ordinary guarantee for the payment of the debt of a third 
person. For the liability of the maker of the note and of the guarantor depends 
precisely on the same event, namely, the default of the principal debtor to make 
good his payment, and the extent of the surety’s liability is precisely the same on 
either instrument. So there seems no reason, and no authority has been cited to 
the effect, that the validity of the two instruments should not stand upon precisely 


the same footing so far as depends on the circumstances under which the same. 


were given. 

The principle to be drawn from the cases to which reference has been made in 
the course of argument we take to be this. If, with the knowledge or assent of the 
creditor any material part of the transaction between the creditor and his debtor is 
misrepresented to the surety, the misrepresentation being such, that, but for the 
same having taken place, either the suretyship would not have been entered into at 
all, or, it being entered into, the extent of the surety’s liability might be thereby 
increased, the security so given is void at law, on the ground of fraud. The 
question, therefore, becomes this—whether, upon the facts stated in the Special 
Case, there appears to have been any such misrepresentation on the part of the 
plaintiffs ? 

It is perfectly true, as urged by counsel for the plaintiffs, that the agreement 
between the plaintiffs and Coxe and Chambers, under which the plaintiffs were to 
be allowed to deduct out of the advance of the £2,600 the old debt of £800, due 
from Coxe on his separate account, was entered into before any application had 
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been made to the defendant to become surety; and also that Coxe and Chambers 
never communicated to the defendant until long after the transaction that any such 
arrangement had been made, or, indeed, any other than that the plaintiffs were 
simply to knd them £2,600. If the matter had rested here, no objection, either 
on the ground of suppression or misrepresentation, could have been urged against 
the validity of the note. The plaintifis were not to be made responsible for the 
commurication, or want of communication, between their debtor and the surety, 
unless they are shown to be agreeing to it, and for anything which appears as to this 
part of the transaction, they were ignorant that a correct statement had not been 
made to the defendant. But it appears from the Special Case, which so states 
expressly, that, at the time of signing the note, the principal debtors, Coxe and 
Chambers and the defendant being at the office of the plaintiffs’ attorney, where the 
deed of Nov. 25 was read over in their presence: ‘‘before the defendant signed the 
promissory note, the recitals of the deed were read over to him,’’ and that upon the 
same occasion, before the note was signed by the defendant, the memorandum was 
endorsed upon the note, stating that the sum mentioned in it was the same sum 
as that mentioned in the deed. We think the construction, and the only con- 
struction, which can be put upon the recitals in the deed is that the former debt of 
£800 due to the plaintiffs from Coxe on his separate account, the repayment of 
which was secured by Coxe’s policy for £1,500, had been, at that time, paid by 
Coxe to the plaintiffs, and that the sum agreed to be advanced by the plaintiffs to 
Coxe and Chambers upon a new loan was the full and entire sum of £2,600. We 
cannot consider these recitals in any other light than as a direct representation 
made to the defendant before the note was signed, not indeed personally by the 
plaintiffs themselves, but by their agents employed in carrying the negotiation for 
the loan into effect, and, consequently, by whose acts the plaintiffs are bound. 
That representation was untrue in a material respect, namely, that the private 
debt of Coxe had not been paid at the time of the execution of the deed, and that 
the entire sum of £2,600 was, by the private stipulation between the parties, not to 
be advanced to, or placed to the credit of, Coxe and Chambers, but only the sum 
of £2,600 minus the amount of the debt due from Coxe to the plaintiffs. 

We think ourselves bound upon every legal principle of reasoning to assume 
that, as the defendant was present when the recitals of the deed were read over to 
him, he must have signed the note with a full knowledge and understanding of the 
facts therein stated, and in the faith and confidence that the statement was true. 
The recitals were read over to him for the purpose of making him acquainted with 
the state of the account between Coxe and Chambers and the plaintiffs and with 
the collateral securities given by Coxe and Chambers, which he, the surety, might, 
if it became necessary, call to his aid and indemnity, and his attention must have 
been called to the recitals in the deed by the circumstance of the memorandum 
endorsed on the note, which could be placed there for no other purpose than to 
connect the note with the transaction stated in the deed. 

As it appears to us that the representation as to the repayment of the debt due 
from Coxe and the amount of the new loan to Coxe and Chambers wag untrue, and 
that such misrepresentation related to a fact material to the surety’s interest, we 
think the promissory note is thereby void. Such being our opinion on this point, 
it becomes unnecessary to discuss the second objection which has been urged as to 
the misrepresentation in the recitals of the deed, of the then existing state and 
value of Coxe’s policy; on which point, however, if it had been necessary, we 
should have been ready to declare our opinion. We think, therefore, a nonsuit 
should be entered. 

Judgment of nonsuit. 
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R. v. WARD 


[Court or Kine’s Benon (Lord Denman, C.J., Patteson, Williams and Cole- 
ridge, JJ.), November 18, 1835, January 12, 1836] 


[Reported 4 Ad. & El. 884; 1 Har. & W. 703; 6 Nev. & M.K.B. 388; 
5 L.J.K.B. 221; 111 E.R. 832] 


Nuisance—Defence—Public benefit resulting from nuisance exceeding public 
inconvenience. 

Water—hiver—Navigable river—Obstruction—Defence—Public benefit resulting 
from obstruction exceeding public inconvenience. 

It is no defence to an allegation of the creation of a public nuisance to show 
that the public benefit resulting from the existence of the nuisance exceeds 
the public inconvenience arising from it. 

Accordingly, where, on the trial of an indictment for a nuisance in a navigable 
river by erecting a causeway or “‘hard’’ which ran into the river and obstructed 
navigation, the learned judge directed the jury that, if they found that the 
public benefit resulting from the causeway was equal to the inconvenience 
which arose from it, they should find in favour of the defendant; the jury 
found that the inconvenience caused was balanced by the public benefit; and 
the defendant obtained a rule to enter a verdict of Not Guilty on the ground 
that the jury’s finding amounted to an acquittal, 

Held: on a proper view of the law the jury had found a verdict for the 
prosecution, and the rule must be discharged. 


Notes. Considered: A.-G. v. Terry (1873), 9 Ch. App. 425, n.; Denaby and 
Cadeby Main Collieries v. Anson, [1911] 1 K.B. 171. Referred to: R. v. Betts 
(1850), 16 Q.B. 1022; A.-G. v. Lonsdale (1868), L.R. 7 Eq. 377; Jolliffe v. Wallasey 
Local Board (1873), L.R. 9 C.P. 62; Wednesbury Corpn. v. Lodge Holes Colliery 
Co., [1907] 1 K.B. 78; R. v. Bartholomew, [1908] 1 K.B. 554. 

As to defences to allegations of nuisance, see 28 Hauspury’s Laws (8rd Edn.) 
160-164, and as to obstructing rights of navigation in rivers, see ibid., vol. 39, 
p. 536 et seq. For cases see 86 Dicrst (Repl.) 820-825, 346; 44 Dicest 119 et seq. 


Cases referred to: 
(1) R. v. Russell (1827), 6 B. & C. 566; 9 Dow. & Ry.K.B. 566; 4 Dow. & Ry.M.C. 


403; 5 L.J.0.8.M.C. 80; 108 E.R. 560; 86 Digest (Repl.) 346, 865. 
(2) R. v. Lord Grosvenor (1819), 2 Stark. 511; 44 Digest 119, 961. 


Also referred to in argument: 

Wood v. Veal (1822), 5 B. & Ald. 454; 1 Dow. & Ry.M.C. 11; 1 Dow. & Ry.K.B. 
90: 106 E.R. 1257; 26 Digest (Repl.) 297, 191. 

R. v. Pease (1832), 4 B. & Ad. 80; 1 Nev. & M.K.B. 690; 1 Nev. & M.M.C. 535; 
2 L.J.M.C 26; 110 E.R. 366; 26 Digest (Repl.) 499, 1820. 

R. v. Warde and Lyme (1632), Cro. Car. 266; 26 Digest (Repl.) 369, 802. 

Paine v. Partrich (1691), Carth. 191; 3 Mod. Rep. 289; 1 Show. 248; Comb. 180; 
Holt, K.B. 6; 90 E.R. 715; sub nom. Payne v. Partridge, 1 Salk. 12; 1 Show. 
255; 26 Digest (Repl.) 520, 1967. 

Hind v. Manfield (1614), Noy, 103; 74 E.R. 1068; 44 Digest 26, 185. 

R. v. Morris (1830), 1 B. & Ad. 441; 9 L.J.0.5.K.B. 55; 109 E.R. 851; 26 Digest 


(Repl.) 475, 1624. 


Trial on indictment of the defendant, George Henry Ward, on a charge of 
obstructing a navigable river by constructing a ‘‘hard’’ which ran into the river 
Medina in the Isle of Wight. 

It was stated in the indictment that the Medina river was an ancient navigable 
river and common King’s highway for all the lege subjects, with vessels, boats, 


etc., to pass, re-pass, and navigate, and that the defendant, in a certain part 
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thereof called Cowes harbour, upon the soil and in the waterway of the river, did 
erect and continue a certain building of stones, etc., across the stream and water- 
way of the river, by reason whereof the liege subjects could not pass, re-pass, and 
navigate, as they were entitled to do. The indictment was tried before Lorp 
Denman, C.J., at the Winchester Summer Assizes, 1834. The principal points 
of the case, as stated by his Lordship in delivering judgment upon a motion made 
to set aside the verdict as mentioned later, were as follows. 

The subject of indictment was a causeway projecting into the water, and raised 
on a kind of platform, the whole erection being the defendant’s private property. 
The original causeway, which was erected in 1823, was of gravel, shingle, and 
stone, called a ‘‘hard,’’ and went sloping down to the water. The defendant’s 
father later removed this causeway, and made a new one along the water’s edge. 
In 1833, this new causeway was considerably lengthened inwards up the harbour. 
It was also then first raised on piles, and much heightened, and, instead of sloping 
down, it was, at all material times, at the extremity five feet four inches higher 
than the shore. The indictment was preferred by the corporation of Newport, on 
the complaint of the harbour master and water bailiff, who were sworn to prevent 
nuisances in the harbour. The case which the prosecutors sought to establish may 
be taken from the following passage from Lorp Drenman’s note of the harbour 
master’s evidence : 


“The causeway is decidedly an inconvenience to the navigation. Small 
vessels of twenty-six or twenty-eight tons are much obstructed in their tacking 
when making their way up to Newport with the tide. They were in the habit 
of using a setting-pole, which this prevents, and sends them out into the 
[deepest] of the water.”’ 


He described also some inconvenience to which square-rigged vessels, lightermen, 
and row-boats were exposed in consequence of the present state of the causeway, 
both as to navigation and landing. Many witnesses were called in support of these 
allegations. On the defendant’s part, some witnesses denied the existence of these 
inconveniences altogether; others represented them as very trifling. But he 
mainly placed his defence on the advantages obtained by the public from the 
general result of the alteration, which were thus described by the captain of a 
steam-boat : 


‘I consider the alteration a great benefit to the public; first, in launching 
and landing boats more readily; secondly, steam-boats’’ (and of course other 
vessels) ‘‘can approach where they could not; thirdly, vessels obtain shelter 
from the quay.’’ 


These results were hardly disputed on the part of the prosecution. The learned 
counsel cited R. v. Russell (1), and Hate, De Portimus Marts, p. 68 teh. 7, 
Harcrave’s Law Tracts). 

In summing-up the evidence after the trial, Lorp Denman asked the jury to 
state their opinion whether the causeway in its altered state was a nuisance to the 
navigation of the river, and whether the public benefit was greater than the in-. 
convenience. ‘he jury, after deliberation, stated that an impediment had been 
created, but his Lordship declined to receive that expression as not necessarily 
equivalent to the word nuisance, which might be too trifling in degree to be 
properly so called. They said at length that they considered it to be a nuisance, 
but they added that the inconvenience was counterbalanced by the public benefit 
arising from the alteration made by the defendant. 

In addition to the facts recapitulated as above by the Lorp Cuter J USTICE, it 
was stated at the trial that the way from the causeway into the town of Cowes 
was either through the Fountain Inn, which was Mr. Ward's property, or under 
an archway, formed by part of the Fountain premises. The latter passage, and 
the causeway, were open at all times for landing and embarking. It was stated as 
probable that the number of persons using the causeway for those purposes, in a 
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year, amounted to 50,000. Steam-boat proprietors paid 2d. for each passenger 
landing and embarking, which amounted to £200 a year. Other persons landed 
and embarked without paying. Cattle and goods landed, or going out, were paid 
for, but not in all instances. There were other places in Cowes where persons 
were at liberty to land and embark at all times, but no other where it was always 
convenient to do so. Some evidence was given (but contradicted by the defen- 
dant’s witnesses) to show that the causeway had occasioned accumulations of sand 
and mud in parts of the harbour. In answer to the evidence adduced to show that 
the causeway narrowed the space for tacking and thereby interfered with the 
navigation, it was stated that there was a line of moorings further out in the 
stream than the end of Mr. Ward’s causeway on the same side and a similar 
line on the opposite side; that pilot and other vessels constantly lay at these moor- 
ings; that the space between them and the shore was usually occupied by small 
boats; and that the regular course for vessels going up the Medina was between the 
two lines of moorings. But it was also stated that vessels tacking often kept their 
course as far as the depth of water would allow; that at the place in question the 
harbour was very narrow and the tide strong, and that it was often important for 
vessels working in or out to have an opportunity of making as long tacks as pos- 
sible. Counsel, in addressing the jury for the defendant, insisted, not only upon 
the usefulness of the work in question to the harbour, but also upon the benefit 
conferred by it on the Isle of Wight generally, in favouring the resort of visitors. 

On the finding of the jury already mentioned, Str Witt1am Fouuert obtained a 
rule to show cause why a verdict of Not Guilty should not be entered, on the 
cround that the finding amounted to an acquittal. On Nov. 18, 1835, 


Erle and Sewell showed cause against the rule. 
Sir Wiliam Follett and Bere supported the rule. 





LORD DENMAN, C.J.—My understanding at the trial certainly was that the 


E 


question was much the same as that in R. v. Russell (1), a case the authority of — 


which has been much doubted and is perhaps likely to be more so as it is further 
examined. Lorp TENTERDEN there did not accede to the doctrine of compensation 
laid down by Baytey, J., in his direction to the jury, nor does Hotroypn, J., appear 
to have adopted it. I must say that, if the violation of rights which belong to 
any part of the public is to be vindicated by the benefit which may arise to another 
part of the public elsewhere, we are introducing inquiries of a most vague and 
unsatisfactory nature and entering into speculations upon which no jury can be 
properly expected to decide. However, the defendant’s counsel have, in this argu- 
ment, proceeded upon a narrower ground than that taken in R. v. Russell (1). 


Cur. adv. vult. 


Jan. 12, 1886. LORD DENMAN, C.J., delivered the judgment of the court, in 
which, after stating the nature of the indictment, the principal facts of the case, 
the questions left to the jury, and the verdict (see p. 665 ante), he said: Counsel 
for the defendant obtained a rule of this court for entering a verdict of Not Guilty 
on the ground that the finding amounts to an acquittal. This conclusion would 
probably be found irresistible if R. v. Russell (1) was well decided by the majority 
of this court, or, rather, if the direction of the learned judge who tried that in- 
dictment correctly laid down the law. That learned judge concluded his address 
to the jury in these terms: 


‘Tf you think this is placed not in a reasonable part of the river, that it does 
an unnecessary damage to the navigation, or that this is not of any public 
benefit, or that the public benefit resulting from it is not equal to the public 
inconvenience which arises from it, then you will find your verdict for the 
Crown. If on these points you are of a different opinion, then for the defen- 
dant.”’ 
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In substance, therefore, it would seem that the jury were directed to find the 
defendant Not Guilty if his act, indicted as a nuisance, were productive of more 
public benefit than public inconvenience. 

The greatest weight is due to the authority of Baytey, J., who thus charged the 
jury and afterwards upheld his opinion in this court, and no person can hesitate 
to ascribe every quality of an excellent judge to Hotroyp, J., who agreed with him 
in thinking that the rule for a new trial for misdirection ought to be discharged. 
But, when we examine the grounds of this opinion, as delivered by the latter, they 
will not be found to support in any degree the proposition just noticed in the 
summing-up; on the contrary, the learned judge plainly considers the topic to have 
been introduced as an answer to some observations invidiously made to the defen- 
dant’s prejudice by the counsel who conducted the prosecution, and thinks that 
it must be qualified throughout the summing-up, and even to its close, by its con- 
nection with that argument. Bayury, J., himself, who delivered his judgment 
after Hotroyp, J., takes a much wider range, maintaining the right to estimate 
the balance of public benefit and public inconvenience, and to take into the account 
of the former the advantages that may be derived from the change by any part 
of the public. He takes for an example the purchasers of coals sent from the 
indicted staith to a distant market. Lorp TrnrerDEN thought it wrong to submit 
such extensive views to the jury, and that the question ought simply to have been, 
‘‘whether the navigation and passage of vessels over this public navigable river 
was injured by those erections.”’ 

Lorp TeNTERDEN’s dissent must be allowed to detract greatly from the authority 
to be ascribed to the direction given at nisi prius, which his Lordship was evidently 
anxious to sustain if possible, and, when it appears to Hotroyp, J., founds his 
support of the direction on a distinction which excludes the general principle nov 
contended for and avowed by Baytey, J., R. v. Russell (1) will appear to rest on 
the single authority of that learned judge, acting at nisi prius, and satisfied on 
reflection with the course which he had then taken. It is observable also that of 
the distinguished counsel who opposed the rule for a new trial in R. v. Russell (1) 
and who have addressed us on the present occasion, none has maintained that 
the direction there given was altogether conformable to law. 

If, indeed, it were, we may well feel some surprise that the doctrine appears 
there for the first time. Certainly no trace of it has been discovered in any law 
book of an early date, but the cases quoted from Cro. Car. and SatkeLp display a 
strong repugnance to it. The first glimpse of it is detected in some expressions 
employed by Lorp Tenterpen, in R. v. Lord Grosvenor (2). His Lordship there 


lays it down, that 


‘the public have a right to all the convenience which the former state of the 
river afforded, unless by the change some greater degree of convenience is 
rendered.”’ 


Vessels are entitled, he says, to the advantage of shelter, 


“unless the want of it be compensated by some superior advantage resulting 
from the alteration.’’ 


Hence it is inferred that, if the public had derived any new convenience from the 
change which a jury should think greater than that which the nuisance took from 
them, or if some advantage superior to that of shelter had resulted from the de- 
struction of that shelter, his Lordship would have directed an acquittal. But this 
by no means follows, for all who have studied the course adopted by that learned 
and cautious judge are well aware that his habit never was to lay down a larger 
proposition of law than the case in hand required. It is evident Ctat;, Thi, we: 
Lord Grosvenor (2), which was a case of an embankment raised by an individual 
for his own profit, the only question which he thought necessary to be submitted 
to the jury—viz., whether the public had benefited by the alteration made—was 
plainly confined to such benefits as the public might have derived from it in the 
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exercise of that very right the invasion of which was treated as a nuisance. If he 
had contemplated the doctrine of R. v. Russell (1), he would have told the jury 
to consider whether that part of the public which consisted of the frequenters of 
the wharf had not gained more than the navigating part of the public had lost by 
means of the erection made. But even if the language employed had compre- 
hended in its terms all possible modes of compensation, Lorp TenrerDEN’s judg- 
ment in R. v. Russell (1) plainly shows what his deliberate view of the law was, 
and that the advantage gained ought to be closely connected with the inconvenience 
resulting, or rather with that which would have been an inconvenience if it were 
not absorbed in the superior advantage. This is most apparent, from what is 
ascribed to him in 6 B. & C. at p. 602. In this view of the law LitrLepate, J., 
authorises me to say that he fully agrees, though his connection, when at the Bar, 
with R. v. Russell (1), induced him to take no part in that decision. 

In the infinite variety of active operation always going forward in this indus- 
trious community no greater evil can be conceived than the encouragement of 
capitalists and adventurers to interfere with known public rights from motives of 
personal interest, on the speculation that the changes made may be rendered law- 
ful by ultimately being thought to supply the public with something better than 
what they actually enjoy. There is no practical inconvenience in abiding by the 
opposite principle, for daily experience proves that great and acknowledged public 
improvement soon leads to a corresponding change in the law, accompanied, how- 
ever, with the just condition of being compelled to compensate any portion of the 
public which may suffer for their advantage. 

In the recent argument, the doctrine of compensation for nuisance was sup- 
ported by one analogy only. Junior counsel for the defendant, comparing the 
right of navigation over a waterway to that of walking along the street, observed 
that the latter was sometimes interrupted by the exercise of other rights, as when 
a hoard is erected for repairing a house. But it rather appears that the hoard is 
placed for the safety of those possessing the right of way: it protects them from 
inevitable danger if it leaves them a free passage and sends them another way 
if the whole street is necessarily obstructed. LEvery way to which houses adjoin 
must be considered as set out subject to these occasional interruptions, which 
resemble the temporary acts of loading coals in keels, alluded to in R. v. Russell (1). 
A permanent hoard would be abatable as a nuisance, and it much resembles the 
staith in R. v. Russell (1), the wharf in R. v. Lord Grosvenor (2), and the quay 
for which this indictment was preferred. 

But the learned counsel contended that they did not want the authority of R. 
v. Russell (1), and could establish their right to a verdict of Not Guilty on the 
finding of the jury from a consideration of the nature of the place where the 
nuisance is charged. They say that the river Medina, as described in the indict- 
ment, is not merely a navigable river but a port, Cowes Harbour, and they rely 
on the various rights that may exist together in such a place, and their unavoid- 
able inconsistency at particular times. The same remark may, however, be true, 
with respect to a highway, where right of common of pasture and right of common 
of turbary may exist at the same time. It is still more strikingly true in respect 
of navigable rivers, from which it seems impossible to distinguish the case of 
ports, in principle, though the degree may perhaps be different. Where such rights 
happen to clash in questions brought before the courts the valuable maxim sic utere 
tuo ut alienum, non ledas will generally serve as a clue to the labyrinth. But 
the possible jarring of pre-existing rights can furnish no warrant for an innovation 
which seeks to create a new right, to the prejudice of an old one. There is no 
legal principle to justify this proceeding, unless R. v. Russell (1) is well decided. 

Recourse is then had to the great and venerable name of Hatz, from whose ex- 
cellent treatise Dz Portirsus Marts, p. 85, some such words as the following may 
be extracted. It is not every building below the high water mark, that is, ipso 
facto, in law a nuisance, for that would destroy all the quays that are in all the 
ports of Iingland. For they are built below the high water mark, for otherwise 
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vessels could not come at them to unload, and some are built below the low water. 
And it would be impossible for the King to license the building of a new wharf 
or quay, whereof there are a thousand instances, if, ipso facto, it were a common 
nuisance. Nay, in many cases it is an advantage to a port to keep in the sea 
water from diffusing at large, and the waters may flow in shallows where it is 
impossible for vessels to ride. But Hats, in this passage, is only disputing the 
doctrine ‘‘that every building below the low water mark is, ipso facto, in law, a nuis- 
ance,’’ which his observation on existing quays and on such as may have been created 
under the King’s licence, effectually disproves, and the argument is strengthened 
by the fact that, in some cases, such buildings are essential to the harbour being 
navigated at all. Here is no question of balancing nuisances, nor was the position 
intended to affect the general rule laid down by the same great authority at p. 9 
of the same treatise, that 


‘‘all nuisances and impediments of passages of boats and vessels, though in 
the private soil of any person, may be punished by indictments.”’ 


There is no incongruity in his afterwards asserting that the question of nuisance 
or no nuisance is for the jury. So Lorp TrentTerDeEN considered it in R. v. Russell 
(1), and gave the form in which he thought it ought to be submitted to them. 
That is precisely the course taken on the trial of this indictment. 

The jury, having answered my inquiry in the affirmative, have plainly found a 
verdict for the Crown, unless their added statement entitled the defendant to 
an acquittal. For the reasons given, we think it did not, and that the present 


rule must, therefore, be discharged. 
Rule discharged. 


PORTMAN v. MILL 


[Lorp CHANCELLOR’s Court (Lord Cottenham, L.C.), January 26, 1839] 
[Reported 8 L.J.Ch. 161; 3 Jur. 356] 


Sale of Land—Purchase-money—Interest—Right of vendor—Right of purchaser 
to rents of property. 

In the absence of an agreement by the parties to the contrary the general 
rule is that on a sale of land where the purchaser has been let into possession 
the vendor is entitled to interest on the purchase-money and the purchaser is 
entitled to the rents of the property from the time when the purchase ought 
to be completed. 


Receiver—A ppointment by court—Hffect—Rights of parties—Property held with- 
out prejudice to title. 

The appointment by the court of a receiver never affects the rights of the 
parties. The receiver is an officer of the court, and he holds property for 
whomsoever may ultimately appear to be entitled to it, without that title 
being in any way prejudiced in theory or principle by his appointment. 


Notes. As to interest on purchase-money, see 84 Hatszury’s Laws (8rd Edn.) 
300-802; and for cases see 40 Dicrst (Repl.) 125 et seq. As to receivers, see 32 
Hatseury’s Laws (8rd Edn.) 384 et seq.; and for cases see 39 Diaest (Repl.) 48 
et seq. 


Case referred to: | 
(1) Monk v. Huskisson (1827), 4 Russ. 121, n.; 40 Digest (Repl.) 131, 1005. 
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Also referred to in argument: 

Swyft v. Eyres (1639), Cro. Car. 546; 79 E.R. 1070; sub nom. Swift v. Heirs, 
March, 31; sub nom. Litchfield (Vicars Choral) v. Ayres, W.Jo. 485; 17 
Digest (Repl.) 288, 946. . 

Goodtitle d. Paul v. Paul (1760), 2 Burr. 1089; 97 E.R. 724; 2 Digest (Repl.) 


122, 907. 

Wright d. Burrill v. Kemp (1789), 8 Term Rep. 470; 100 E.R. 682; 44 Digest 
1154, 9981. 

Paton v. Rogers (1822), 6 Madd. 256; 56 E.R. 1088; 40 Digest (Repl.) 215, 
1755. 


Long v. Collier (1828), 4 Russ. 267; 88 E.R. 806; 40 Digest (Repl.) 103, 781. 

Hsdaile v. Stephenson (1822), 1 Sim. & St. 122; 57 E.R. 49; 40 Digest (Repl.) 
125, 966. 

Scott v. Hanson (1829), 1 Russ. & M. 128; 89 E.R. 49, L.C.; 40 Digest (Repl.) 
DA son 

Jones v. Mudd (1827), 4 Russ. 118: 6 L.J.0:S.Ch. 26; 88 E.R. 749, 1.C.3 40 
Digest (Repl.) 216, 1758. | 


Bill for a decree for the specific performance of a contract for the sale of land. 

By a contract dated Dec. 1, 1824, the plaintiff, Edward Berkeley Lord Portman, 
entered into a contract to sell to the defendant, Mill, an estate called Wellow 
Court Farm for the price of £10,000. The purchase was to be completed on 
Mar. 25, 1825, and it was agreed that, if the conveyances and assurances could 
not be perfected for execution on that date, the defendant should pay interest on 
the purchase-money at the rate of 4 per cent. per annum from the time from 
which he should be entitled to the rents and profits of the premises until the execu- 
tion of the assurances and the payment of the purchase-money. On Mar. 26 Mill 
took possession without prejudice to his right to compel Lord Portman to complete 
the title. Soon after he raised an objection regarding the title of the property. 


When in possession Mill exercised acts of ownership, such as cutting hedges, re- 


pairing and whitewashing, planting the corners of fields, etc. In April, 1825, bills 
were posted by his direction, warning people that if they were found cutting wood 
or gathering nuts they would be prosecuted. In July he abandoned possession to 
the tenant, who remained in possession till 1833 when Lord Portman applied to 
the court to have a receiver appointed, without prejudice to the question at issue 
between the parties. A receiver was appointed. On a reference the Master re- 
ported that a good title could be made. On appeal to Lorp Correnuam, L.C., the 
report was confirmed, and the question now was whether Mill ought to pay interest 
on the purchase-money, and from what time. 


Sir Robert Monsey Rolfe, Wigram and Russell for the plaintiff. 
Wakefield and G. Richards for the defendant. 


LORD COTTENHAM, L.C.—No doubt the general rule is that the vendor is 
entitled to interest and the purchaser entitled to the rents from the time the con- 
tract ought to be completed. Certain exceptions have been made to that rule, but 
they are all made to apply to cases where the purchaser is not in possession, and 
all the cases concur in this, that the parties may do as they please between them- 
selves. If the parties choose to stipulate that interest shall be paid from a certain 
time and the rents and profits shall belong to the other party from that time, that 
contract is to be carried into effect notwithstanding the delay that may arise in 
the completion of the contract. 

Monk v. Huskisson (1), difficult as it is to explain it on the only point on 
which it professed to proceed, assumes that to be the rule. The Master of the 
Rolls said he adhered to the rule that the vendor was not entitled to interest be- 
fore the time when a good title was shown, and he stated that the effect of the 
stipulation which had been relied on was not to give interest when interest would 
otherwise not have been payable, but to fix the rate of interest to which the vendor 
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might be entitled, at £5 per cent. instead of £4 per cent. Whether that is right 
or wrong is not of any importance as to the general rule. Certainly, if there had 
been any doubt about the contract in this case, it might have been of some impor- 
tance as to the construction put on words in many respects similar to the words 
used in this case. It is quite clear that the Master of the Rolls did not mean at 
all to infringe on the rule that the court would not interfere with the contract 
between the parties if the parties had contracted for the payment of interest at a 
certain time. 

In the present case it does not appear to me that the fact of possession is of 
any material consequence because the parties have themselves contracted, and it 
does not seem to me there can be any doubt whatever of the intention of the 
parties. The contract was to be performed at a certain time (Mar. 25), and that, 
being the time the parties stipulated for the completion of the contract, was to be 
the time when the possession was to be delivered to the defendant and at which 
the purchase-money was to be paid to the plaintiff. Consistently with that arrange- 
ment it was provided that the defendant, on payment of the purchase-money, 
should be entitled to the rents or profits or to the actual possession of the premises 
from Mar. 25, up to which time all rates, taxes, assessments, and other outgoings, 
should be discharged by the plaintiff. Further, that if the conveyances and 
assurances aforesaid could not be perfected for execution on Mar. 25, the defen- 
dant should pay interest for the purchase-money at the rate of £4 per cent. per 
annum, from the time from which he should be entitled to the rents and profits 
of the premises until the execution of the assurances and the payment of the pur- 
chase-money, ete. 

It is impossible for anything to be more specific. There is a particular day 
fixed for the completion of the purchase: they contemplate the possibility of its 
not being completed by that day, and, if that be so, the purchaser contracts to pay 
interest on the purchase-money, at the rate of £4 per cent., from the time at 
which, by the contract, it was intended the contract should be completed. It is 
not completed and now the question is whether anything has happened in the case 
to relieve the party from the contract entered into. [His Lorpsuip examined the 
evidence and found that there were no circumstances which would entitle the 
defendant to be relieved from his contract.}| By letters in March, 1825, the defen- 
dant applied for possession at a certain time, on certain terms, and by those 
terms he was necessarily bound; and so it went on, and nothing more was done 
with regard to possession till after the court declared in 1832 there was a good 
title. Still there was delay, and so the vendor, finding the property in a state 
which was destructive to the interest of whoever might ultimately turn out to be 
the owner, applied for a receiver. 

The rule of the court is that it never alters possession. ‘The court never affects 
any right by the appointment of a receiver. Practically, it may affect the interest 
of the parties—it never affects their right by the appointment of a receiver. The 
receiver is the officer of the court who holds the property for whomsoever may 
ultimately appear to be entitled, without that title being in any way prejudiced 
in theory or principle by the appointment of a receiver. Whether the defendant 
disputed the order or not, he never took any steps to remove it; and it is impos- 
sible, on the face of the order, to ascertain how far he assented to it. Tt is not 
drawn up by consent, whether there was any opposition made or no opposition 
made. Jt was the order of the court that the officer of the court should receive 
the rents and do such acts as receivers are generally authorised to do. No appli- 
cation is made on the part of the defendant to interfere with the exercise of the 
rule, and the property is held by the court for the benefit of the party who ulti- 
mately shall appear entitled to it. There is nothing in the case to justify the pur- 
chaser from escaping from the contract he has entered into and he must, there- 
fore, according to the general rule of the court, pay interest according to the terms 


- stipulated by the contract, viz., from Mar. 25, 1825. 


Judgment for the plaintiff, 
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HODGSON v. HODGSON AND OTHERS 


[Rotts Courr (Lord Langdale, M.R.), April, May 27, November 25, 1837] 
[Reported 2 Keen, 704; 7 L.J.Ch. 5; 48 E.R. 800 | 


Guarantee—Co-sureties—Release of co-surety—Hffect—Indemnity to one surety 
given by third party—Release by indemnified surety of co-surety—Release of 
third party. 

B. and C. were jointly bound as sureties for A. D., the wife of A., charged 
her separate estate to indemnify B. from all losses. The whole loss was borne 
by B. alone, who afterwards, without the concurrence of D., released C. his 
co-surety. 

Held: D.’s separate estate was thereby released from the moiety of the 
losses. 

Trustee—Liability—Personal liability—Charge by beneficiary of beneficial inter- 
est—Notice to trustee—Duty of trustee. 

A trustee for a married woman, having received notice of a charge executed 
by her, was held personally liable for payments afterwards made to her, not- 
withstanding that the validity of the charge was disputed by her and no appli- 
cation had been made for an injunction. 


Notes. Referred to: Bolton v. Salmon, [1891] 2 Ch. 48. 
As to surety’s rights against the principal debtor, see 18 Hautsspury’s Laws (8rd 
Iidn.) 474 et seq.; and for cases see 26 Dianst (Repl.) 124 et seq. 


Bill filed by the plaintiff Samuel Hodgson, for the purpose of obtaining out of 
the separate estate of Susannah, the wife of William Hodgson, the benefit of a 
certain security which she had executed under the following circumstances. 

In 1824, the defendant William Hodgson was appointed committee of the estate 


. 


of Ann Barrow, a lunatic; and on June 8, 1824, he, together with Henry Hodgson | 


and the plaintiff Samuel Hodgson as his sureties, entered into a recognisance in 
the sum of £900, defeasible on William Hodgson duly accounting for the lunatic’s 
estate, which should come to his hands. He did not duly account, and in April, 
1827, being in embarrassed circumstances, a commission of bankrupt issued against 
him, and very soon afterwards, orders were made in the matter of the lunacy, 
requiring him to pay considerable sums of money into court; he was desirous oi 
superseding the commission of bankrupt, and to relieve himself from the pressure 
of the orders. No order had then been made against the sureties, but, from some 
transactions subsisting between William and Henry Hodgson, it seemed that 
William thought that he had a right to call upon Henry to pay. No such trans- 
actions were subsisting between William and the plaintiff Samuel, and it was 
thought desirable to induce Samuel to pay voluntarily his share at least of the 
debt in the lunacy. 

The defendant Susannah, the wife of William, was entitled for her life, for her 
separate use, to the residuary estate of Rice Pritchett, of whose will the defendant 
Daniel Ledsam and Mr. Crumpton were executors. On June 20, 1827, Susannah 
Hodgson executed a deed poll whereby it was recited, among other things, that 
two orders had been made for payment by William Hodgson of the sums of £160 
16s. and £537 9s. 1d. respectively, which sums William Hodgson, by reason of his 
bankruptey, was unable to pay; and that the plaintiff, Samuel Hodgson, was 
desirous to pay his moiety of those sums and of what further balance should be 
found due to the estate of the lunatic, Henry Hodgson being to discharge the 
other moiety thereof; and that Susannah had agreed to charge her life interest 
in Pritchett’s estate, by way of security to Samuel Hodgson and to give the 
executors authority to pay him, out of the rents of the said estate, all such sum 
and sums of money as he might be liable to pay and should pay as well for his 
moiety or share of the said several sums of £160 16s. and £537 9s. 1d., so due and 
owing by the said William Hodgson, as such committee of the estate of the said 


Rolls Ct.] HODGSON v. HODGSON ) 673 


lunatic, as of all such further sum and sums of money as should be found due 
and owing to the estate of the said lunatic on passing the further accounts of the 
said William Hodgson, together with interest on all such payments by him, the 
said Samuel Hodgson; and all such costs, charges, and expenses as he might 
sustain, pay, incur, or be put unto, in consequence of his being liable as a surety 
for the said William Hodgson. Susannah also agreed that an insurance on her life 
for £400 should be effected, and that the annual premiums for keeping the same 
on foot should be paid out of her life estate; and she agreed, by means of her life 
interest, and the rents and annual produce of the residue of the estate, and of the 
insurance, to indemnify and free from liability Samuel Hodgson of and from any 
further or other payment which he might be compelled to pay in any respect what- 
ever in regard to the other moiety of the sums due or to be found due to the 
lunatic’s estate. The deed poll then witnessed that Susannah charged all her 
life interest to pay and make good all and every such sum and sums of money, 
costs, charges, and expenses whatsoever as he, the said Samuel Hodgson, should 
be obliged to pay, expend, incur, or be made liable to, as such surety as aforesaid, 
with interest as aforesaid, on all such payments; and to free from liability and 
fully indemnify him, the said Samuel Hodgson, his executors and administrators, 
as well from his own part, or share, or contribution, of or towards the said several 
payments and liabilities, but also for or in respect of the other moiety in case 
he should be compelled to pay the same, or any part thereof; and she directed 
the executors to pay out of the rents, yearly, until the money intended to be 
secured should be repaid, the sum of £50 a year and such further sum as should 
be required for effecting or keeping up the policy of insurance; and there was a 
proviso that Samuel should prove the amount of what he should have to pay, as 
surety, as a debt against the estate of William and apply the dividend in reduc- 
tion of the security: and that when all was paid the policy should be assigned to 
a trustee for Susannah. 

The plaintiff, in pursuance of the arrangement, with a view to which this deed 
had been executed and in discharge of this recognisance, paid several sums of 
money in respect of his being surety for William Hodgson. Henry Hodgson did 
not appear to have paid anything, so that Samuel’s payments were not confined 
to his own contributory share, but were made in respect of the whole debt due 
from William; and as William paid nothing and the commission of bankrupt 
against him was, according to the intention before the execution of the deed, 
superseded, Samuel received nothing in respect of his payments. Some negotia- 
tions for a varied security afterwards took place, but did not come to any satis- 
factory conclusion. Samuel Hodgson, having made his payments, was entitled 
to the benefit of his security from Susannah, and was also entitled to contribution 
from Henry; and, in this state of things, being co-surety with Henry, and having 
a right of contribution against Henry, and a right of indemnity against Susannah, 
he executed an indenture, dated Aug. 14, 1829, by which, in consideration of the 
full payment of a debt of £53 8s. 2d., due to himself from Henry, and of £8, for 
costs thereon, and for divers other good considerations (not specified) him there. 
unto moving, he covenanted and agreed that he would not prosecute Henry, either 
for the debt of £53 8s. 2d., or for or on account of the £160 16s., and the other 
sums ordered, or to be ordered, to be paid in the lunacy, or for any share or con- 
tribution of the same; and that if any suit or proceeding, were commenced against 
Henry by Samuel, or any other person, on account of any such payment or con- 
tribution, then every debt owing to Samuel, touching any of the matters therein 
mentioned or referred to, should be thereby acquitted and discharged; and the 
indenture was to operate as a release thereof: and the plaintiff Samuel, thereby 
indemnified Henry, against the payment of any sums which might be ordered to 
be paid in the lunacy, on account of the balances of William. In July, 1827, the 
plaintiff gave Mr. Ledsam, the trustee, notice of his deed, and required him not to 
pay over the whole £50 to Mrs. Hodgson, but to retain the £50 a year and the 
amount of premiums. This, it appeared, he had neglected to do. — 
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This bill was filed by Samuel Hodgson to obtain payment out of the separate 
estate of Susannah Hodgson, of the moneys which he had paid in respect of the 
defalcation of her husband in the lunacy, and the sums paid tor the policy of 
assurance, and certain costs, etc. 


Pemberton and James Russell for the plaintiff. 
Kindersley and Simpson for Mrs. Hodgson. 
G. Richards for the trustee, Mr. Ledsam. 


LORD LANGDALE, M.R., stated the facts of the case, and proceeded: It is 
alleged, on the behalf of the defendants, that the deed was not valid, because it 
was executed without consideration and obtained by surprise; Samuel, it is said, 
was already bound to pay the debt of William, and consequently, William was 
placed in no better situation by this deed, but on consideration of the evidence, 
and having regard to the situation of the parties—the importance of William being 
immediately free from the pressure of the orders—and the circumstances deposed 
to by Mr. Gem, I am of opinion that the deed is valid. 

As to the effect of the deed, it appears to me to have been intended that Samuel 
and Henry should pay the debt in equal moieties, but it was at the same time con- 
templated that Samuel might be compelled to pay the moiety which Henry was 
intended to pay; and the security was intended to cover not only the share which 
Samuel intended to pay for himself, but also the share which he might be com- 
pelled to pay for Henry; but I think that the security was to be made effec- 
tual by applying, out of the income of Susannah, £50 a year, towards the 
debts and the sums requisite to keep up an insurance on her life, of £400, and 
such further sums as Samuel should pay; and that it was not intended that the 
security should be made effectual by the application of the whole of Susannah’s 
income. 

[Hrs Lorpsnip here stated the subsequent transactions between the plaintiff 
Samuel, and Henry Hodgson, and the release.] The circumstances under which 
this deed was executed do not very clearly appear; but it is obvious that between 
Henry and the defendant William, there were transactions in respect of which it 
was considered that William, though the principal debtor in the lunacy, had a right 
to call on Henry, who, in that respect, was only his surety, to pay a portion of 
that debt; and this appears to have been known to Samuel. Supposing Samuel 
to have had, what I think he had, under the deed of 1827 a claim for all he should 
be compelled to pay in the lunacy for William, it is clear that he had a right to 
contribution from Henry; and clear also that Susannah, being under the obliga- 
tion to make good his payments, had a right to the benefit of his remedy against 
Henry. By his release of Henry he deprived her of that benefit. The question is 
not how far the claim of Samuel against William, the principal debtor, would have 
been effected by the release of Henry, the co-surety. Susannah was herself only 
a surety, and as surety she plainly relied on the contribution of Henry. As to her, 
IT think that Samuel must be considered as a principal debtor, and that Henry was 
jointly and severally liable with him. They were bound by their respective liabili- 
ties before she was in any way affected by them, and it appears to me that Samuel 
eould not, without her consent, release Henry and at the same time continue his 
claim against her for that which he had, previously, a right to recover from him. 
I do not particularly advert to the alleged insolvency of Henry, because the evi- 
dence of it, that of Henry himself, is, under the circumstances, scarcely to be 
relied on, because, in the very act of giving the release, Samuel obtained full 
payment of his debt; and also because, in a case such as this, I think that Susannah 
ought to have had an opportunity of judging for herself whether she would, or not 
(having regard to the circumstances of Henry) prosecute her claim to contribu- 
tion. 1 think that Samuel was not entitled to relieve Henry, with a view to make 
Susannah pay. 

I think, therefore, that the plaintiff. by executing the deed of August. 1829, 
exonerated the defendant Susannah from so much of the claim he had against her 
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as arose from payments in respect of which he had a right to contribution from 
Henry, and that the deed of June, 1827, is to stand as a security for the payment 
of one moiety only of the payments which Samuel has paid for the balances due 
from William, and for the payment of the costs properly incurred by him in the 
matter of the lunacy. The Master is to take an account of such payment and 
costs, and also an account of what is due for the £50 a year, the amount of what 
shall be so due is to be paid by the defendants, in reduction of the plaintiff's 
demand, and the sum of £50 a year is to be annually paid by the defendant 
Ledsam, in further reduction thereof. The plaintiff is entitled to have a policy 
of insurance on the life of Mrs. Hodgson kept on foot at the expense of her estate 
for so much as shall remain due, after applying what is due for the £50 a year. 

I declare that the plaintiff Samuel Hodgson, by his execution of the deed dated 
Aug. 14, 1829, exonerated the separate estate of the defendant Susannah, the wife 
of the defendant William Hodgson, comprised in the deed of June 20, 1827, from 
so much of the claim which he had against such separate estate under the last 
mentioned deed as arose from payments in respect of which the said plaintiff had 
a right to contribution from Henry Hodgson by reason of the joint and several 
hability of the said plaintiff, Samuel Hodgson, and the said Henry Hodgson, 
under the recognisance in the pleadings mentioned 

{The liability of Ledsam having been referred to, the Master oF THE RoLLs 
said :] My opinion is that after notice Ledsam had no right to pay this money over 
to Mrs. Hodgson. If there existed any doubt, he ought to have secured it, and 
not having done so, I think that he is answerable for it. He took on himself to 
act as if the deed was altogether invalid, and he did so at his own peril. 


Order accordingly. 


EYRE v. MARSDEN 


Rotus Court (Lord Langdale, M.R.), June 6, July 9, 10, 1838 
S wy 
[Reported 2 Keen, 564; 7 L.J.Ch. 220; 2 Jur. 583; 48 E.R. 744] 


Accumulation—Will—Annuities payable out of residue—Accumulation of surplus 
income—Hxcessive accumulation—Right to surplus income. 

By his will, dated Jan. 11, 1804, a testator gave a life interest in part of his 
estate to a servant, and gave to his trustees all his real and personal estates 
on trust to sell and convert them into money and invest the proceeds. He 
directed his trustees to pay an annuity to each of his three children for their 
respective lives, and requested that the surplus of the annual income be applied 
in accumulation of the capital of his property for the benefit of his grand- 
children which was to be divided between them after the death of the sur- 
vivor of the testator’s three children. Thirty years elapsed between the death 
of the testator and of the survivor of his children. 

Held: (i) the direction for accumulation beyond twenty-one years from the 
testator’s death was void under s. 1 of the Accumulations Act, 1800, and the 
case did not come within the exception of s. 2 of that Act; (ii) the void 
accumulations did not belong to the residuary legatees, but were undisposed 
of; (iii) on the construction of the will, such part of the void accumulations 
as arose from the real estate belonged to the heir-at-law and not to the next- 
of-kin. 

Per Curiam: The Accumulations Act, 1800, which restricts the accumula- 
tion of property, does not operate to alter any disposition in a will, except 
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only the direction to accumulate. Striking that direction out, everything 
else is left as before; and all the other directions in the will as to the time of 
payment, the substitution of interest, or any contingencies, take effect un- 
altered by the statute. , | 


Notes. The heir-at-law appealed from the decision here reported (a) on the 
question whether children or grandchildren stood in the place of their parents who 
had died before the last of the annuitants both as to the accruing shares as well 
as to the original shares, and (b) on the question of costs. Lorp Corrennam, L.C., 
who heard the appeal (reported 4 My. & Cr. 215) answered the first question in the 
affirmative, and allowed the appeal as to costs. 

The Accumulations Act, 1800 (the Thellusson Act) was repealed by the Law of 
Property Act, 1925, and replaced with amendments by s. 164 of that Act (20 
Hauspury’s Statutes (2nd Edn.) 771) as amended by the Perpetuities and Accumu- 
lations Act, 1964, s. 13 (44 Haussury’s Srarures (2nd Edn.) 884). 

Considered: Bourne v. Buckton (1851), 2 Sim.N.S. 91; Barrington v. Liddell 
(1852), 2 De G.M. & G. 480; Jones v.. Maggs (1852), 9 Hare, 605; Burt v. Sturt 
(1853), 10 Hare, 145; Edwards v. Tuck (1858), 3 De G.M. & G. 40; Tench v. 
Cheese (1854), 19 Beav. 3; Gowan v. Broughton (1874), L.R. 19 Eq. 77. Applied: 
Re Klhott, Public Trustee v. Pinder, [1918-19] All E.R.Rep. 1151. Followed: 
Re Walpole (Deceased), Public Trustee v. Canterbury, [1933] All E.R.Rep. 988. 
Referred to: Ellis v. Maxwell (1841), 38 Beav. 587; Elborne v. Goode (1844), 14 
Sim. 165; Goodman v. Goodman (1847), 1 De G. & Sm. 695; Nettleton v. Stephen- 
son (1849), 3 De G. & Sm. 866; Smith v. Palmer (1849), 7 Hare, 225; Middleton 
v. Losh (1852), 1 Sm. & G. 61; Hughes v. Perrens (1853), 1 Eq. Rep. 385; Re 
Clulow’s Trust (1859), 1 John. & H. 639; Re Corbett’s Trust (1860), John. 591; 
Watt v. ‘Wood (1862), 31 L.J.Ch. 338; Dutton v. Crowdy (1863), 83 Beav. 272; 
Re Arnold’s Trusts (1870), L.R. 10 Eq. 252; Simmons v. Pitt (1878), 8 Ch. App. 
978; Talbot v. Jevers (1875), L.R. 20 Eq. 255; Weatherall v. Thornburgh, [1874— 
80] All E.R.Rep. 382; Re Walker, Walker v. Walker (1886), 54 L.T. 792; Re 
Parry, Powell v. Parry (1889), 60 L.T. 489; Re Lay, Whytehead v. Boulton (1889), 
41 Ch.D. 525; Wharton v. Masterman, [1895-9] All E.R.Rep. 687; Re Perkins, 
Brown v. Perkins (1909), 101 L.T. 3845; Re Hawkins, White v. White, [1916] 2 
Ch. 570. 

As to the application of surplus accumulations, see 29 Hatssury’s Laws (8rd 
Edn.) 349 et seq.; and for cases see 87 Dicrest (Repl.) 157 et seq. 


Cases referred to in argument: 

Robinson v. Taylor (1789), 2 Bro.C.C. 589; 1 Ves. 44; 29 E.R. 828, L.C.; 20 
Digest (Repl.) 410, 1313. 

Mallabar v. Mallabar (1785), Cas. temp. Talb. 78; 2 Eq. Cas. Abr. 508; 25 E.R. 
672, L.C.; 20 Digest (Repl.) 404, 1248. 

Durour v. Motteux (1749), 1 Ves. Sen. 820; 1 Sim. & St. 292, n.; 27 E.R. 1057, 
L.C.; 44 Digest 417, 2480. 

Kennell v. Abbott (1799), 4 Ves. 802; 81 E.R. 416; 44 Digest 417, 2482. 

Ackroyd v. Smithson (1780), 1 Bro.C.C. 5038; 28 E.R. 1262; sub nom. Akeroid 
v. Smithson, 2 Dick, 566; 3 P.Wms. 22, n., L.C.3 44 Digest 423, 2536. 

Griffiths v. Vere (1803), 9 Ves. 127; 82 E.R. 550, L.C.; 87 Digest (Repl.) 155, 
742. 

Longdon v. Simson (1806), 12 Ves. 295; 33 E.R. 113; 87 Digest (Repl.) 155, 
743. 

Lord Southampton v. Marquis of Hertford (1813), 2 Ves. & B. 54; 85 E.R. 239; 
87 Digest (Repl.) 59, 41. 

Leake v. Robinson (1817), 2 Mer. 863; 35 E.R. 979; 37 Digest (Repl.) 94, 299. 

Haley v. Bannister (1820), 4 Madd. 275; 56 E.R. 707; 387 Digest (Repl.) 145, 
678. ; 

Marshall v. Holloway (1820), 2 Swan. 482; 86 E.R. 681, L.C.; 37 Digest (Repl.) 
154, 733. 


C 


D 


K 


r 


a i 


PA 


Rolls Ct.] EYRE v. MARSDEN 677 


Bacon v. Proctor (1822), Turn. & R. 81; 87 E.R. 1005; 37 Digest (Repl.) 148, 
693. 

Palmer v. Holford (1828), 4 Russ. 403; 6 L.J.0.8.Ch. 104; 38 E.R. 857; 37 Digest 
(Repl.) 67, 89. 

Crawley v. Crawley (1835), 7 Sim. 427; 4 L.J.Ch. 265; 58 E.R. 901; 87 Digest 
(Repl.) 156, 746. 

Shaw v. Rhodes (1835), 1 My. & Cr. 185; 40 E.R. 828; affirmed sub nom. Evans 
v. Hellier (1887), 5 Cl. & Fin. 114; 7 E.R. 847, H.L.; 87 Digest (Repl.) 156, 
747. 

McDonald v. Bryce (1888), 2 Keen, 276; 7 L.J.Ch. 173; 2 Jur. 295; 48 E.R. 
634; 87 Digest (Repl.) 159, 766. 

O'Neill v. Lucas (1838), 2 Keen, 313; 48 E.R. 649; 87 Digest (Repl.) 160, 786. 

A.-G. v. Crispin (1784), 1 Bro.C.C. 386; 28 E.R. 1192, L.C.; 44 Digest 1069, 
9182. 

Worlidge v. Churchill (1792), 8 Bro.C.C. 465; Cas. temp. Talb. 295; 29 E.R. 
646; 44 Digest 1216, 10521. 

Ferguson v. Dunbar (1781), 8 Bro.C.C. 469, n.; 29 E.R. 648, L.C.; 44 Digest 


1190, 10,300. 
Rudge v. Barker (1735), Cas. temp. Talb. 124; 25 E.R. 698; 44 Digest 1215, 
10,508. 


Pain v. Benson (1744), 3 Atk. 78; 26 E.R. 848, L.C.; 44 Digest 1190, 10,300. 

Skrymsher v. Northcote (1818), 1 Swan. 566; 1 Wils. Ch. 248; 36 E.R. 507; 
23 Digest (Repl.) 470, 5420. 

Barker v. Lea (1823) Turn. & R. 418; 87 E.R. 1160; 44 Digest 1216, 10,522. 

Hoghton v. Whitgreave (1819), 1 Jac. & W. 146; 37 E.R. 331; 44 Digest 1066, 
9192. 

Crowder v. Stone (1829), 3 Russ. 217; 7 L.J.0.8.Ch. 93; 38 E.R. 558, L.C.; 
44 Digest 1201, 10,402. 

Pope v. Whitcombe (1827), 3 Russ. 124; 6 L.J.0.8.Ch. 58; 38 E.R. 522, L.C.; 
44 Digest 1191, 10,504. 

Pearson v. Stephen (1831), 5 Bli.N.S. 203; 2 Dow. & Cl. 828; 6 E.R. 750, L.C.; 
44 Digest, 1027, 8859. 

Bright v. Rowe (1884), 8 My. & K. 316; 40 E.R. 121; 44 Digest 1197, 10,361. 


Action for the administration of the estate of the testator, Joseph Wildsmith. 

The testator by his will dated Jan..11, 1804, after giving a life interest in a part 
of his estates to his servant Mary Nicholson, gave to his trustees all his freehold 
and leasehold land, and all other his real and personal estates whatsoever, on trust 
that they or the survivors or survivor of them, or the heirs, executors, or admini- 
strators of such survivor, should, at any time or times after his decease, when they 
should think proper, sell, dispose of, and convert into money, all or any part of 
his real and personal estate; and invest and place out on security, the money 
arising therefrom, after payment of his debts, funeral, and testamentary expenses, 
and the costs and charges attending the execution of his said will; and should 
receive the rents, interest, and annual produce of his said real and personal estate 
until the sale thereof, for the purpose of raising the annuity and weekly payments 
thereby by him bequeathed. After giving a power to his trustees, if they thought 
fit, of carrying on his trade or business of a carpet manufacturer, in the manner 
therein mentioned, he gave some directions for carrying it on, and gave a weekly 
sum of one guinea to each of his sons, Joseph and Benjamin, for their lives, and 
an annual sum of £54 12s. to his daughter Elizabeth Eyre; which annual and 
weekly payments he directed to be made by his trustees, out of the rents, issues, 
and annual profits of his estates and effects. He then proceeded as follows: 


‘‘and the surplus of such annual income (if any) I request may be applied in 
accumulation of the capital of my property, for the benefit of my grand- 
children; and from and after the death of my said children, the said Joseph Wild- 
smith, Benjamin Wildsmith the elder, and Elizabeth Eyre, and the longest 
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liver of them, upon trust, that they my said trustees, or the survivors or 
survivor of them, or the executors or administrators of such survivor, do and 
shall sell, and convert into money, all such part of my estate and effects as 
shall not consist of specie, and from time to time call in and receive the 
money, which shall be placed out upon security as aforesaid, and pay, dis- 
tribute, and divide the same, after deducting the expenses of performing this 
my will, and the legacies hereinafter mentioned, unto and among all and 
every my grandchildren, who shall be living at the time of my decease, equally 
share and share alike, save and except the share of Francis Maceroni, one of 
the children of my late daughter, Mary Ann Maceroni, deceased, one moiety or 
half part of whose share of my estate and effects, I give and bequeath to his 
brother George Maceroni, in consideration of the benefit, derived by the said 
Francis Maceroni, from the will of my late brother Benjamin Wildsmith, 
deceased; and I do will and direct, that the shares of such of my said grand- 
children, as shall be under the age of twenty-one years, at the time of the 
decease of the survivor or longest liver of my said children, shall be placed out 
or continue upon security, and the interest thereof, shall be applied in the 
maintenance of my infant grandchildren, during their respective minorities; 
and in case any of my said grandchildren shall die before his, her, or their 
share or shares of my estate and effects shall become payable by virtue of this 
my will, leaving lawful issue, then such issue shall be entitled to the share or 
shares, which his, her, or their deceased parent or parents would have been 
entitled to, if then living; but in case of the death of any of my said grand- 
children, without leaving issue, before he, she, or they shall become entitled 
to receive, his, her, or their share or respective shares, of my said estate and effects 
in manner aforesaid, then I give and bequeath the share or shares of such 
deceased grandchild or grandchildren, unto and equally among my surviving 
grandchildren, to be paid at the same time, and in the said manner, as before 
mentioned, touching the original share or shares of my said grandchildren.”’ 


The testator died on Oct. 19, 1804. He had ten grandchildren then living, two 
of whom were the children of Mary Ann Maceroni, a deceased child of the testator. 
The parents of the other eight grandchildren, namely, Joseph, Benjamin, and 
Elizabeth, to whom the testator had given the weekly payments and an annuity 
by his will, were living at the testator’s death. Elizabeth Eyre was the survivor 
of the testator’s children, and she died on April 9, 1834, nearly thirty years after 
the death of the testator. Of the ten grandchildren living at the testator’s death, 
five were living at the death of Elizabeth Eyre, and were now, at the hearing, 
living, viz., Mary Ann Smith, John Peter Wildsmith, James Eyre, Francis 
Maceroni and George Maceroni. The other five grandchildren died in the life- 
time of Elizabeth Eyre, and some of them left issue. 

The principal questions discussed in this case, were first, whether the directions 
to accumulate beyond twenty-one years after the death of the testator, was or was 
not void under the Accumulations Act, 1800; secondly, if void, then whether, under 
the terms of this Act, which directs the accumulation to go and be received by the 
persons, who would be entitled thereto, if the accumulation had not been directed, 
the void accumulations belonged to the residuary legatees or were undisposed of 
by the will; and thirdly, whether by the directions to the trustees to sell, there 
had been a conversion of the real into personal estate, or in other words, whether 
that part of the void accumulations, which had arisen from the real estate, belonged 
to the next-of-kin, or to Mary Ann Smith, the testator’s heiress-at-law. 

The other questions in this cause arose out of the following alterations in the 
state of the family which occurred after the testator’s death. The testator, at 
the time of his death in 1804, had, as has been already stated, ten grandchildren 
then living, viz.: Mary Ann Smith, the only child of the testator’s son Joseph; 
Benjamin Wildsmith the younger, Catherine Wildsmith, Joseph Wildsmith the 
younger, Elizabeth Ramsay, John Peter Wildsmith, and Mary Ann Cosins, who 
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were the five children of the testator’s son Benjamin; James Eyre, the son of the 
testator’s daughter Elizabeth Eyre; and Francis and George Maceroni. Five of 
the ten grandchildren, namely, Benjamin Wildsmith the younger, Catherine Wild- 
smith, Joseph Wildsmith, Elizabeth Ramsay, and Mary Ann Cosins, died in the 
lifetime of the testator’s daughter, Elizabeth Eyre. Two of them, Benjamin Wild- 
smith the younger, and Joseph Wildsmith the younger, left children, who were 
living at the decease of Elizabeth Eyre. Mary Ann Cosins died in 1814, leaving 
one child, Theresa Maria Cosins, who died in 1826, in the lifetime of Elizabeth 
Eyre. Catherine Wildsmith died in 1816, unmarried; and Elizabeth Ramsay died 
in 1819, leaving issue, Thomas Ramsay, who also died in 1828, in the lifetime of 
the testator’s daughter, Elizabeth Eyre. 

Under these circumstances, the following additional questions arose, viz., 
whether the portions which accrued to the several parties, by the deaths of some 
of the legatees in the lifetime of Elizabeth Eyre, became divested by the deaths 
of such parties in the lifetime of Elizabeth Eyre, and went over to the survivors; 
or whether such accrued portions passed to the representatives of such deceased 
parties; and, secondly, whether the gift of half the share of Francis Maceroni, 
which was given to George Maceroni, applied to the shares which accrued to him 
by the deaths of several of the grandchildren, in the lifetime of Elizabeth Eyre, as 
well as to his original share. 


Kindersley and Bichner for the plaintiffs. 

Treslove and Tillotson for the heiress-at-law. 

Agar, Pemberton, Temple, Spence, Duckworth, Rogers, Parker, K. Parker, 
Bocth, Campbell, Taylor, G. Richards and O. Anderdon for other parties. 


LORD LANGDALE, M.R.—The object of this suit is to obtain the direction of 
the court for the distribution of the estate of Joseph Wildsmith, the testator in the 
cause. [Hzis Lorpsurp referred to the terms of the will of the testator, and the 
state of his family at his death, and proceeded:] As the testator directed the sur- 
plus income of his estate to be accumulated during the lifetime of the survivor of 
his children, and Elizabeth his surviving child lived more than twenty-one years, 
viz., between twenty-nine and thirty years after his death, it is contended on the 
behalf of the plaintiffs, that the direction to accumulate beyond twenty-one years 
is void under the Accumulations Act, 1800 (the Thellusson Act), and that the 
income accrued since the expiration of the twenty-one years, and the accumula- 
tions thereof, belong to the testator’s next-of-kin. The heir-at-law concurs in the 
argument that the direction to accumulate is void for the excess above twenty-one 
years; but claims such portion of the subsequent income and accumulations, as 
have arisen from the produce of the testator’s real estate. On the other hand, it 
is contended, first, that as the parents of eight out of the ten grandchildren, took 
beneficial interests under the will, the direction to accumulate is lawful under 
s. 2 of the Act, if not as to the whole fund, at least as to such part of it, as was 
not given to the two grandchildren, whose parent being dead took no beneficial 
interest under the will; and secondly, that if the direction to accumulate beyond 
twenty-one years be void, the effect of the statute will be, not to give the subse- 
quent interest to the next-of-kin, or heir-at-law, but to accelerate the gift to the 
grandchildren, and to give them the whole interest. 

The statute, after directing that no testator shall dispose of his property, so that 
the income thereof, shall be wholly or partially accumulated, for more than twenty- 
one years from the time of his death, and that in every case where any accumula- 
tion shall be directed, otherwise than as aforesaid, such direction shall be void, 
provided 

‘‘that nothing in the Act contained shall extend to any provision for raising 

portions for any child or children of any person or persons taking an interest 

under the devise.”’ 
As two of the grandchildren, for whose benefit the accumulation is directed, were not 
the children of any person taking an interest under the will, and as the accumulation 
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which is directed, does not appear to me to be a provision for raising portions, 
but a provision for making additions to the capital, for the purpose of making 
one gift of an aggregate fund, I think that this case is not within the proviso of 
the Act, and that the direction to accumulate for more than twenty-one years is 
void. 

The statute provides that when the direction to accumulate is made void, the 
rents and produce of the property directed to accumulate, shall go to and be 
received by such person or persons, as would have been entitled thereto, if such 
accumulation had not been directed. It is argued that the effect of this is, first, 
to stop the accumulation, and then to give the rents, of which the accumulation 
is not allowed, immediately to the persons for whose benefit the accumulation 
was intended. But it appears to me, that this would be in effect to make a new 
will, or a new disposition for the testator. The testator, having regard to the death 
of his youngest child, has directed his property, subject to certain payments, to be 
accumulated, and he has also provided, that, during the life of the youngest child, 
the vested interests which he has previously given may be divested. He has given 
vested interests to all his grandchildren living at his own death; but nothing is 
to be paid to them till the death of his surviving child, and in the meantime the 
interests may be divested and become vested in other persons; and to direct that 
payments shall be made at the end of twenty-one years, before the death of the 
testator’s surviving child, would be to direct that which the testator has not 
directed, and to give and defeat interests directly contrary to his meaning and 
intention. The statute, as it appears to me, was not intended to operate, and 
does not operate, to alter any disposition made by the testator, except his direc- 
tion to accumulate. Striking that out, everything else is left as before, and all 
the other directions of the will, as to the time of payment, substitution, or any 
contingencies, are to take effect according to the true construction of the will, 
unaltered by the effect of the statute. I think, therefore, that the income which 
the statute forbids to be accumulated, must go as in the case of intestacy. 

Then arises the question between the heir-at-law and the next-of-kin. The 
testator empowered the trustees to sell the real estate when they pleased after 
his death; if not done before, he ordered them to sell after the death of his youngest 
child; but the sale was directed for the purposes of the will only, and for the benefit 
of the grandchildren or their children, not for the benefit of the next-of-kin. It 
happens that there is a failure of the testator’s intent. The income of the money 
arising from the sale of the real estates cannot be allowed to accumulate, and 
applied as the testator meant. The purposes of the will, as far as they can be 
lawfully carried into effect, do not exhaust the whole beneficial interest arising out 
of the real estate, and I think that the heir is entitled to the unexhausted interest. 

The other questions relate to the administration and distribution of the fund 
lawfully accumulated, and depend solely on the construction and effect of the 
will; and considering this, it appears that the testator intended, that subject to. 
the weekly sums, and annuity given to his surviving children, the whole of his 
property should accumulate till the death of his surviving child, and should then 
be divided among all his grandchildren then living; but if any of them were then 
dead without leaving issue, then among the survivors; and that if any of them 
were then dead, leaving issue, then that the issue of such deceased grandchildren, 
should have the share, which their parents would have been entitled to if living. 
This appears to me to be the scope and intention of the will: he meant an aggregate 
and previously undivided fund, to be distributed and divided on the death of his 
surviving child. Interests were previously vested; but up to that time, the vested 
interests were subject to be divested; and I think the plain intention of the testator 
cannot be carried into effect, without applying this principle, to every interest 
which became vested under this part of the will, in the different events which 
happened; to the interests in the accrued shares which became vested in the grand- 
children, and to the interests in the original or accrued shares, which became 
vested in the children of grandchildren. 
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On the death of Mrs. Cosins, her expectant share became vested in her daughter 
Theresa; on the death of Catherine Wildsmith, her expectant share became vested 
in the eight surviving grandchildren, and Theresa Cosins; on the death of Mrs. 
Ramsay, her expectant share became vested in her son Thomas; on the death of 
Joseph Wildsmith the younger, his expectant share became vested in his children; 
on the death of Theresa Cosins, her expectant share became vested in the six sur- 
viving grandchildren, Thomas Ramsay, and the children of Joseph Wildsmith; on 
the death of Thomas Ramsay, his expectant share became vested in the six sur- 
viving grandchildren, and the children of Joseph Wildsmith, in equal seventh 
parts; and on the death of Benjamin Wildsmith the younger, his expectant share 
became vested in his children. I think, therefore, that the lawfully accumulated 
fund is divisible in sevenths; that one-seventh is payable to Mary Ann Smith; one- 
seventh to the children of Benjamin Wildsmith; one-seventh to the children of 
Joseph Wildsmith; one-seventh to John Peter Wildsmith; one-seventh to James 
Eyre; and the remaining two-sevenths to Francis and George Maceroni. With 
respect to these, the testator, after directing an actual division among his grand- 
children, has made an exception in these words, 


‘“‘save and except the share of Francis Maceroni, one of the children of my 
late daughter Mary Ann Maceroni, deceased; one moiety or half part of whose 
share of my estate and effects I give and bequeath to his brother George 
Maceroni, in consideration of the benefit derived by the said Francis Maceroni, 
from the will of my late brother Benjamin deceased.”’ 


I think that the effect of this exception is to transfer from Francis to George, one 
moiety of that which Francis would otherwise have received in respect of his 
original share, and also in respect of the shares which would have accrued to him 
on the death of Catherine Wildsmith, Theresa Cousins, and Thomas Ramsay, and 
in the result Francis Maceroni is entitled only to one-fourteenth of the fund, and 
that George Maceroni is entitled to three-fourteenths thereof. 

These are the several points argued, and the decree must declare that the direc- 
tion to accumulate in the will is void as to the time, exceeding the term of twenty- 
one years after the testator’s death; that the income, arising after the expiration of 
the term of twenty-one years from the testator’s death, of so much of the fund as 
consists of the testator’s personal estate, or the produce thereof, belongs to the 
testator’s next-of-kin; and of so much of the fund as consists of the produce of 
real estate, belongs to the testator’s heir-at-law; that the shares which accrued to 
the grandchildren, or children of the grandchildren, of or under the provisions of 
his will, were subject to be divested on the death of such grandchildren or children 
of the grandchildren in the lifetime of the testator’s surviving child, in the same 
manner as the original shares given by the will to the grandchildren; that the repre- 
sentatives of the deceased children of the testator’s grandchildren, who died in the 
lifetime of the testator’s surviving child, are not entitled to any share of the 
testator’s estate; and that George Maceroni is entitled to three-fourteenths, and 
Francis Maceroni to only one-fourteenth of the accumulated fund. 


Order accordingly. 
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A 
DAND v. KINGSCOTE 


[Court or Excurquer (Lord Abinger, C.B., Alderson and Parke, BB.), January — 
20, 29, 1840] 


[Reported 6 M. & W. 174; 2 Ry. & Can. Cas. 27; 9 L.J.Ex. 279; 
151 E.R. 370] B 


Hasement—Extent—‘‘Sufficient’’ wayleave to and from mine—Similar rights 
over adjoining lands—Right to use way over one close to carry coal taken 
from the other—Confinement of type of way to what was suitable at date 
of grant. 

By a deed, dated in 1630, the grantor conveyed in fee land in the manor of 
A., in the county of Northumberland, ‘‘excepting and reserved out of the grant C 
all mines of coals within the fields and territories of A. aforesaid, together with 
sufficient wayleave and stayleave to and from the said mines, with liberty of 
sinking and digging pit and pits,’’ with a covenant by the grantees that they, 
their heirs and assigns, ‘‘should give such accustomed recompense for dig- 
ging and breaking the ground within A. aforesaid in which any pits should 
thereafter happen to be sunk and wrought as formerly had been usually given 
and allowed there in like cases.’’ By another deed of the same date the same 
parties conveyed in fee to other persons lands in the manor of H. (adjoining 
A.) with a like exception, reservation, and covenant. The plaintiff became 
entitled in fee to the land both in the manor of A. and in the manor of H. 
The defendant became entitled to the benefit of the exceptions and reservations. 
In 1837 the defendant sank a pit in the manor of H. to get coals and erected K 
a building of stone containing a steam engine (for the purpose of drawing off 
water) and made a large pond (for the purpose of supplying the engine with 
water). In 1839 the defendant constructed a railway from the pit for the 
transit of coal from the pithead across the manor of H. and also across the 
manor of A. Before reaching the manor of A., the railway crossed a high- 
way. 

Held: (i) the easements reserved in respect of the coals under the manor of A. 
could be exercised in respect of those coals only, and, therefore, every trespass 
committed for the purpose of carrying coals from H. over the manor of A. was 
unjustifiable; (ii) the building, the steam engine within it and the pond, were 
necessary for the working of the seams and so within the reservations; (iii) the 
defendant was not confined to such description of way on the manor of H. as G 
was in use at the time of the grants nor need it be in the same direction as 
was then convenient, and, if the railway was convenient for the purposes of the 
mine, it was within the exception. 


Notes. Considered: Bishop v. North (1843), 11 M. & W. 418. Applied: Rogers | 
v. Taylor (1857), 1 H. & N. 706; Newcomen v. Coulson (1877), 5 Ch.D. 133. H 
Distinguished: Bidder v. North Staffordshire Rail. Co. (1878), 4 Q.B.D. 412. Con- 
sidered: Finch v. Great Western Rail. Co. (1879), 5 Ex.D. 254; Welldon v. 
Butterley Co., [1920] 1 Ch. 180; Warwickshire Coal Co. v. Coventry Corpn.., 
[1934] Ch. 488; Todrick v. Western National Omnibus Co., Ltd., [1934] All 
E.R.Rep. 25. Referred to: Pheysey v. Vicary (1847), 16 M. & W. 484; Sidebottom 
v. Bostock (1852), 16 Jur. 1018; A.-G. v. Cambridge Consumers Gas Co. (1868), I 
L.R. & Eq. 282; Hamilton v. Graham (1871), L.R. 2 Sc. & Div. 166. 

As to nature and extent of way claimed under express grant, see 12 Hatspury’s 
Laws (8rd Edn.) 571 et seq.; and for cases see 19 Diaest (Repl.) 102 et seq., 120. 
Cases referred to in argument: 

Doe d. Wawn v. Horn (1838), 3 M. & W. 333; 1 Horn & H. 75; 7 L.J.Ex. 98; 

subsequent proceedings (1839), 5 M. & W. 564; 9 L.J.Ex. 129. 
R. v. Bell (1798), 7 Term. Rep. 598; 1 Bott, 189; 101 E.R. 1152; 38 Digest 
(Repl.) 504, 186. 
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Dike and Dunston’s Case (1586), Godb. 52; 78 E.R. 82; 19 Digest (Repl.) 126, 
797. | 

Lord Darcy v. Askwith (1618), Hob. 234; Hut 19; 80 E.R. 380; 19 Digest 
(Repl.) 214, 1570. 

Pit v. Lady Claverinth (1729), 1 Barn.K.B. 318; 94 E.R. 215; 19 Digest (Repl.) 


123, 767, 

Senhouse v. Christian (1787), 1 Term Rep. 560; 99 E.R. 1251; 19 Digest (Repl.) 
123, 768. 

Gerrard v. Cooke (1806), 2 Bos. & P.N.R. 109; 127 E.R. 565; 19 Digest (Repl.) 
126, 794. 


Howell v. King (1674), 1 Mod. Rep. 190; 86 E.R. 821; 19 Digest (Repl.) 14, 34. 

Harris v. Ryding (1889), 5 M. & W. 60; 8 L.J.Ex. 181; 151 E.R. 27; 33 Digest 
(Repl.) 848, 1024. 

Roberts v. Karr (1809), 1 Taunt. 495; 127 E.R. 926; 19 Digest (Repl.) 110, 681. 

Morris v. Edgington (1810), 3 Taunt. 24; 128 E.R. 10; 19 Digest (Repl.) 16, 49. 

Hodgson v. Field (1806), 7 East, 613; 3 Smith, K.B. 5388; 103 E.R. 238; 19 
Digest (Repl.) 174, 1162. 

Abson v. Fenton (1828), 1 B. & C. 195; 1 L.J.O.S.K.B. 94; 107 E.R. 73; 19 
Digest (Repl.) 126, 796. 

Earl of Cardigan v. Armitage (1828), 2 B. & C. 197; 3 Dow. & Ry.K.B. 414; 107 
i.R. 356; 383 Digest (Repl.) 856, 1074. 


Action of trespass. 

The declaration contained two counts. The first count charged the defendant 
with breaking and entering a close called Cuddy’s Close, in the township of Amble, 
in the county of Northumberland, and four other closes, called Kirton’s Moor, 
Frontfield, Clark’s North Moor, and Creswell’s Moor, in the township of Hauxley, 
in that county, and with making and continuing excavations and embankments, 
and laying a railroad thereon, and with committing other the trespasses, on foot 
and with horses, carts, and carriages, therein enumerated. The second count 
charged the defendant with breaking and entering a close called Clark’s South 
Moor, in the township of Hauxley, in that county, and with committing similar 
trespasses as are enumerated in the first count, and also with making in the last- 
mentioned close pits and ponds, and with erecting houses, cottages, and engines, 
etc. 

The defendant pleaded to the trespasses in the first count, with cattle other than 
with horses, mares, and geldings, and as to the second count, except as to one 
pit, one shaft, one engine-house, and one edifice, not guilty; to which the plaintiff 
entered a nolle prosequl. 

The second plea, which set up a custom of the manor of Amble, became im- 
material. 

By his third plea the defendant pleaded to the trespasses in Cuddy’s Close in 
Amble, that Sir William Hewytt and Thomas Hewytt, being seised of Cuddy’s 
Close, and other lands in Amble, and of all the veins and seams of coal under all 
the lands in the township of Amble, on Noy. 23, 1630, by bargain and sale enrolled, 
granted to Henry Lawson and Henry Horsley, Cuddy’s Close and other lands in 
Amble, in fee, excepting and always reserved thereout all mines of coal within 
the said close, and also other the fields and territories of Amble aforesaid, together 
with sufficient wayleave and stayleave to and from the said mines, together with 
liberty of sinking and digging of pit and pits, for the winning of coal in Amble 
aforesaid. The defendant then deduced a title to the coals, with the reserved 
liberty, from Sir William Hewytt and Thomas Hewytt to the Dowager Countess of 
Newburgh, and then, as her servant, justified the trespasses in Cuddy’s Close, for 
the purpose of carrying away coals got in Amble. The plaintiff, by his replication, 
after admitting the seisin, deeds of bargain and sale, and title as deduced, replied 
de injuria absque residuo cause, on which issue was joined. 

Fourthly, the defendant pleaded to all the trespasses in all the closes in Hauxley, 
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i.e., all the closes in the declaration except Cuddy’s Close, that Sir William Hewytt 
and Thomas Hewytt, being seised in fee of those closes, and other closes and lands 
in Hauxley, and of all the coals under all the lands in the township of Hauxley, 
by indenture of bargain and sale enrolled, dated Nov. 23, 1630, conveyed to 
Richard Brown and Thomas Palfrey in fee, those closes and other lands in Hauxley, 
excepting always and reserved thereout all mines of coal within the same closes, 
and all other the lands and territories of Hauxley aforesaid, with sufficient way- 
leave and stayleave to and from the said mines; together with liberty of sinking 
and digging pit and pits for the winning of coal in Hauxley aforesaid. The 
defendant then deduced the same title from Sir William Hewytt and Thomas 
Hewytt to the Countess of Newburgh, and justified sinking a pit and getting coals 
in Clark’s South Moor, and making railroads, etc., for the conveyance of these 
coals got in Hauxley. The plaintiff did not traverse this plea, but new assigned, 
as to the trespasses in the second, third and fourth pleas, that the defendant com- 
mitted these trespasses on other and different occasions and for other and different 
purposes than those mentioned and to a greater extent than was necessary and in 
other parts of the closes. The defendant pleaded to the new assignment, that the 
closes in the declaration were in and parcel of the manor of Amble, and that the 
late Earl of Newburgh was seised in fee of the manor, and veins and seams of 
coal, with liberty for himself and his heirs, seised of the manor, and the veins and 
seams of coal, of getting coals, and making pits in the lands of other persons, and 
making convenient and sufficient roads for carrying them away. The plea then 
_ stated a devise thereof to the Countess of Newburgh for life, and the defendant 
then justified, as her servant, in getting the coals and in carrying them away, under 
that liberty. The plaintiff, by his replication to this plea, traversed the seisin of 
the manor, and coals, and liberty, as alleged, whereupon issue was joined; and also 
new assigned that the trespasses were committed on other and different occasions, 
and to a greater extent than was necessary, and for other and different purposes, and 
on other parts of the close; to which last new assignment the defendant allowed 
judgment to pass by default. 

The cause came on for trial at the Northumberland Summer Assizes, 1838, before 
ALDERSON, B., when the second plea to the declaration and the plea to the first new 
assignment were abandoned by the defendant, and a verdict was taken by consent 
for the plaintiff, the damages to be assessed by an arbitrator according to the 
judgment of the court, subject to the opinion of the court on a Case. 

The following facts were stated in the Case: The plaintiff, before and at the time 
of the trespass, was seised ‘in fee, among other lands, of the closes mentioned in 
the declaration. The closes called Kirton’s Moor, Frontfield, Clark’s North Moor, 
Creswell’s Moor, and Clark’s South Moor, were in the township of Hauxley, and 
the other close, called Cuddy’s Close, was in the township of Amble, in the county 
of Northumberland. While the plaintiff was in the occupation of the aforesaid 
closes, about January, 1837, the defendant sunk a pit in the close called Clark’s, 
South Moor, to get coals thereout, and erected upon the same close a building of 
stone, containing a steam-engine of fifty-horse power, for the purpose of drawing 
off the water, and raising the coal to the surface. The defendant also made a large 
pond, five feet in depth and 158 feet in circumference, for supplying the engine with 
water, and erected sheds and other works upon the same close. The shaft, engine, 
pond, and sheds, occupied altogether about two acres and a half of the land of 
Clark’s South Moor. In the summer of 1839, the defendant caused a railway to 
be made from the pit in Clark’s South Moor, for the transit of coal from that pit, 
which railway passed over that close, then across a public highway, then across 
Clark’s North Moor, then across Kirton’s Moor, then across Frontfield, all in the 
township of Hauxley; then across Cuddy’s Close, in the township of Amble, and 
then for about half a mile over the lands of other persons in the same township, 
to a piece of land belonging to the Countess of Newburgh, adjoining the Coquet, and 
likewise in the township of Amble. The defendant had constructed a staith for the 
purpose of loading the coals brought along the railway from the pit, on board of 
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vessels in the river Coquet, which was there a navigable river, at the distance of 
about 500 yards from the mouth, where it emptied itself into the German Ocean. 
The pit in Hauxley was a quarter of a mile from the nearest boundary of Amble. 
The coal-seams lying in the latter township could be conveniently won by out- 
stroke from the Hauxley pit, and be raised to the surface by means of the shaft 
in Hauxley, the shaft being sunk so as to win from it the coals from both townships. 
There was an extensive field of coal within these townships, of which the seams dip 
to the east, and reach to the sea and the river Coquet. 

The railway was completed about October, 1839, and was made of iron, fastened 
on stone pillars or sleepers, which sunk into the soil; it was of the breadth of eight 
feet, and severed from the remainder of the close by wooden rails on both sides of 
it. These wooden rails were necessary for the protection of the railway, and to 
prevent cattle from straying on it. The entire space of ground between the wooden 
rails averaged in breadth thirty-five feet. In making the railway, the defendant 
had cut the soil, and made embankments and dug ditches on each side of the rail- 
way, and broken down hedges separating the several closes from each other; and 
the defendant, by the wooden rails to fence the railroad, and by the cuttings and 
embankments, had severed one part of each field from the other. The defendant 
had also made embankments and cuttings in Clark’s South Moor, and in Creswell’s 
Moor, for another railway to the south-west of the pit opened in Clark’s South 
Moor, which railway was afterwards abandoned. 

The engine erected by the defendant was necessary for winning and working the 
lower seams, which were the principal seams in his coal field; and in erecting 
the steam-engine, and in other works of the colliery, he had expended about 
£30,000, for which expenditure there could be no adequate return, unless by the 
profits from an export trade. There was a highway leading from Hauxley to 
Amble, which was crossed by the railway between Clark’s South Moor and Clark’s 
North Moor, and after the railway passed out of the plaintiff's closes, but before 
it reached the staith, it crossed another highway: but the expense of conveying 
coals to the place of shipment along either of these highways would be such as to 
preclude the defendant from exporting without loss. The place of shipment on the 
river Coquet was well chosen, and the railway connecting it with the pit had 
been judiciously designed and constructed; no unnecessary ground had been taken, 
nor injury been done, either in making the railway or erecting the engine, and 
forming the pond and other works connected with the colliery, and the defendant 
had been always ready to make compensation to the plaintiff for the damages 
occasioned by the acts complained of. Railways, such as the defendant had laid 
down, were now in universal use through the counties of Northumberland and 
Durham, in the case of collieries. Since the completion of the railway, and before 
this action was commenced, coals had been carried along it to a great extent, from 
the pit in Clark’s South Moor to the place of shipment in Amble. These coals had 
been exclusively the produce of the seams in Hauxley, but had passed by the rail- 
way, as well over the plaintiff's close in Amble, called Cuddy’s Close, as over his 
Hauxley closes, and large quantities of stone and wood for the purpose of the 
colliery had also been carried along it across the same closes. 

The Case then set forth an abstract of the following deeds: 


‘*Mar. 8, 1629.—Indenture between Edward Ditchfield and others, of the 
one part, and Sir William Hewytt and Thomas Hewytt, Esq. (his son and heir 
apparent), of the other part, being a conveyance, by appointment of the cor- 
poration of London, of the town of Amble, with its appurtenances, in the 
county of Northumberland, together with (inter alia) all those mines of coal 
there, with the appurtenances; and also of the town of Hauxley with its 
appurtenances, &c., &c.,: habendum to Sir W. Hewytt and Thomas Hewytt, 
and the heirs and assigns of Sir William Hewytt for ever, to be held of the 
crown, as of the manor of Harl Greenwich, by fealty, in free and common 
socage. 
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“Nov. 23, 1630.—Bargain and sale enrolled, between Sir William Hewytt 
and Thomas Hewytt, of the one part, and Henry Lawson and Henry Horsley 
of the other part (the indenture referred to in the third plea); being a con- 
veyance to Lawson and Horsley, of lands and tenements in Amble, parcel of 
the premises comprised in the foregoing deed; ‘excepting always and reserved 
out of this present grant, all mines of coals within the fields and territories 
of Amble aforesaid, together with sufficient wayleave and stayleave to and 
from the said mines, with liberty of sinking and digging pit and pits :’— 
habendum to Lawson and Horsley, their heirs and assigns, in fee farm, to hold 
of the Crown as before mentioned, at certain rents therein stated. This deed 
also contained a covenant from Sir William Hewytt, that he, his heirs, and 
assigns, should give and yield to Lawson and Horsley, their heirs and assigns, 
such accustomed recompense for digging and breaking the ground within 
the fields and territories of Amble aforesaid, in which any pit or pits for 
getting of coal should thereafter happen to be sunk and wrought, as formerly 
had been usually given and allowed there in like cases. 

“Same date.—Bargain and sale enrolled, between Sir W. Hewytt and 
Thomas Hewytt of the one part, and Richard Brown and Thomas Palfrey 
of the other part (the indenture referred to in the fourth plea), being a con- 
veyance to Brown and Palfrey of lands and tenements in Hauxley, parcel of 
the premises comprised in the deed of Mar. 8, 1629, in the same terms, and 
containing the same reservation and covenant, as the conveyance to Lawson 
and Horsley. | 

‘April 1, 1875.—Lease from Lord Montague and Sir Herbert Mackworth, 
lords of the manor of Amble, to John Widdington (through whom the plaintiff) 
claims the closes in the declaration mentioned), Edward Cook, and William 
Smith, of all the coal mines and seams of coal belonging to the lessors, lying 
within and under the lands belonging to the lessees and other persons named, 
within the townships of Amble and Hauxley, in the parish of Wirkworth and 
manor of Amble, for nine years from May 1, 1785, at an annual rent of 
£21 5s., on condition that they should not try for, dig, sink, win, or work the 
said mines or seams of coal, or in any manner impair or diminish the same: 
there was also a covenant by the lessees to the same effect.’’ 


The rent reserved by the said last-mentioned lease was regularly paid. 


The defendant did all the acts above alleged to be done by him, claiming to do 
them under and by virtue of an agreement between Lady Newburgh and the 
defendant, and, Mr. Thomas Brown, by which Lady Newburgh agreed to grant to 
the defendant and Brown a lease for a term of years of the coal-mines and seams 
of coal in Amble and Hauxley, with the right to dig pits, and wayleave and stay- 
leave, and all other rights incident and appurtenant thereto. 


The term stayleave, according to the custom and understanding of miners and’ 


other persons conversant with coal-mines, meant a right in the coal-owner of 
yhaving a station, where he might deposit his coals for the purpose of dispensing 
them to the purchaser. This place of deposit and vend was either at the pit- 
mouth, or, when detached, it was, in the case of land sale collieries, at some 
station by a highway, and, in the case of sea sale collieries, at a staith, trunk, or 
spout in some navigable water. Wayleave was the privilege of crossing land for the 
supply of coals to the purchaser. This privilege was generally the subject of 
detailed contracts, specifying the particular direction and extent of the wayleave, 
and there was no usage or understanding among persons conversant with coal- 
mines, by which to interpret the extent of the privilege, when conferred in the 
general terms used in the deeds above set forth. The narrowest enjoyment of a 
wayleave was where the sale was at the pit’s mouth, and the purchasers crossed 
to the pit with their carts from the highway. Where the sale was at a detached 
station, the grantee of a wayleave generally sent coal to the station by means of a 
_ railway; in the case of sea sale collieries this was universally the mode of transit, 
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and the railway was laid down in the most direct and commodious course from the 
pit to the place of shipment, for which the coal-owner could obtain leave from the 
landowners, without regard to the intervention of highways. 

Coals had formerly been wrought for land sale in Amble and Hauxley, and for 
the supply of saltpans established there, and there were old shafts within those 
townships; but there was never any railway connected with these workings, neither 
had any steam-engine been erected in these townships for colliery purposes, before 
that of the defendant. Railways were not in use in 1630; but unless there was a 
steam-engine to drain the pit and raise the coal, and a railway and staith to ship 
the coals by the lower seams, the defendant’s coal-field could not be worked 
without loss, as has been before stated. 

The plaintiff contended that, on the above facts, he was entitled to a verdict 
on the several issues raised in the cause. If the court should be of that opinion, 
the verdict was to be entered accordingly, otherwise to be entered as the court 
might direct. The defendant, under the above circumstances, contended that he 
was justified by the exception or reservation in the before-mentioned indentures, or 
some of them, in making the railway over the several closes and in doing the other 
acts in working the coals in Clark’s South Moor. The plaintiff contended that the 
reservations or exceptions in these deeds gave sufficient wayleave to the nearest 
highway, in the direction the coals were to be taken from the pit, for the convey- 
ance of the coals and no further; and that the defendant had no right to make 
this railway or any road over the highway above mentioned through the lands of 
the plaintiff and the other persons; and that the defendant had no right under the 
deeds to carry the coals raised in Hauxley over Cudd@y’s close in Amble, or to make 
a railroad over that close for such a purpose. Moreover, the plaintiff contended 
that the defendant had no right to make embankments, or cuts, or sever the fields 
as stated, or to lay a permanent railway as done by the defendant; and that the 
defendant had no right to erect a steam-engine and engine-house, or make the pond, 
or the other erections in question. 

The question for the opinion of the court was whether the defendant, to any 
and what extent, had, under the circumstances above mentioned, exceeded his 
power and liberty: and the damages, if any, were to be assessed by the arbitrator 
according to the opinion of the court and the verdict and judgment were to be 
entered up in pursuance thereof. 


W. H. Watson for the plaintiff. 
Addison for the defendant. 


Cur. adv. vult. 


Jan. 29, 1840. PARKE, B., delivered the following judgment of the court.— 
In this case, which was argued a few days ago, the court were satisfied that the 
plaintiff was entitled to recover, but delayed giving their judgment, in order to 
look more attentively into the pleadings, and to ascertain exactly for what tres- 
passes the plaintiff was entitled to compensation. We entertained no doubt but 
that, under the exception of the deed of 1630 of the mines of coals in Amble, with 
the reservation of 


“sufficient wayleave and stayleave, to and from the said mines, with liberty of 
sinking and digging of pit and pits,”’ 


no easements were reserved except for the purpose of getting the coals under the 
lands conveyed; or at all events the coals within the territories of Amble (whether 
the easements extended to the latter, it is not necessary to decide). In like manner, 
the easements reserved by the deed of the same date in respect of the coals in 
Hauxley could be exercised in respect of those coals only. It is impossible that 
the court can give these deeds an effect greater than the words are calculated to 
convey in consequence of the contiguity of the two townships and the circumstances 
that the coals in each were part of the same mineral field. It therefore follows, that 
every trespass committed in Amble, for the purpose of conveying coals got in 


688 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


Hauxley, was unjustifiable and the plaintiff is entitled to recover for them; he is, 
therefore, entitled to a compensation for every part of the railroad in Amble and for 
the trespasses in carrying the Hauxley coals along it. 

The third plea, which justifies these trespasses under the deed of 1630 on which 
issue was taken, must be found for the plaintiff; as the allegation in that plea that 
it was convenient and necessary to make a road or way in the closes in Amble 
at the time when it was made to convey coals got in Amble was not proved. The 
second plea, founded on a supposed manorial custom, as also the special plea to 
the first new assignment, were also unsupported by the evidence. 

It remains, therefore, to consider for what trespasses in Hauxley the plaintiff is 
entitled to recover. Those complained of are, first, the making a steam-engine and 
pond for supplying it and ehgine-house and buildings; secondly, the making a 
framed railroad of iron on stone pillars or sleepers from the pit in Hauxley direct 
to the boundary of Amble to communicate thence with the river Coquet with ditches 
and wooden rails on each side, embracing a width of thirty-five feet, and the con- 
struction of embankments and cutting the soil in order to make a level railroad; 
thirdly, the making embankments and cuttings in two other fields for a railroad 
which was abandoned. 

It will be proper to take the several heads of damage in their order. First, as 
the coals in all the seams are excepted and a right to dig pits for getting those coals 
reserved, all things that are ‘‘depending on that right, and necessary for the 
obtaining it’’ are reserved also, according to the rule in SHEepparpD’s ToucHSTONE, 
100. Consequently, the coal-owner had, as incident to the liberty to dig pits, the 
right to fix such machinery as would be necessary to drain the mines and draw 
the coals from the pits. The Case finds that the steam-engine which was erected, 
was necessary for the winning and working the lower seams, which are the principal 
seams in that coal field; and, therefore, the defendant had a right to erect it. The 
pond for the supply of the engine, and the engine-house, seem to have been neces- 
sary accessories to such an engine and were, therefore, lawfully made; but whether 
the sheds were is not stated; and if there be a question as to them the arbitrator 
may determine it. It may not be improper to observe that a compensation seems 
to us to be due for the injury to the soil by making these adjuncts to the pit, the 
steam-engine and its accessories, as well as for digging the pits themselves. under 
the provision in the deed of 1630; whether there is any due for the railroad is 
doubtful. 

The second head of damage is the construction of the railway to the boundary 
of Amble—the enclosing it and the cutting the soil. On referring to the fourth 
plea, and the new assignment on it (for it is not traversed) it appears to us that it 
is not open to the plaintiff to contend in this action that some species of railroad 
made with stone, iron, and wood, was not convenient, proper, and necessary under 
the terms of the reservation; nor that it was not necessary to cut the soil for the 
purpose of making it level and to make a mound or embankment. These facts 
are all averred in the plea and are not traversed; and the effect of the new assign- 
ment is not strictly to admit the truth of these facts, but to withdraw them entirely 
from consideration as the subject of the action and to preclude the plaintiff from 
complaining of them: and the true grounds of complaint are to be sought in the 
explanation of the declaration contained in the new assignment. These are for 
trespasses on other occasions, of which the Special Case supplies no proof—and for 
trespassing to a greater extent than was necessary for exercising the reserved rights 
and in parts of the close where there was no right of wayleave. 

This renders it necessary to look at the facts found in the Case, to ascertain 
whether the railroad was constructed in a direction, or in a manner, unauthorised 
by the reservation. This reservation is to be construed, according to the rule laid 
down in SHEpparp’s ToucHsTone, 100, in the same way as a grant by the owner 
of the soil of the like liberties: ‘‘for what will pass by words in a grant, will be 
excepted by like words in an exception.’’ The reservation is of the right to dig 
a pit or pits (which pits are mentioned in the compensation clause to be such as 
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may thereafter happen to be sunk), and of sufficient wayleave and stayleave, con- 
nected with those pits. There is no doubt that the object of the reservation is to 
get the coals beneficially to the owner of them, and therefore it should seem that 
there passes by it a right to such a description of wayleave and in such a direction 
as will be reasonably sufficient to enable the coal-owner to get from time to time 
all the seams of coal to a reasonable profit; and, therefore, the owner is not con- 
fined to such description of way as is in use at the time of the grant and in such a 
direction as is then convenient. Adopting this rule of construction, the question 1s 
whether the direction or mode of construction of the railroad were reasonably 
sufficient for the purpose of getting the third seam of coal in a manner beneficial to 
the coal-owner. 

On the facts found in the Case we have some little difficulty in determining these 
questions satisfactorily. It is found, ‘‘that without a railway for shipment, the 
lower seams could not be worked without loss, as before stated;’’ and the statement 
before made is 


“that £30,000 was expended on the steam-engine, etc., and that for that 
expenditure there could be no adequate return, unless by the profits from an 
export trade.”’ 


If it is meant (as probably it was) that this sum was necessarily expended in order 
to work the lower seams in a reasonably beneficial manner, and, therefore, that a 
railway for shipment was necessary for the fair working of those seams, we cannot 
say that there has been anything improper in the direction or mode of construction 
of the railway. The direction was proper in constructing a railway for shipment, 
though it lead to a place.where the defendant was a trespasser, inasmuch as it was 
convenient for the purposes of the coal-mine, which was the meaning of the 
reservation, and which is the only thing to be looked to in construing it; and 
whether the defendant would be liable to make amends for wrongful acts in 
constructing the railroad in another part of the same line does not appear to be 
material so long as the railroad remains unobstructed and capable of being used 
in that place. The true question is whether the entire railroad is convenient: 
when it is obstructed (as it may be by the owner of the soil in Amble) and ceases 
to be passable it will be no longer convenient for the purposes of the mines and the 
part in Hauxley will not be lawfully used. The direction, therefore, was proper. 
Nor, on the supposition that a railway for shipping was necessary, can we say 
there was any excess in the mode of construction; for the Case finds that the railroad 
has been judiciously designed and constructed; that no unnecessary ground has been 
taken, or injury been done in making it. The fences and ditches to the railway 
do not appear to have been found by the arbitrator to be necessary and, therefore, 
in respect of those the plaintiff is entitled to recover. 

These observations will enable the arbitrator to assess the compensation. 

The only remaining head is the damage by the partial construction of the 
abandoned railroad. The defendant has by his conduct shown that a railway in 
that direction was unnecessary and the plaintiff is entitled to recover for the 
damage occasioned by it. 


Judgment for plaintiff. 
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LYDE v. BARNARD 


[Courr or Excuequer (Lord Abinger, C.B., Gurney, Alderson and Parke, BB.), 
November 4, 12, 1835, January, 1836] 


[Reported 1 M. & W. 101; 1 Gale, 388; Tyr. & Gr. 250; 
5 L.J.Ex. 117; 150 E.R. 363] 


Misrepresentation—Defence—Representation as to credit or ability of third 
party—Requirement as to writing—Fund to be charged—Representation as 
to subsisting charges—Statute of Frauds Amendment Act, 1828 (9 Geo. 4, 
Cy 1A) 2585 6. 

The plaintiff claimed that the defendant had falsely represented that the life 
interest of A.B. in trust funds, of which the defendant was trustee, was charged 
with only three annuities, whereby he (the plaintiff) was induced to advance a 
sum of money for the purchase of an annuity from A.B., secured by his bond, 
etc., and also by an assignment of his interest in such trust funds, whereas the 
defendant, at the time he made such representation, well knew that the same 
funds were also charged with a mortgage for £20,000. It appeared on the 
trial that the representation was made, if at all, by parol. 

Held (by Lorp Apincrer, C.B., and Gurney, B.) this was a representation 
concerning or relating to the credit and ability of A.B. so as to come within 
the Statute of Frauds Amendment Act, 1828, s. 6, and, therefore, since it was 
not made in writing, no action could be brought on it; but (by ParKeE and 
Auprrson, BB.), it was not such a representation, and, therefore, need not be 
in writing to support an action. 


Notes. Applied: Miller v. Salomons (1852), 7 Exch. 475. Considered: Ban- 
bury v. Bank of Montreal, [1918-19] All E.R.Rep. 1. Referred to: Tatton v. 
Wade (1856), 4 W.R. 548; A.-G. v. Sillern (1864), 2 H. & C. 481; Curtis v. Stovin 
(1889), 22 Q.B.D. 518; Salisbury v. Gilmore, [1941] 2 All E.R. 817. 

As to statutory requirement as to representations concerning credit, see 26 
Hausspury’s Laws (8rd Edn.) 870 et seq.; and for cases see 26 Dicest (Repl.) 31 
et seq. For the Statute of Frauds Amendment Act, 1828, s. 6, see 4 Hatspury’s 
Sratutes (2nd Iidn.) 660. 


Case referred to: 
(1) Pasley v. Freeman (1789), 3 Term Rep. 51; 100 E.R. 450; 26 Digest (Repl.) 
81. 187, 


Rule Nisi obtained by the plaintiff to set aside a nonsuit and for a new trial 
in an action on the case for false representation. 


The declaration stated that the defendant falsely represented in answer to, 


inquiries on the subject, that the life interest of Lord Edward Thynne in the 
dividends, interest, and annual income of certain trust funds, of which the defen- 


dant was one of the trustees under his lordship’s marriage settlement, was charged 


only with three annuities; whereby the plaintiff was induced to advance to the 
said Lord Edward Thynne £999 for the purchase of an annuity from the said 
Lord Edward Thynne, secured by his covenant, bond, and warrant of attorney, 
and also by an assignment of his interest in the dividends of the stock; whereas 
the defendant, at the time he so represented, well knew that the same funds were 
also charged with a mortgage for the sum of £20,000, ete. 

The defendant denied liability and pleaded that the plaintiff was not, by ae 


A 


Ki 


said supposed representations and assertions of the defendant in the declaration — 


mertioned, induced to advance, nor did he in consequence thereof advance the 
said sum of £999 in the declaration mentioned, or any part thereof, or purchase 
of the said Lord Edward Thynne the said annuity therein mentioned, in manner 
and form, etc. 


eo 
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At the trial before Lorp ApincEer, C.B., at the Middlesex sittings after last 
Trinity Term, it appearing that the representation in question (if ever made at all) 
was made by parol, and his lordship nonsuited the plaintiff, being of opinion that 
such a representation was within the Statute of Frauds Amendment Act, 1828, 
s. 6. Serjeant Bompas for the plaintiff, in Michaelmas Term last, obtained a 
rule to show cause why this nonsuit should not be set aside and a new trial had. 


Sir W. W. Follett and Channell for the defendant, showed cause against the rule. 
Serjeant Bompas and Erle for the plaintiff, supported the rule. 


Cur. adv. vult. 
January, 1836. The following judgments were delivered. 


GURNEY, B.—This action was brought upon an alleged false representation of 
the defendant, that the marriage settlement of Lord Edward Thynne was charged 
with only three annuities, whereas it was charged, in addition, with a mortgage 
of £20,000 to the Marquis of Bath, which the defendant knew. By this representa- 
tion it is alleged the plaintiff was induced to advance a sum of money for the 
purchase of an annuity from Lord Edward Thynne, secured by his covenant, bond, 
and warrant of attorney, and also by an assignment of his interest in the dividends 
of the stock in which the portions forming the subject of the marriage settlement 
were invested, amounting altogether to £4,838 6s. 8d. It appeared at the trial that 
the representation (if ever made at all) was, at all events, made by parol, where 


_upon the Lord Chief Baron on that ground directed a nonsuit. 


The question in this cause arises on the Statute of Frauds Amendment Act, 
1828, s. 6, which appears to have been enacted for the purpose of extending the 
operation of the Statute of Frauds (1677), s. 4 of which enacted : 


“That no action shall be brought to charge the defendant upon any special 
promise to answer for the debt, default, or miscarriage of another person, etc., 
unless the agreement upon which such action shall be brought, or some memo- 
randum or note thereof, shall be in writing, and signed by the party to be 
charged therewith, or some other person thereunto by him lawfully authorised.”’ 


This protected a person who was called on to answer for the debt or miscarriage of 
another, unless he had made himself responsible in writing. 

But a series of cases, commencing with Pasley v. Freeman (1), had occurred 
in which defendants were charged, not strictly and specifically as guarantors for the 
solvency of others, but on alleged representations and assurances respecting them 
and their credit or ability, averred to be false and fraudulent. There is no doubt 
that there have been many cases in which false and fraudulent representations of 
the ability of others have been made in order to obtain credit for them, by which 
honest men have suffered. On the other hand, there has been but too much reason 
to fear that innocent persons have been the victims, not merely of intentionally 
false, but of unintentionally exaggerated statements of conversations. If inquiry 
were made and information given respecting the credit or ability of the person 


whom the inquirer was called on to trust either with money or with goods, the 


inquiry would be private, the communication would be private and, if the inquirer 
was a competent witness, on his evidence alone, without the possibility of contra- 
diction or explanation, the case must rest. It had been a subject of complaint that 
these cases had trenched on the security intended to be afforded by the Statute of 
Frauds, and it was considered by the legislature that a person so circumstanced 
was entitled to the same protection as the Statute of Frauds had given to the 
person whom a plaintiff sought to charge for the debt or miscarriage of another. 


_ To afford this protection, among other purposes, the Statute of Frauds Amendment 


Act, 1828, was passed. That Act is intituled: ‘‘An Act for rendering a written 
instrument necessary to the validity of certain promises and engagements.’ Sec. 
tion 6 provides : 

“That no action shall be brought to charge any persons upon or by reason of 
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any representation or assurance made or given concerning or relating to the 
conduct, credit, ability, trade, or dealings of any other person, to the intent or 
purpose that such other person may obtain credit, money, or goods upon 
[which I have no doubt ought to be read, ‘may obtain money or goods upon 
credit’], unless such representation or assurance be made in writing, signed 
by the party to be charged therewith.”’ 


By this section the protection is carried even further than by the Statute of Frauds. 
There, the party might be charged on a writing signed by a person thereunto by 
the defendant lawfully authorised, which left him exposed to be charged by the 
verbal representation of another that he had authority to sign. 

It is contended, on the part of the plaintiff, that this is not an inquiry concern- 
ing or relating to the ability of Lord Edward Thynne, but an inquiry into a 
particular fact respecting part of his property, and, therefore, not within the statute. 
It is to be observed that this is not an inquiry into the value of a thing which is 
to be purchased, but an inquiry into a portion of the ability of the borrower of 
money, who is to give both his personal security and the pledge of a particular 
fund. If it concerns or relates to his ability in any respect whatever, it seems 
to me to come within the Act. I consider it to be an inquiry into the ability of 
Lord Edward Thynne in respect of this property, the security of which, in addition 
to his personal liability, it was intended to take. Was Lord Edward Thynne 
able to give this security for the payment of the annuity? Had he the ability to 
charge this particular fund, i.e., had he or not exhausted the fund? His ability is 
greater or smaller according to the extent of the property that he possesses and 
the amount of the charges to which that property has been subjected. Lord Edward 
Thynne wished to obtain money from Lyde. He must have represented, I presume, 
that he had the ability to charge this particular fund with the payment of the 
annuity. ‘The inquiry made of the defendant is as to Lord Edward’s ability in 
that respect. The omission of the name of Lord Edward Thynne and his ability 
to charge in the form of the question, and the putting forward the fund itself as 
the thing respecting which the inquiry was made, does not alter the case. The 
fund could not be charged but by the act of Lord Edward Thynne; his ability to 
charge it is the thing substantially inquired into. 

It is contended by the counsel for the plaintiff that this applies to cases where 
the personal security only of the borrower or customer is the subject of the 
inquiry, and is that that appears from the words of the statute. There no doubt 
that is the principal object, because the cases which occur are mostly cases of that 
description, but I find nothing in the Act to limit it to cases of personal responsi- 
bility. The words are general. I think that the conclusion at which I have 
arrived is supported by the express words of the statute, and is conformable to its 
intention. ‘The construction which I have put on the statute imposes no hardship 
on the party lending or trusting. He who has money to lend or goods to sell on 
_eredit and doubts the ability of the borrower or the buyer, may exact his own 
terms: he may insist on having a representation or assurance in writing of the 
ability from a third person, and if that be refused he may keep his money or his 
goods. If he thinks proper to trust without that, I think he has no right to resort 
to the responsibility of the person of whom he inquires. A different construction 
would abridge the security which it was the object of this Act to confer on the 
persons of whom inquiries are made, and would, I fear, lead to the same conse- 
quences as the cases that I have mentioned produced with respect to the Statute 
of Frauds, until the legislature found it necessary to interpose. 

I think, therefore, that this rule for setting aside the nonsuit should be dis- 
charged. 


ALDERSON, B.—I regret that the difference of opinion existing in this case 
makes it necessary for me also to deliver the reasons for the judgment I have 
formed on it. 

The question raised in this case depends on the construction to be put by the 


A 
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court on s. 6 of the Statute of Frauds Amendment Act, 1828 (Lord Tenterden’s 
Act). That section provides that 


“No action shall be brought whereby to charge any person on oF by reason of 
any representation or assurance made or given concerning or relating to the 
character, conduct, credit, ability, trade or dealing of any other person, to 
the intent or purpose that such other person may obtain credit, money, or 
goods on, unless such representation or assurance be made in writing, signed 
by the party to be charged therewith.”’ 


The facts of the case seem to me to be in substance these. The plaintiff Lyde 
was about to advance a sum of money to Lord Edward Thynne on the purchase 
of an annuity. The annuity was to be secured (in addition to his personal responsi- 
bility) by the assignment of Lord Edward Thynne’s interest in a certain fund, 
settled at the time of his marriage, and of which the defendant, with some other 
persons, was a trustee. This fund was charged at the time with three annuities, 
payable to Mr. Mellish, and was also liable to a mortgage of £20,000, then vested 
in the Marquis of Bath. The defendant was applied to by Lyde to inform him as 
to the existing state of, and charges on, this fund, and the plaintiff contends that 
on that occasion he wilfully and fraudulently made a false representation to him of 
the amount of the charges on it. For this false representation the action was 
brought. It appeared at the trial that the representation (if ever made at all) 
was at all events made by parol, whereupon the Lord Chief Baron on that ground 
directed a nonsuit. According to the view I take of this case, I think the nonsuit 
was wrong, and that the facts ought to go to the Jury. 

The question is whether this was a representation concerning or relating to the 
ability of Lord Edward Thynne so as to fall within Lord Tenterden’s Act. If we 
refer to the cases which had occurred before the legislative provision, I think it will 
be found that the decisions in that class of cases, commencing with Pasley v. 
Freeman (1), had raised a well-founded complaint in the profession as having in 
fact virtually repealed the Statute of Frauds, by which a guarantee was required 
to be in writing, and that the object Lord Tenterden had in view was to place 
both on the same footing and to provide that a written document should be equally 
required in both. The two cases are, I think, identical in principle, for a guarantee 
increases the ability of the third person who is about to be trusted, by adding to 
the value of his personal responsibility that of the person making the guarantee. 
And, in like manner, as the false and fraudulent representation as to the third 
person’s ability equally adds, in the opinion of the person trusting to it, to the 
value of the third person’s responsibility, it ought justly to have, and it has in 
law, the effect of pledging also the personal responsibility of the fraudulent repre- 
senter of the facts. The fraud in substance amounts to an implied guarantee of the 
third person’s solvency. I think, therefore, that we should take this as the key 
to the true construction of Lord Tenterden’s Act, and if we do so it seems to me 
to follow from it that a representation, to be within the Act, must be one by which 
the value of the personal responsibility of the third person is increased in the 
judgment of the individual from whom he is about to obtain credit, money, or 
goods; and this receives confirmation, I think, from the other words of the Act. 

The other representations are as to character, conduct, credit, trade and dealings. 
All these look as if directed to general character for solvency, general conduct in 
pecuniary affairs, general credit on the Exchange, general mode of conducting trade 
or business. The representation may no doubt, and most commonly will, be made 
as to particular incidents in character, conduct, and the like, but all these repre- 
sentations necessarily affect the general character, conduct, credit, trade and 
dealings, and consequently there can be no ambiguity or difficulty in construing 
the Act in cases of this description. For the third person’s personal responsibility 
is necessarily involved in the result of such an inquiry and the answer to it—if 
money, goods, or credit be obtained in consequence thereof. But when we take 
the word ability (by which is of course meant pecuniary ability), the case becomes 
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somewhat ambiguous. For, though a man’s pecuniary ability depends on the 
value of the whole and of every part of his property, yet a representation confined 
wholly to the value of a particular portion of his property in possession, remainder, 
or expectation, may or may not relate to his pecuniary ability, and increase the 
value of his personal responsibility to the person making the inquiry, according 
to the circumstances under which it is made. 

If the querist is about to trust to his intended debtor’s personal responsibility, 
and the object of the question is to ascertain how far he will be safe in so doing, 
there can be no doubt that such a representation does relate to the third person’s 
ability, and is within the Act. But, if he be only about to take an assignment 
of the property itself, and the object is to ascertain the value of that property, 
then it is, I think, as manifest that the pecuniary ability of the person about to 
assign has nothing to do with it. The party taking the assignment only looks to the 
property itself, and does not in that case trust the intended contractor at all. Ii 
we were to hold such a representation to be within the Act, I do not see how 
we are to stop short of saying that all representations relating to contracts between 
third persons must be in writing if such contracts relate to credit, or to the obtain- 
ing of money, or even to the sale or pledge of the goods. The assignment of a 
mortgage or the sale of an estate or the sale or pledge of any goods would be within 
it, and a fraudulent and false representation of the value of or charges on the 
estate mortgaged or sold or the goods to be delivered or pledged would be without 
danger if by parol. Indeed, the case of a party lending money on mortgage, who 
always has a double claim, first on the property mortgaged, secondly, on the 
personal responsibility of the mortgagor by express covenant, seems to me not 
easily distinguishable from the present. And consequently a representation as to 
the value of-the estate would be within the Act, if this case be so. I do not say 
that it would not be a very good law if it were so, but I am not prepared to go so 
far in the construction of this Act. The concluding words of the section plainly, 
as it seems to me, point to the same construction. The representation must be, 
‘‘to the intent that the third person may obtain credit, money, or goods upon” ; 


which appear to me to show that the object of the Act was confined to cases in — 


which the third person’s responsibility is trusted. According to the view which I 
take of the Act, the representation, in order to be within it, must, therefore, be of 
the third person’s trustworthiness as evidenced by his character, conduct, ability, 
credit, trade, or dealings, and must be one whereby, if true, that trustworthiness is 
increased. If indeed the real clause as drawn by Lord Tenterden stood thus: 
‘To the intent that such third person might obtain money or goods upon credit,’’ 
which is highly probable, this conclusion would be strengthened. But I do not 
rely on that which is, after all, only matter of probable conjecture from the un- 
grammatical state of the sentence as it now stands. 

I proceed, then, to apply the above principles to the present case. Here the 
representation to the plaintiff is one which it is admitted relates solely to that 
portion of Lord Edward Thynne’s property of which the plaintiff was about to 
take an absolute assignment, and I think the question put had reference only to 
that assignment. The plaintiff did not, as it appears to me, apply to the defendant 
for any assurance as to Lord Edward Thynne’s trustworthiness. All that he wished 
to know was the value of a particular fund about to be absolutely assigned to him, 
and although the personal responsibility of Lord Edward Thynne was also to be 
taken, and, therefore, a representation as to the value of a portion of his property 
might, if unexplained, have reference to that also, yet I think the peculiar circum- 
stances of this case, so far as it had gone when the nonsuit took place, negative that 
supposition here, and then, that this representation (if made at all by the defen- 
dant) was one relating solely to the value of the property to be assigned, and 
having no reference at all to the trustworthiness of Lord Edward Thynne, whose 
ability, according to the view I take of this Act of Parliament, would in this case 
depend not on the property assigned, but on the residue of his property alone, 
respecting which no inquiry was made. If, however, I am wrong in this view of 
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the facts of the case, still I apprehend the nonsuit was wrong, and that there ought 
to be a new trial, in order that these facts may be submitted to the vite. Or, if 
it be doubtful whether the question was put and the representation made solely with 
reference to the value of the property to be assigned, or partly with reference to 
that and partly to the personal responsibility of Lord Edward Thynne, still the 
plaintiff ought not to have been nonsuited, but that doubtful question of fact 
should have been left to the jury with proper directions from the Lord Chiet 
Baron. 

The case in principle falls within the rule established in actions for a malicious 
prosecution, where, although the question of probable cause is for the judge, still, 
if the facts are disputed on which that question depends, the case as to that point 
must go to the jury with proper directions from the judge. In this case, therefore, 
if the facts were doubtful, it seems to me that the Lord Chief Baron should have 
directed the jury that if they thought this question was put and the representation 
made at all with reference to the trustworthiness of Lord Edward Thynne, they 
ought at all events to find for the defendant, the representation not being in 
writing; but that, if they thought it had reference solely to the value of the 
property, then they should further consider whether it had been made fraudulently 
by the defendant. 

For these reasons I think the nonsuit wrong. 





PARKE, B.—The facts of this case having been already stated, it is useless to 
repeat them, but, in order to understand the question to be decided, it is necessary 
to observe that although the plaintiff intended to pay his money for the annuity, 
partly on the security of the transfer of Lord Edward Thynne’s interest in the 
fund, and partly on his personal credit, the question to the defendant, and his 
representation in answer to it, related to the fund only, and in no way to the 
personal credit of the proposed grantor, for the plaintiff's witness asked the 
question with a view that the plaintiff should take a transfer of all the interest 
of Lord Edward, and thus prevent it from being any longer a part of the means 
which constituted his personal credit, the plaintiff, in so far as he trusted to the 
personal credit of Lord Edward, looking to the other means which he might possess; 
and as the witness inquired as to the state of the fund only, and made no reference 
whatever to Lord Edward Thynne’s general solvency, it must be understood, prima 
facie at least, that the defendant’s representation was meant by him to relate to 
the state of the fund only, and not to that fund as an element of his personal 
eredit. If any doubt could exist on this question. it should have been submitted 
to the jury. 

The case, then, I consider to be precisely the same as if Lord Kdward Thynne’s 
personal credit was no way in question, and as if the only subject of inquiry and 
representation had been the state of the fund itself, or, which is the same thing, 
of some subject-matter which the inquirer was about to purchase; and we are to 
decide whether a representation concerning and relating to the qualities of a thing 
only, and not to the personal credit of a third person, be within the Statute of 
Frauds Amendment Act, 1828, s. 6. I am of opinion, after much consideration, 
that it isnot. The section is as follows: [The learned baron here read the section |. 
If we construe the first words of the section according to their ordinary import, as 
we ought to do, it appears to me impossible to say that a representation or assur- 
ance only as to the state of the property to be transferred to the inquirer in any 
way concerns or relates to the ‘‘character, credit, conduct, ability, trade or dealings” 
of the person who is to transfer. It does not concern or relate to his character, nor 
to his credit; it does not relate to his conduct, trade or dealings; for it is wholly 
immaterial, with reference to the inquiry and the answer to it, who had encumbered 
the fund: the only question in substance being, to what extent it was encumbered. 
And it does not concern or relate to his ability, for that word, especially when we 
look at those which accompany it, means in its ordinary sense some quality belong- 
ing to the third party, and not to the thing to be transferred. In order to bring 
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the particular case within the statute, this last word is relied on, and it is said 
that the representation of the state of the fund relates to the ‘‘ability’’ of the 
intended grantor of the annuity, that is, to his “‘ability’’ to fulfil his contract 
to charge the fund, or, if no contract was made at the time of the representation 
(as there was not), then the phrase must be changed, and it must be said to relate 
to his “‘ability’’ to charge the fund. But this will hardly be sufficient to answer 
the exigency of the case, for there is really no question as to the power of the 
third person to charge the fund, such as it is: it must, therefore, be said to relate 
to his “‘ability’’ to give security on a fund of adequate value. In like manner, I 
presume, if a fraudulent representation were made by one person to another about 
to purchase an estate from a third as to the rent paid for it or its quality, as for 
instance, as to the existence of minerals under it (which are cases, in my view 
of the subject, precisely analogous to this), such representation would be said to 
concern or relate to the ‘‘ability’’ of the vendor, that is, to his ‘‘ability’’ to convey 
an estate as valuable as the purchaser expected it to be when he made his purchase. 
In my apprehension this is a very forced construction of this word, and though the 
word is intelligible enough, when read with such contexts, I cannot help thinking 
that anyone who found the word ‘‘ability,’’ as it stands in this statute, would not 
a priori suppose that it could be so applied. JI think, therefore, that, according to 
the ordinary meaning of this word, this representation in no way relates to the 
“ability”? of the intended grantor of the annuity. 

I admit that words may be construed in a sense different from their ordinary one 
when the context requires it (which is not the case here), or when the Act is 
intended to remedy some existing mischief, and such a construction is required 
to render the remedy effectual, for we must always construe an act so as to suppress 
the mischief and advance the remedy. 

We must, therefore, endeavour to ascertain what the mischief intended to be 
remedied was. The framer of the Act has not enabled us to determine this by any re- 
cital in the section itself, and we are, therefore, left to infer it from our knowledge 
of the state of the law at the time, and of the practical grievances generally com- 
plained of. It was stated at the Bar, on both sides, and my learned brothers who 
have preceded me agree, that the mischief to be remedied was the evasion of the 
provision of the Statute of Frauds that no one could be charged with the debt, 
default, or miscarriage of another, unless there was a note in writing signed by the 
party to be charged therewith and I concur in that opinion. Since Pasley v. Free- 
man (1), it is well known, from some reported cases and from others which have 
not found their way into the books, that a practice had grown up of fixing a 
person with the debt of another by parol evidence of a representation as to the 
solvency or trustworthiness of a third person, and proof that credit was given 
on the faith of that representation. The practice did not extend to all cases within 
the Statute of Frauds. That statute applies to a guarantee, for good consideration, 


for a debt already contracted, as well as where credit was to be given; but the 


evil existed only in those cases in which credit was subsequently given, on the 
faith of the representation made. In this respect the practice of bringing actions 
on such parol representations was an evasion of the Statute of Frauds, and Lord 
Tenterden (who framed the Act) I think meant to put all cases on the same 
footing, where one, on the personal credit of another, gave personal credit to a 
third, and to make it necessary that there should be a note in writing where such 
credit was given on the faith of a representation, as well as where it was 
given on the faith of a positive promise. JI consider, therefore, the mischief 
to be this, and no more. It may be suggested that the legislature might have 
meant to put an end altogether to the liability of one person by a fraudulent parol 
representation, whereby another received all the benefit gained by that representa- 
tion; but if such had been the intention of the framer of the Act, I should have 
supposed he would have so drawn it as to include all cases of fraudulent representa- 


A 


tion, to the intent or purpose that another might obtain credit thereby, whereas — 


he has certainly limited the prohibition to representations of character, credit, etc., 
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which circumstances are those that naturally bear on the personal credit or trust- 
worthiness of that third person, and indicate in my mind that the intention was to 
apply the enactment only to such cases wherein personal credit was intended to be 
given to another, and the representation relates to such personal credit, i.e., to 
evasions of the Statute of Frauds. 

The words of the section in question are, it is to be observed, clearly inaccurate, 
probably from a mistake in the transcriber into the Parliamentary roll. We must 
make an alteration in order to complete the sense, and must either transpose some 
words, and read the sentence as if it were “‘to the intent or purpose that some 
other person may obtain money or goods upon credit,’’ or interpolate others, and 
read it as if it were ‘‘to the intent or purpose to obtain credit, money, or goods on 
such representation.’’ If we assume Lord Tenterden’s object to have been merely 
to prevent evasion of the Statute of Frauds, as we think it was, and use this as a 
key for the construction of the section, it would induce one to prefer the former 
alteration, by which the section is made clearly to apply only to cases where the 
purpose of the representation is to obtain personal credit for the third person: 
but then, it would not apply to all cases of such credit, for it would include money 
and goods only, not work and labour done for the third person or houses or land 
let to him on the faith of such representation, which, however, are cases by no 
means of so frequent occurrence as transactions in money and goods. On the other 
hand, if we make the latter alteration, using the same key to the construction 
of the section, we must reject the words ‘‘money or goods’’ as surplusage, as they 
would be included in the general term credit. I think it highly probable that the 
first correction would make the section such as Lord Tenterden originally wrote it; 
but whichever is adopted, I am of opinion that the statute apples only to those 
cases_in which the representation is made, relating to the trustworthiness of a third 
person, with the intent that he may obtain personal credit on the faith of such 
representation. 

I do not by any means intend to say that a representation as to the condition 
or value of a particular part of a man’s property may not relate to or concern his 
‘character, credit, etc.,’’ within the meaning of these words. It would do so where 
the declared object of the inquirer should be to give credit to a third person on 
his personal responsibility, and he is seeking information as to part of the means 
which constitute its value; but where the representation is made as to the state 
of part of the property of such third person, not as an element of trustworthiness, 
but with a view that the inquirer should obtain a right to the thing itself, I am of 
opinion that such a representation in no way relates to or concerns the character, 
conduct, credit, “‘ability,’’ trade, or dealings of that third person, within the mean- 
ing of this Act. 

For these reasons, I am of opinion that the rule ought to be made absolute. 


LORD ABINGER, C.B.—This was a motion to sct aside a nonsuit on the 
Statute of Frauds Amendment Act, 1828, s. 6. The action was brought on an 
alleged false representation of the defendant that the marriage settlement of Lord 
Kdward Thynne was only charged with three specific annuities, whereas it was 
charged in addition with a mortgage for £20,000 to his father, the Marquis of 
Bath, on which representation the plaintiff was induced to advance to Lord 
Edward a sum of money on an annuity secured by a charge on the marriage settle- 
ment. On the objection urged at the trial that the representation, not being made 
in writing, could not by virtue of the statute be the ground of an action, the 
plaintiff was nonsuited, since which the question has been fully discussed on a 
motion to set the nonsuit aside, and the court has taken some time to consider 
of the judgment which ought to be given. JI am of opinion that the rule for settine 
aside the nonsuit should be discharged. : 

The Statute of Frauds Amendment Act, 1828, commonly called Lord Tenterden’s 
Act, was introduced to supply a defect which had been found by experience to exist 


698 ALL ENGLAND LAW REPORTS REPRINT [1835-42] All E.R. Rep. 


in the Statute of Frauds (1677), s. 4, the material part of which, as it applies to 
this case, is in these words: 


“That no action shall be brought whereby to charge the defendant upon any 
special promise to answer for the debt, default, or miscarriage of another 
person, unless the agreement on which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, and signed by the party to be 
charged therewith, or some other person thereunto lawfully authorised.” 


The obvious policy of this statute was to prevent that fraud and perjury which had 
been found by experience, or was thought probable, to arise from trusting to 
evidence of less authority than that of a written document for fixing on a defendant 
the responsibility for the debt, default, or miscarriage for which another person 
was primarily liable. This statute clearly extends to promises to answer for the 


debt, default, or miscarriage of another, whether that debt is secured by mortgage © 


or other specific pledge, or the default or miscarriage arises from the failure of a of 


specific security. | 

This statute seems to have successfully accomplished its object, till a mode was 
discovered of evading it, by shaping the demand, not upon a special promise, 
which the statute supposes, but on a tort or wrong done to the plaintiff, by some 
false or fraudulent representation of the defendant, to induce him to contract with 
another person. The first case of this kind was that of Pasley v. Freeman (1). 
In that case Gross, J., differed from the other judges. He treated it as a case 
entirely new, for which there was no precedent, and as a means of evading the 
Statute of Frauds so obvious, that he predicted an abundant succession of actions 
of the same sort as the result of that determination. The other judges, Lorp 
Kunyon, AsHuurst, J., and Buiter, J., admitted that there was no precedent 
for such an action, but thought there were principles to be found in the law to 
support it, and Lorp Kenyon in particular, with that high tone of moral feeling 
which ever distinguished his judgments, pronounced that the law would have been 
very defective if it had not given a remedy for an injury resulting from a gross 
breach of the plainest rules of morality. Whatever may have been the merit of 
this decision, it is certain that the prediction of Grosr, J., has been fully accom- 
plished. Pasley v. Freeman (1) has been the foundation of a numerous class of 
cases of the like kind, some few of which only have found their way into the 
printed reports, the great majority having passed without further notice after the 
struggle for the verdict ceased. It was to remedy the inconvenience resulting from 
the frequency of those actions that Lord Tenterden introduced the Statute of 
Frauds Amendment Act, 1828, s. 6, which is in these words : 


‘‘And be it further enacted, that no action shall be brought whereby to charge 
any person by reason of any representation or assurance made or given con- 
cerning or relating to the character, conduct, credit, ability, trade, or dealings of 
any other person, to the intent or purpose that such other person may obtain 
money, credit, or goods upon, unless such representation or assurance be made 
in writing, signed by the party to be charged therewith.’’ 


It has been contended that the case now before us does not fall within the 
proper construction of this statute because it is the case of a false representation 
of a particular fact; that it was not a representation concerning the general ability 
of Lord Edward Thynne, or made with an intention that credit, or money, or goods 
should be obtained, on the belief of his general ability; and that the statute ought, 
by construction, to be confined to cases where the representation concerns the 
general ability, or where the party to whom it is made proposes only to rely on 
the general ability, or personal security or promise, of the person to be trusted. 
It is true that the question raised turns on the meaning of the word ability in 
the Act. The first objection presupposes that the word ‘‘general’’ ought to be 
implied before the word ‘‘ability,’’ in order to give to the whole section the sense 
contended for. Tt seems to me to be contrary to the first principles which ought to 
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govern the construction of a remedial statute to introduce words by implication for 
the purpose of narrowing the remedy, and thereby excluding a particular class of 
cases that are obviously within the mischief. For if this construction should 
prevail, the mischief apprehended by Gross, J., and verified by experience, will be 
met by a very inadequate remedy, as it will be found very easy to make such 
actions turn on representations and assurances that are collateral to the general 
ability of a third person. Such, for instance, as the representation of the value 
of a particular estate, either in land or goods; of the power to charge it; of the 
soundness of the title; of the expectations of the party, or his right or well- 
erounded hope of a legacy, succession, inheritance, or office. The inquiry of the 
party seeking information will be ingeniously directed to some specific object or 
circumstance from which the ability of the party to perform the engagement on 
which he is trusted with money may be inferred, and thus a plentiful crop of 
actions will be left behind, whereby, on verbal representations alone, a defendant 


“may be charged with the debt, default, or miscarriage of another. As in the 
present case, it is plain that the defendant is sought to be charged for the debt, 


default, and miscarriage of Lord Edward Thynne, in the non-payment of the 
annuity which he contracted to pay. And I cannot very well see the policy of 
requiring a written representation of the general ability of Lord Edward Thynne to 
pay an annuity by means of his general pecuniary resources, and at the same time 
of excluding the necessity of a written representation of his ability to pay it out of 
or by means of a particular unfettered fund. The one and the other are equally 
susceptible of misapprehension, of uncertainty, of distortion, of misconstruction, or 
of being invented by fraud and supported by perjury. 

But after all, what does the general ability or substance of a man consist in, 
but in one or more particular sources from whence it is derived? He may have 
a landed estate unfettered by mortgage or other encumbrance, or a sum of money 
in the funds, or a large capital embarked in a successful trade, or a large balance 
in his banker’s hands. On all or any of these his general ability may depend. Can 
it be said, that a representation of any one of these sources of ability has no 
relation to his general ability? Suppose that in the case now before us, the 
inquiry had been in the strictest sense concerning the general ability of Lord 
Edward Thynne, and the answer had been in these words: ‘‘I know nothing of 
his circumstances, but that he is entitled by his marriage settlement to the 
dividends for his life of a sum of £48,000, which are invested in the funds, and 
that at least one-half of these dividends are unfettered by any charge upon them.”’ 
Could this answer be said to have no relation to the question? Would it not be in 
effect an answer from which the party inquiring might imply the general ability 
of Lord Edward Thynne to a certain extent? Would it not be a resource entitling 
him to credit, that he should have the ability to charge this fund for his life, to 
the amount of half the dividends? Can it be denied that it forms a part of a 
man’s general ability that he is able, by specific means, to give sufficient security 
to pay the money he borrows, or to comply with any other pecuniary engagements 
into which he enters? The objection is more specious in the second form, namely, 
that in this case the plaintiff never meant to rely on the ability of Lord Edward, 
or on his character, conduct, credit, trade, or dealings, but on a specific security, 
respecting which alone his inquiries were directed, and that the statement does not 
extend to a false representation of the value of any specific property. This 
objection, however, appears to me to be founded on a fallacy. In fact, the plain- 
tiff meant to rely on the ability of Lord Edward Thynne to give him an efficient 
security to repay him, by way of a life annuity, the money he advanced. It was 
to ascertain this ability that he made the inquiry, and it was on the alleged faith 
he put in the answer that he advanced the money. That answer was, in the very 
words of the statute, a representation relating to the ability of Lord Edward 
Thynne, made to the intent that he might obtain money from the plaintiff. Can 
it make any difference, in reason or policy, or the mischief to be remedied, that 
the party lending the money or furnishing the goods intends to take a specific 
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security? Is the ability to give an efficient security the less a part of the ability 
of the party, because the person inquiring means to take such security? Can the 
intention of the inquirer alter the relation of the answer to the ability of the party? 
According to this objection, an inquiry, whether a party wishing to borrow money 
has an estate in land of £5,000 a year, or £100,000 free of all encumbrances, or a 
large investment in goods addressed to foreign markets, on which he may assign 
the bill of lading, would not be an inquiry respecting his ability, if the object of 
the inquirer were to obtain a specific security for money lent; but if the object 
were to lend money on his personal credit only, then the inquiry would relate to 
his ability, and, consequently, the answer to such an inquiry would or would not 
concern or rakate to the ability of the party wanting the money, according to the 
intention of the party making the inquiry. 

The statement of such a conclusion as the necessary consequence of the argu- 
ment, is in effect a sufficient refutation of it. The statute says nothing of the 
object of the party making the inquiry, nor indeed of the inquiry itself. It speaks 
only of a representation or assurance concerning or relating to the ability of any 
other person, to the intent or purpose that such other person should obtain money, 
goods, or credit. And it seems to me, that there is no necessity which compels 
us, nor advantage to be gained that should induce us, to mix up with these plain 
words, or to qualify them by, any reference to the object of the party to whom 
the representation is made, of taking security upon any specific fund for the money 
or goods obtained from him. 

The author of this statute appears to have had the Statute of Frauds before 
him. Some of his words are adopted from that statute, and where he has repudiated 
the words before him and adopted others, he seems to have done so with a view 
not to narrow, but to extend his remedy to all possible cases in which litigation, 
fraud, or perjury, might be prevented, by requiring a written document to attest 
a representation or assurance concerning or relating to the conduct, character, 
credit, or ability of another, by means of which representation and assurance the 
party making it intended that other person to obtain money, goods, or credit. 
It is plain that the remedy proposed by the Statute of Frauds extended to a promise 
to pay any debt, or answer for any default of another, whether that debt was 
secured by mortgage or not, or whether specific security was taken or not against 
that default; whereas, by the construction now contended for, though a promise 
to pay a debt of another, secured by mortgage, is within the Statute of Frauds, 
yet a false representation of the value of the property is not within Lord Tenter- 
den’s Act; nor can any representation of the value of specific property be deter- 
mined to be within the Act, until the party to whom it is made shall have finally 
concluded whether he will take a specific security or rely on the personal credit of 
the party who is represented to be able to give that security. It seems to me, 
therefore, that the true construction of the statute is that the representation or 


assurance should concern or relate to the ability of the other person, effectually to | 


perform and satisfy the engagement of a pecuniary nature, into which he has 
proposed to enter, and on the faith of which he is to obtain money, credit, or goods. 
As the representation in this case was clearly one of that nature, I think it was 
within both the words and spirit of the statute. 

With regard to the remarks which have been made on the introduction into the 
statute of the word ‘‘upon,’’ without any grammatical relation to the other words 
of the sentence, I must observe that I am decidedly of opinion that this word must 
be rejected as nonsensical and that we cannot admit a conjectural transposition of it 
in order to interpret the statute. Neither do I think that either of the conjectures 
offered gives the most probable account for the introduction of the word. The 
manuscript of this clause most probably contained the word ‘‘thereupon’’: on 
revising it, the author considered that the word was superfluous to express his 
meaning, and that it might possibly, if it had any effect, rather narrow the con- 
struction. He has, therefore, meant to strike it out, but has not carried his 
erasure with sufficient force through the latter part of the word. The word ‘‘upon”’ 


~ 
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has, therefore, found its way into the print, and has escaped notice afterwards when 
the bill was in committee. The printers of bills for the two Houses seldom commit 
an error on the side of omission. Everything which is not beyond doubt erased 
in manuscript is sure to be served up in print, and, if it should afterwards escape 
detection in committee, finds its way on the rolls of Parliament, and into the statute 
book. 


LORD ABINGER, C.B.—The court being equally divided in opinion the effect 
would be that the rule would be discharged; but the question being one of much 
importance, the court are disposed to allow the defendant to have a new trial on 
payment of costs, in order that he may have an opportunity of raising the question 
on the record, for the opinion of a court of error. 

Rule accordingly. 


ATTORNEY-GENERAL v. CAIUS COLLEGE 


[Rotts Courr (Lord Langdale, M.R.), April 10, 11, 18, May 31, 1837] 
[Reported 2 Keen, 150; 6 L.J.Ch. 282; 48 E.R. 585] 


Will—Charitable gift—Specific fund directed to be invested—Income disposed of 
in specified amounts—Large increase in income—Application of surplus. 

Trust and Trustee—New trustee—Refusal to appoint—Charity—Misap plication of 
fund over two hundred years—No corrupt motive. 

A testator, contemplating that a fixed annual income of £250 would arise 
from the investment of £5,000, which annual income he directed to be dis- 
tributed by his supervisors in the manner directed by his will, gave to his 
executors and other persons certain property, and directed them, after his 
death, to erect a grammar-school for the instruction of five score scholars; and 
he ordered six tenements to be built for six almsfolk, and ordained six fellow- 
ships and scholarships to be founded in Caius College. He then appointed 
the master and fellows of Caius College to be the supervisors of his will, and 
willed that the master and four senior fellows should perform all that was 
appointed to be done by the supervisors, and he gave to the master and four 
senior fellows for their pains, yearly, the sums of money afterwards appointed 
to them. He then gave particular sums, amounting in the whole to £243 
14s. 8d. (among which were a sum of £3 to the master, and 30s. each to the 
four senior fellows), and he willed that the remainder of the £250 per annum 
should be from time to time bestowed in such charitable uses as his executors 
for their times and, after, his supervisors should think fit. The £5,000 given 
by the will was invested in land, and the rents had increased greatly beyond 
the £250 originally contemplated by the testator. 

Held: the master and four senior fellows were entitled on trust for charit- 
able purposes to a proportion of the surplus rents pro rata with the other 
specified objects of the testator’s bounty, and not to the whole income apart 
from the specific amounts disposed of. 

Principles on which the court proceeds in the exercise of its jurisdiction over 
charitable foundations, and in the application of relief where the funds have 
for a long period been, without corrupt intention, misapplied by the trustees: 

The court considers not only the terms of the gift, but the circumstances 
under which the gift was accepted, and the foundation established. 
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A college is under no obligation to accept an accession to its foundation, or 


any other trust; but, if it does accept it without any arrangement made for a 
modification at the time of acceptance, it is bound to adhere strictly to the 
trust. 


If there are questions on the original instrument of foundation, and an 


arrangement be made at the time of acceptance, evidenced either by contem- 
poraneous instruments or even by constant subsequent usage which may be 
considered as evidence of such arrangement, the court will not disturb it, 
though in its own view of the original instrument that arrangement was in 
effect a modification of what might be considered the best construction of the 
instrument. 


Where the founders of charitable institutions have thought fit to appoint 


colleges to be trustees of their foundations, the court is not at liberty to inter- 
fere with the will of the founder in that respect on the notion that when in- 
dividuals are trustees there is a greater personal responsibility. 


Where there had been great errors and misapplications of the charitable 


funds committed by the trustees and their predecessors for two centuries, but 
no corrupt or improper motive was imputed to them, the court refused to 


appoint new trustees; and in consideration of the great accumulation of the 
charity property, the result of the care and economy of the trustees, and of 
other circumstances, the court, notwithstanding the errors which had been 


committed, allowed to the trustees their costs of the suit out of the funds 
which had been so accumulated. 


Notes. Distinguished: Solicitor-General v. Bath Corpn., A.-G. v. Blair (1849), 


18 


As to the apphcation of surplus income in ease of later accretion, see 4 Hats- 


iJ Ch. 275. 


Bury’s Laws (8rd Edn.) 308; and for cases see 8 Digest (Repl.) 443 et seq. 


Case referred to: 


(1) Jemmit v. Verril (1826), Amb. 585, n.; 27 E.R. 380; 8 Digest (Repl.) 398, 


894. 
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Dyose v. Dyose (1715), 1 P.Wms. 3805; 24 H.R. 401, L.C.; 23 Digest (Repl.) 425, 


4960. 


Page v. Leapingwell (1812), 18 Ves. 463; 34 E.R. 392; 8 Digest (Repl.) 447, 1412. 


Mystery of Mercers v. A.-G. (1828), 2 Bli.N.S. 165; 4 E.R. 1094, H.L.; 8 Diges 
(Repl.) 445, 1365. 
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A.-G. v. Bishop of Llandaff (1819), cited in 2 My. & K. 586; 39 E.R. 1068; 8 


Digest (Repl.) 464, 1642. 


Danvers v. Manning (1786), 2 Bro.C.C. 18; 1 Cox, Eq. Cas. 203; 29 E.R. 9, 


L.C.; 44 Digest 747, 6048. 
A.-G. v. Skinners’ Co. (1827), 2 Russ. 407; 38 E.R. 889, L.C.; 8 Digest (Repl 


445, 1369. 


A.-G. v. Bristol Corpn. (1820), 2 Jac. & W. 294; 37 E.R. 640, L.C.; 8 Digest 


(Repl.) 446, 1383. 
A.-G. v. Gascoigne (1883), 2 My. & K. 647; 1 LiJdsCh. 122; 39. BR... 20oas 


Digest (Repl.) 445, 1374. 


8 


A.-G. v. Johnson (1758), Amb. 190; 27 E.R. 128, L.C.; 8 Digest (Repl.) 444, 


1343. 


A.-G. v. Catherine Hall, Cambridge (Master, oe) (1820), Jac. 381; 37 E.R. 


894, L.C.; 8 Digest (Repl.) 445, 1368. 


TA: ae eee Nose College (1834), 8 Bl.N.S. 377; 2 Cl. & Fin. 295; 5 E.R. 


983, H.L.; 8 Digest (Repl.) 445, 1376. 


Ré Jordeyn’s Charity (1883), 1 My. & K. 416; Coop. temp. Brough. 78; 39 E.R. 


789, L.C.; 8 Digest (Repl.) 445, 1370. 


A.-G. v. Pembroke Hall (1825), 2 Sim. & St. 441; 4 L.J.0.8.Ch. 58; 57 E.R. 


415; affirmed (1829), 1 Russ. & M. 751, L.C.; 8 Digest (Repl.) 481, 1877. 


A 


es 


H 


I 


A 


C 


Rolls Ct.] A.C. v. CAIUS COLLEGE | 708 


A.-G. v. East Retford Corpn. (1833), 2 My. & K. 35; 39 E.R. 857; 8 Digest 
(Repl.) 501, 2211. 

Drummond v. Duke of St. Albans (1800), 5 Ves. 4383. 

A.-G. v. Dean of Christ-Church (1826), 2 Russ. 821; Jac. 637; 38 E.R. 624, ie oe: 
8 Digest (Repl.) 498, 2167. 

A.-G. v. Exeter Corpn. (1827), 2 Russ. 362; 88 E.R. 872, L.C.; 8 Digest (Repl.) 
501, 2209. 

Davis v. Spurling (1829), 1 Russ. & M. 64; Taml. 199; 39 E.R. 25; 24 Digest 
(Repl.) 727, 7134. 
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Information filed by the Attorney-General, at the relation of William Reeves and 
others, against the master and fellows of Gonville and Caius College in the Univer- 
sity of Cambridge, and against the master and other members of the college in 
their individual capacities, and against Mr. Bailey, the schoolmaster of a free 
erammar-school, founded by Dr. Stephen Perse, the testator in the cause, praying 
an account of the property belonging to, or applicable to the purposes of the 
charity founded by Dr. Perse, which had been possessed by the master and fellows 
of the college; and a declaration that the income thereof was applicable to the 
charitable purposes declared in the will of Dr. Perse, and of George Griffith, and 
particularly in support of the free grammar-school, and the maintenance of the 
master and usher thereof; and that the rents of certain hereditaments in Free 
School Lane in Cambridge, were exclusively applicable to the support of the 
school, and of the master and usher; also that the master and fellows in their 
corporate capacity, and the other defendants personally might answer for such part 
of the income as had been improperly applied; and that the master and fellows of 
the college, and the master and four senior fellows thereof might be removed from 
the office of trustees and supervisors of the will, at least so far as respected the 
school and the management thereof, and the appointment of the master and usher 
thereof, and that ordinances and orders might be made for the government of 
the school for the time to come. 

This charity was founded by the will of Dr. Stephen Perse, dated Sept. 27, 1615. 
The testator gave sums of money, amounting to £5,000, to be advanced by way of 
loan to certain corporations; and, contemplating that a fixed annual income of 
£250 would arise therefrom, he directed the same to be distributed by his super- 
visors in the manner directed by his will. He then gave to his executors, and 
other persons property in Cambridge, and directed them, after his death, to erect 
and build a convenient house to be used for a grammar-school, with a lodging 
chamber for the master and another for the usher; and he willed that five score 
scholars born in Cambridge, Barnwell, Chesterton and Trumpington, and no more 
nor any other, should be in the free school taught and instructed, and those freely. 
He then ordered to be built six tenements for the habitation of six poor almsfolk, 
and ordained six fellowships and six scholarships to be founded and settled in 
Gonville and Caius College, to be called Dr. Perse’s fellows and scholars. He 
appointed the master and fellows of the foundation of the college to be supervisors 
of his will, and willed that the master and four senior fellows should execute and 
perform all that was appointed to be done by the supervisors; and he gave to the 
master and four senior fellows for their pains, yearly, the sums of money after- 
wards appointed to them. The will then proceeded to direct the application of the 
£250 per annum, as follows: 


‘Item, I will that the said £250 per annum to be received as aforesaid, 
yearly by my supervisors, to be by them yearly paid out in such sort to such 
persons and purposes as by this my will is appointed to be paid in perpetuity, 
at the two feasts of St. Michael and the Annunciation yearly, by equal 
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portions. Item, to the schoolmaster of my free school £40 per annum, and to A 
the usher £20 per annum for ever.”’ 


He then proceeded to give other particular sums, amounting in the whole to 
£243 14s. 8d., among which were the following : 


‘Item, to the master, fellows, and scholars of the said college, towards the 
reparations of the buildings of the said college, now built and hereafter to be 5B 
built, and increase of their stock, £6 18s. 4d. Item, to the master of Gon- 
ville and Caius College for the time being, £3 yearly for ever; and to the 
four senior fellows of the ancient foundation of the said college from time to 
time 380s. a piece yearly, for ever.”’ 


The testator then disposed of the remainder of the £250 as follows: C 


- 


“The remainder of the said £250 per annum, I will, shall be from time to 
time bestowed in such charitable uses as my executors for their times, and, 
after, my supervisors shall think fit.’’ 


He appointed Valentine Carey, Martin Perse and Robert Spicer to be executors, 
and contemplating the possibility of the intended loans not being effected, he in JP 
that case empowered his executors to invest the £5,000 in the purchase of land 
to produce an income of £250 a year, ultra reprises, to be purchased or taken in 
mortmain, or to such uses and to such feoffees, or in such manner as by his execu- 
tors or the survivor of them, and, after their time, by his supervisors should be 
thought fit, so always as the yearly revenue thereof might be, yearly from time 
to time received, laid out, and paid in such manner, to such uses, intents, and [{ 
purposes, and to such persons as before in his will was appointed to be paid in 
perpetuity; and at the end of his will he ordained that, after the death of his 
executors, the master and fellows of the college should be executors of his will, 
and should perform whatever his former executors should leave unperformed; pro- 
vided, however, that the master, and four senior fellows should, after the death of 
the first named executors, have the ordering, disposing, election and gg dea) he at) 
of all things appointed to his executors or supervisors te his will. 

The corporations to whom the testator desired that the £5,000 should be 
advanced by way of loan declined to accept the same, and that sum was, in pur- 
suance of the directions of the testator in case the loans should not be accepted, 
invested in the purchase of land, and the land so purchased was conveyed to the 
master and fellows upon the trusts of the will. The income arising from this ¢ 
property had increased from the sum of £250 originally contemplated by the 
testator, to upwards of £2,000 a year. 

It was admitted at the Bar, on the part of the defendants, that great errors and 
irregularities had been committed in the management of the property in the 
distribution of the income, and particularly in the conduct and management of | 
the school; and a reference for a scheme was not, therefore, resisted. H 

The principal questions raised on the information were: (i) whether the master 
and four senior fellows took, under the bequest of the remainder of the £250, the 
whole surplus income after payment of the specific bequests, as trustees for such 
charitable purposes as they thought fit, and for the benefit of the college, if they 
so thought fit to exercise their discretion; or whether they took only, under the 
gift of the remainder of the £250, a rateable proportion of the surplus income [| 
with the other objects of the specific bequests, as trustees for charitable purposes, 
exclusive of an application of it to their own benefit; (ii) if the latter were the 
right construction of the will, whether the college was not entitled, under a deed 
of arrangement between the heir and executor of the founder and the college, to 
dispose of the whole income; (iii) whether the master and four senior fellows 
ought not to be removed from their office of trustees; (iv) whether, as against 
the master and one of the senior fellows, the account ought not to be carried 
back beyond the period at which the information was filed. 


Soa 
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Tinney and Parker for the Attorney-General. 
Pemberton, Kindersley and George Turner for the defendants. 


LORD LANGDALE, M.R.—It appears from the will that the testator, having 
several benevolent purposes in view, intended them to be carried into effect by 
means of the college of which he had been a fellow. His principal object, however, 
appears to have been to establish a free grammar-school in Cambridge. He gave 
the land on which the school was to be built, and directed his executors to build 
it. He further directed that boys educated in the school should have a preference 
in the election of the scholars on his foundation, and intimated, rather than ex- 
pressed, a wish that his fellows might, by sufficient authority, be incorporated into 
the body of the college. He gave to the schoolmaster and usher, and to the scholars 
and fellows of his foundation, different sums amounting in the whole to £144, 
making considerably more than half of the whole revenue; and the whole scheme 


appears to me to indicate an earnest desire to encourage the school in close con- 


nection. with the college. The master, fellows, and scholars, or, as in another 
place he calls them, the master and fellows of the foundation, are appointed the 
supervisors of his will, and his executors, after the death of the persons first 
appointed. But he wills that the master and four senior fellows do at all times 
execute and perform everything in his will appointed to be done by the super- 
visors. He gives to them certain annual sums of money, expressly ‘‘for their 
pains’’; and, in a subsequent part of the will, he provides that only the master 
and four senior fellows shall, after the death of his executors, have the ordering, 
disposing, election and appointment of all things appointed to his executors or 
supervisors by his will. The master and four senior fellows are, therefore, in effect 
trustees of the will, and of this charitable foundation to be carried on in connec- 
tion with the college. The power, however, of expelling fellows and scholars is 
expressly given to the master and twelve senior fellows. 

It may not unreasonably be supposed that, in establishing the close connection 
which he did between the school and the college, the testator intended to do that 
which would be beneficial to both. What pecuniary benefit he intended for the 
college is to be collected from the terms of his will, and the mode in which he has 
directed the distribution of the fixed revenue of £250 a year which he contem- 
plated. The particular sums of which he directed the application amounted in 
the whole to £243 14s. 8d., leaving a remainder of £6 5s. 4d. Among the par- 
ticular sums which he gave, were £6 13s. 4d. towards the reparation of the build- 
ings of the college then built, or thereafter to be built, and the increase of their 
stock; the sum of £3 to the master of the college, and the sum of 30s. to each of 
the four senior fellows of the ancient foundation; and he gave the remainder of 
the £250 to be bestowed in such charitable uses as his executors for their time, 
and after, his supervisors should think fit. 

On the construction of the will, I think that, in the gift of the £6 13s. 4d., the 
testator treated the college as an object of his bounty; but, in giving the particular 
sums to the master and four senior fellows, it scarcely appears that he intended 
to treat them in that character. He imposed on them an onerous duty, and, 
having regard to the words used in a preceding part of the will, namely, 


“I give to the said master and four senior fellows, for their pains respectively 
for ever, the sums of money appointed to them by this my will, desiring them 
to see the uses of this my will duly performed,”’ 


I think it appears that he meant to give them, not a mere bounty, but a remunera- 
tion for the services which he intended them to render. As to the remainder, I 
consider it to be no beneficial gift to the college, but a specific direction to bestow 
it in such charitable uses as the supervisors should think fit; and I think that 
this direction does not entitle the master and four senior fellows to apply any 
part of the remainder to their own exclusive use. Being the acting supervisors 
and trustees of the fund, it was their right and duty, as such trustees, to apply 
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the remainder to charitable uses; but, being trustees, I am of opinion that they 
were not entitled to make themselves partakers of the benefit. 

This appears to me to be the construction of the will, having regard to the fixed 
income which the testator contemplated, and I do not think that the effect is 
materially varied by the subsequent clause of the will in which the testator con- 
templated a purchase of land in lieu of the particular investment of the £5,000 
which he intended to be made. He desires that the purchased land should pro- 
duce £250 a year beyond reprises, but he fixes the trust on the yearly revenue 
of the land, and directs the same to be 


‘paid in such manner, to such uses, intents, and purposes as before in his 
said will was appointed to be paid in perpetuity’’; 


and although, on the construction of the will, with reference to the increased 
revenue, it may be doubtful whether we ought to consider the remainder spoken 
of by the testator as the fixed sum of £6 5s. 4d. (being the residue of the £250 a 
year after deducting the particular payments appointed by the testator) or as the 
same sum together with its proportional increase in reference to the augmentation, 
or the whole residue of the augmented income after deducting the fixed payments 


directed by the will, yet, in any view of the case, it appears to me that the only | 


power which the master and four senior fellows could possess would be to direct 
the charitable purposes to which such residue should be applied, and that they 
would have no power to apply any part to their own use, any otherwise than as 
they might be partakers of a proportionate or proper increase of the sum given 
to the college as a bounty, and probably to increased recompense for increased 
trouble in the managing a property of increased value. 

In cases of this nature, however, it is important to look, not only at the terms 
of the gift, but also at the circumstances under which the gift was accepted and 
the foundation established. It appears that, very soon after the testator’s death, 
the other two executors committed the executorship to Martin Perse alone, and 
that he alone, in concurrence with the college, settled the foundation. The cor- 
porations declined the loans which were offered to them; and, on Oct. 17, 1616, 
Martin Perse covenanted with the master and the four senior fellows that he 
would, before Michaelmas then next, cause to be assured so much land as should 
be of the yearly value of £250 above reprises, and by common estimation likely 
to continue so, to the master and four senior fellows, for the performance of the 
good uses intended by the will; and would, before the same time, cause to be 
erected the free-school, alms-houses, and causeway mentioned in the will. 

Some time after this, Martin Perse purchased from Sir Thomas Bendishe, for 
£5,000, the manor of Frating and other property, which he afterwards by deed, 
dated Mar. 6, 1618, conveyed to the master and six fellows of the college, on 
trust to permit the master and fellows to dispose of the same in the performance 
of the good uses expressed in the will, and thereafter, at such time as the master 
and fellows should think fit, to convey the property to the master and fellows and 
their successors for ever; and by an indenture of even date, Martin Perse coven- 
anted that Sir Thomas Bendishe should surrender fourteen acres of woodland, 
being copyhold, to the use of the same trustees on the same trusts. 

By another indenture of the same date (Mar. 6, 1618), and made between Martin 
Perse of the first part and the master and fellows of the second part, the master 
and fellows acknowledged that the property conveyed to the trustees was then of 
the yearly value of £250, and they accepted the conveyance thereof as a full 
satisfaction and performance to them of the legacy of £250 per annum; and they 
released Martin Perse and the executors from that legacy of land intended to be 
purchased with the £5,000. This deed, after providing for the then possible case 
that the corporations might recover some of the sums intended to be advanced 
to them by way of loan, contained a covenant on the part of the master and 
fellows that they would, out of the rents of the property, so far as the same would 
extend, maintain the good uses mentioned in the will to be maintained with the 
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yearly revenue of £250; and that if, by wood sale, or other profit arising out of 
the property, any sum of money should be raised above the yearly revenue of 
£250, the same should be invested in the purchase of lands the rents of which 
should be applied in the reparation of the new buildings of Stephen Perse in the 
college, and the free-school and alms-houses in the town of Cambridge, founded 
under the will of Stephen Perse, and in defraying expenses about the property, or 
concerning the endowment made by Stephen Perse by his will to the college; and 
lastly, to the bettering of the said good uses appointed by the will to be per- 
formed with the revenue of £250 per annum, or for the bettering of some of them 
as to the master and fellows and their successors should seem most fit. The master 
and fellows then acknowledged that Martin Perse had distributed £500 in making 
a new building in the college for the Perse fellows and scholars; and then pro- 
vision was made for the event which might happen of the rents falling off so as 
not to produce £250 a year. 

In substance this arrangement, instead of providing for the immediate applica- 
tion of any surplus income, provided first for its investment and then for the 
application of the income arising from the investment; and, passing over any 
question arising from the purchase of woodland and copyhold property, for which 
(if I correctly understand the transaction) freehold was afterwards substituted, it 
does not appear to me that the arrangement was in any way improvident or im- 
proper. In the beginning it was much more safe and prudent to make some invest- 
ment of the surplus instead of making an immediate application of the whole, and 
the purposes for which the income arising from the investment were to have been 
applied seem to have been right. It is, I think, to be collected from the deed 
that Martin Perse and the college at that time considered that £250 a year was 
the whole amount which the testator intended to apply to the charitable uses men- 
tioned in his will. If this were strictly so, the surplus would have had to be 
applied to such charitable purposes as the college should direct; but, by this deed, 
the college covenanted that, after repairs and expenses were satisfied, the income 
to arise from the investment of the surplus should be applied in bettering the good 
uses appointed by the will, or some of them, as the college should direct. 

Now it has often been declared in this court, that a college is under no obliga- 
tion to accept an accession to its foundation, or any other trust; that, if it does 
accept it without any arrangement made for a modification at the time of accep- 
tance, it is bound to adhere strictly to the trust; but that, if there are questions on 
the original instrument of foundation, and an arrangement be fairly made at the 
time of acceptance, and is evidenced either by contemporaneous instruments or 
even by constant subsequent usage which may be considered as evidence of such 
arrangement, then the court will not disturb it, although in its own view of the 
original instrument that arrangement was in effect some modification of that 
which might now be considered the best construction of the original instrument. 
Looking at the case with reference to these considerations, though I might in 
some degree differ in opinion from those who agreed to this arrangement of March, 


.1618, I should not think myself at liberty to disregard it. It was, I think, a 


reasonable arrangement for carrying into execution the trusts of the will, and 
although the mode of accumulation, if constantly pursued, would after a certain 
time lead to inconvenience requiring a check and some new regulation under the 
authority of this court, yet, as to the application of the revenue, I see nothing to 
object to it as a term on which the executors conferred or the college accepted the 
trust; and, if that mode of application had been pursued in the spirit in which it 
was directed, I think that there would have been no just ground of complaint, and 
that it would not have been proper for me to make the sort of decree which, under 
the present circumstances, the case appears to me to require. 

It would appear that, soon after the testator’s death, Mr. Martin Perse, in per- 
formance of the will and of his own covenant in the deed of 1616, erected a school- 
house and lodgings for the schoolmaster and usher. The school-house and lodgings 
did not occupy the whole of the land destined for them, and, on April 20, 1621, 
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the executors and devisees in trust of Stephen Perse demised a portion of the land 
to Robert Allot, for fifty years, for the purpose of raising a yearly rent to be 
bestowed for and towards the reparation of the free school; and there can, I appre- 
hend, be no doubt that the whole revenue derived from the property was properly 
applicable to the purposes of the school alone. In February, 1628, ordinances for 
the government of the school were made by the executors and the judges of assize. 
In November, 1657, the survivor of the trustees named in the deed of March, 1618, 
conveyed the estates therein comprised to the master and fellows of the college; 
but it does not appear that anything further was done with the property in Free 
School Lane, or in whom the inheritance of that property is now vested. In 1686 
Mr. George Griffith gave to the master and fellows £100 to be employed for a 
supplement to the revenue of the free school. 

The foundation of the charity being such as I have stated, it appears from the 
proceedings in this cause that there have been considerable errors and irregularities 
in the management of the property, in the distribution of the income, and more 
particularly in the conduct and management of the school. The defendants admit 
at the Bar that it has been so, and they are so far from interposing any obstacle 
to the due regulation of the charity that they offer to give every facility for that 
purpose. Under these circumstances it is clear that there must be a reference to 
the master to approve of a scheme for the application of the income of the property 
belonging to this foundation, and for the conduct and management of the school, 
and that there must be an account of the receipts and payments of the defendants. 
But the relators, in the name of the Attorney-General, insist that, besides this 
relief, the master and fellows of the college ought not to be allowed to act as 
trustees of the property, and that, as against the master and one of the fellows, 
the account ought to be carried much farther back than the filing cf the informa- 
tion. Some questions are raised respecting the declarations which ought to be 
made for the guidance of the master in settling the scheme; respecting the proper 
inquiries for ascertaining the property, and respecting the costs of the suit. 

On the question whether there ought to be new trustees, I am of opinion that 
I ought not to apply to the case any such general principle or general reasonings 
as have been urged at the Bar. It is not for me to consider whether corporations 
or colleges are or are not, in a general view, well or ill qualified to be trustees. 
The founders of many charitable institutions have thought fit to appoint colleges 
to be trustees of their foundations. The law has allowed this to be done, and 
courts of equity are not, in my opinion, at liberty to say that this shall not be 
done, on the notion that, when individuals are trustees, there is a greater personal 
responsibility. How little that personal lability is in many cases available, ex- 
perience shows us, but I consider it clear that these are not considerations which 
this court is at liberty to resort to on such questions; and I cannot admit the 
validity of the argument, which, after all the errors and misapplications that on a 
careful examination of the original documents appear to have been committed by 
the present members of the college and their predecessors for two centuries past, 
affirms that every error was wilfully committed and infers, from the total amount 
of them, that the present members of the college or corporation and their successors 
in all time to come are and will be incompetent faithfully to fulfil the office of 
trustees. On the other hand, when I see how anxiously the founder in this case 
has connected his foundation with the college and the utter impossibility of 
separating one from the other without defeating his plain and manifest intention, 
I conceive it to be perfectly clear that the college cannot be removed from the 
office of trustees on any of the grounds stated, and it does not appear to me that 
the circumstances of this case make it fit to accede to the proposal which has 
been made to appoint new trustees without prejudice to the rights of the college 
as supervisors, or that any real advantage would be gained by it. It seems to me 
that, whatever regulations might be made in that respect, the effective admini- 
stration must, consistently with the testator’s intention, substantially remain with 
the college and that, after all that can be done, the right of resorting to this 
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court would, as in other cases of trust, afford the only real and effective security 
for the due administration of the trust. 

With respect to the accounts as against the college and the defendants Messrs. 
Turnbull, Musgrave, Houlditch and Thurtell, nothing more is asked than an 
account from the filing of the information. But.with respect to the master of 
the college and Dr. Woodhouse it is asked that they should be ordered to refund 
certain sums which they have received beyond the amount of what was justly 
payable to them. 

As to the allegation on which this demand is made, I am under the necessity of 
saying that, after considering the nature of this foundation and the facts stated in 
the answer, it does, in my present view of the case, appear to me that consider- 
able over-payments were made to the master and four senior fellows of the college 
before 1830; but, notwithstanding that, considering all the circumstances of this 
case—that the first deviation from the letter of the will in favour of the master and 
four senior fellows was made in 1787, before the present master was made a mem- 
ber of the college—that the alterations in 1804 and in 1812, in which the present 
master concurred, were made in conjunction with the four senior fellows at those 
times respectively, and who are not now before the court—that the alteration in 
1825, in which the present master and Dr. Woodhouse partook, were made in con- 
currence with three other senior fellows, who are not now before the court and 
one of whom has been dismissed from the suit since its institution—considering 
further, that the amount which, in reference to all the circumstances of this case, 
the master and four senior fellows might have been justified in receiving has not 
been ascertained, but is now subject to question, so that the amount of over-pay- 
ment is even at this time unknown, and conceiving that the excess cannot under 
the circumstances of this case be fairly measured by the advance from the pre- 
vious payment—considering also that, in 1830, when the objectionable nature of 
what had been done was first brought to the attention of the master and four 
senior fellows, a correction (whether adequate or not) was bona fide undertaken 
to be applied and was in fact applied—having regard also to the admissions, properly 
made at the Bar, that no corruption or improper motive is chargeable against any 
of the parties in this cause, and that every facility is now offered in placing the 
matter on a proper footing, I am of opinion that I should deviate from the prin- 
ciples on which the court has acted in such cases, if I were to direct the account 
to be carried back against the master and Dr. Woodhouse in the manner that has 
been asked. 

With respect to the declarations which ought to be made, it appears to me 
that they should be so far particular as to call the attention of the master dis- 
tinctly to the property to be applied, and to the purposes to which it is applicable; 
and, under the circumstances of this case, I think that I cannot properly make a 
decree leaving to the defendants so much discretion as was done in Jemmit v. 
Verril (1). I, therefore, propose to make a declaration almost in the terms which 
have been asked by the relators in the name of the Attorney-General. 

The costs of the suit remain to be considered. The relators must have their 
costs out of the fund. They do not ask any costs against the defendants, but they 
desire that all the defendants should be made to bear their own costs of these pro- 
ceedings. On what ground this is desired against the defendants Messrs. Turnbull, 
Musgrave, Houlditch and Thurtell, has not been stated; it is desired against the 
college, the master of the college and Dr. Woodhouse, on account of their par- 
ticipation in those acts which now appear to be breaches of trust. 

I should be sorry to say anything from which it could be inferred that corpora- 
tions and colleges are not bound strictly to perform the trusts they undertake, but 
it is evident that, in charging corporations consisting of fluctuating members, they 
cannot be dealt with as individual persons, for, by doing so, we should visit the 
present members with the consequences of errors committed by their predecessors, 
whom they do not in any respect represent; and in every case of this sort, we 
must look at all the circumstances. There are errors and misapplications such 
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as have been dwelt on at the Bar. All of them had their origin before any of 
the present defendants came into the college. Some of them have been greatly 
ageravated since, and what has been done particularly in regard to the school and 
the school-house cannot be considered without very great regret. But it appears — 
to me clear from the answers that, in the ignorance in which all the parties were 
as to the particular regulations which they ought to have followed or made, they 
really, when they were acting most erroneously, thought themselves acting fairly ~ 
even with regard to the school and at liberty to do all that they did. Their atten- 
tion was never seriously drawn to the subject until 1830, and they then began to 
inquire for the documents by which they were to be guided. They were prose- 
cuting those inquiries, and obtaining the advice necessary for their guidance, when, 
without any previous application being made to them, this information was filed and 
their proceedings were arrested. In 1830 they had, without suit, altered the 
distribution which has been, as I think, justly complained of. They then adopted 
a new distribution, the propriety of which is certainly open to question, but which 
was meant to put an end to all breach of trust; and, for anything which I can 
clearly see to the contrary, they might, from the course they were pursuing, have 
proceeded to place (as it undoubtedly was their duty to place) the school on a 
proper footing without the interposition of this court. Moreover, notwithstanding ~ 
the errors committed, the college, as trustees, have, by their care, accumulated 
from the income of this property the several funds mentioned in the answer of 
Mr. Thurtell, namely, £25,100 3 per cent. annuities, £2,400 South Sea annuities, 
and £5,000 Exchequer bills. This accumulation is, amidst all the errors which 
have been committed, the result of the care and economy of the trustees, and 
now remains applicable to the purposes of the foundation, to the great advantage, 
as I hope, of the school, and the other objects of the testator’s bounty. 

Under all these circumstances, though I certainly have hesitated very much, 
yet, on the whole, it appears to me that I shall not do wrong in allowing these 
defendants their costs of this suit out of the fund which has been accumulated 
and preserved for the foundation by the care and economy of themselves and their 
predecessors. 

I declare that the lands and funds now in the possession of the college, as 
trustees or supervisors of Dr. Perse’s will, except as to £100 part of such fund, are 
subject to the trusts of the will of Dr. Perse; and that the sum of £100 is subject 
to the trusts of the will of Mr. Griffith; that the school-house and the other houses, 
situate in Free School Lane in Cambridge, together with the income arising from 
such part thereof as shall not be occupied for the purposes of the school, and the 
lodgings of the master and usher, and the interest of the £100 bequeathed by the 
will of Mr. Griffith, are applicable exclusively to the purposes of the will. I refer it 
to the master to inquire what the property, other than the property in Free School 
Lane, and the £100 bequeathed by the will of Mr. Griffith, now consists of, and 
in whom the same is now vested, with liberty to state special circumstances. I 
declare that the whole income of such property, after setting apart a proper sum to 
answer the contingencies, ought to be divided among the several objects men- 
tioned in the will of Dr. Perse, or such of them as are now subsisting; and that, 
in the distribution of the income among such objects, the master and fellows are 
entitled to apply to such charitable objects as they think fit such share of the 
said income as shall bear to the whole thereof the same proportion as the sum 
of £6 5s. 4d. shall bear to the sum of £250. I refer it to the master to approve 
of a scheme for the general administration of the property, and for the application 
of the income of the trust-fund; the master, in approving of a scheme for the 
application of the income, to be at liberty to vary the proportions in which the 
income is to be apportioned among the subsisting objects; and the master and 
four senior fellows of the college to be at liberty to claim an increased allowance 
for their pains. I refer it to the master to approve of a scheme for the future 
conduct and management of the school, having regard to the share of the general 
income which shall be allotted to the master and usher, and to the income to arise 
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A from the property in Free School Lane, and the £100 bequeathed by the will of 
Mr. Griffith; and the master, in settling the scheme, to be at liberty to approve 
of a plan for adding instruction in writing and arithmetic to instruction in grammar, 
and other learning fit to be taught in a grammar-school. The Attorney-General 
and the defendants to be at liberty to propose schemes for the purposes aforesaid, 
for the consideration of the master. 


B Order accordingly. 
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THOMAS v. DERING AND OTHERS 


[Rotus Court (Lord Langdale, M.R.), April 6, 7, June 9, 1837] 


[Reported 1 Keen, 729; 6 L.J.Ch. 267; 1 Jur. 211, 427; 
48 1.R. 488] 


Specific Performance—Contract for sale of land—Vendor life tenant and ultimate 
remainderman without power to sell—Obligation to sell what he has with 
adjustment in price. 

Ii.D. was beneficially entitled, under his marriage settlement, to an estate 

fF —sctor his life, and to the ultimate reversion in fee in default of issue male; and 
the trustees of the settlement had a power to sell at the request and by the 
direction of the tenant for lite. There was issue of the marriage. Ii.D., acting 
as if he were absolute owner, agreed by correspondence to sell the estate to 
T’., and the trustees afterwards refused to concur in the sale. On a bill for 
specific performance, 

in Held: (i) there was a binding contract between E.D. and T., and E.D. 
was bound to perform it, if he was able; (ii) E.D. ought not to be called on to 
request or direct the trustees to execute a conveyance, unless the trustees ought 
to comply with the request; (i11) the trustees had a discretion, under the power 
of sale, which the court had no power or jurisdiction to control; and (iv) T. was 
not entitled to have the contract performed to the extent of the vendor’s interest 

G by a conveyance of his life estate and his ultimate reversion. 

Principles on which the court proceeds in determining whether the purchaser 
is entitled to a partial performance of the contract with compensation for the 
deficiency where the vendor has only a limited interest in the estate contracted 
to be sold, and is, therefore, incapable of performing the whole contract. 


D 


Notes. Approved: Chinnock v. Ely (1865), 4 De G.J. & Sm. 688. Considered: 
i Stewart v. Kennedy (1890), 15 App. Cas. 75; Abdul Karim Basma v. Weekes, 
[1950] 2 All E.R. 146. Referred to: Graham v. Oliver (1840), 8 Beav. 124; 
Bell v. Barchard (1852), 16 Beav. 8; Wythes v. Lee (1855), 26 L.T.0.8. 192; 
Wilson v. Williams (1857), 8 Jur.N.S. 810; Ridgway v. Wharton (1857), 6 H.L.Cas. 
238; Barnes v. Wood (1869), L.R. 8 Eq. 424; Hawkesworth v. Chaffey (1886), 54 
L.T. 72; Lumley v. Ravenscroft, [1895] 1 Q.B. 683; Rudd v. Lascelles, [1900] 
I i Ch. 815; Chillingsworth v. Esche (1928), 129 L.T. 808. 
As to specific performance with compensation, see 86 Hauspury’s Laws (83rd 
Edn.) 345 et seq.; and for cases see 44 Dicrst (Repl.) 9 et seq. 


Cases referred to: 
(1) Mortlock v. Buller (1804), 10 Ves. 292; 82 E.R. 857, L.C.; 44 Digest (Repl.) 
ees 
(2) Dale v. Lister (circa 1800), cited in 16 Ves. at p. 7; 883 E.R. 886; 44 Digest 
(Repl.) 166, 1461. 
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_ (8) Milligan v. Cooke (1808), 16 Ves. 1; 88 E.R. 884; 44 Digest (Repl.) 166, A 
1463. 
(4) Lawrenson v. Butler (1802), 1 Sch. & Lef. 18; 44 Digest (Repl.) 19, *42. 
(5) Harnett v. Yielding (1805), 2 Sch. & Lef. 549; 44 Digest (Repl.) 24, *55. 


Also referred to in argument: 

Kennedy v. Lee (1817), 3 Mer. 441; 86 E.R. 170, L.C.; 44 Digest (Repl.) 387, B 
P61. 

Neale v. Mackenzie (1887), 1 Keen, 474; 1 Jur. 149; 48 E.R. 889; 43 Digest 892, 
3354. 

Hill v. Buckley (1811), 17 Ves. 394; 84 E.R. 158; 44 Digest (Repl.) 166, 1464. 

Wheatley v. Slade (1880), 4 Sim. 126; 58 E.R. 48; 44 Digest (Repl.) 167, 1473. 

Bateman v. Davis (1818), 3 Madd. 98; 56 E.R. 446; 48 Digest (Repl.) 929, 3669. 

Bennet College v. Carey (1791), 3 Bro.C.C. 890; 29 E.R. 602, L.C.; 44 Digest C 
(Repl.) 144, 1229. 

Crop v. Norton (1740), Barn. Ch. 179; 2 Atk. 74; 9 Mod. Rep. 233; 27 E.R. 603, 
L.C.; 48 Digest 655, 892. 

King v. King (1833), 1 My. & K. 442; 89 E.R. 749; 40 Digest (Repl.) 236, 1981. 

Agar v. Macklew (1825), 2 Sim. & St. 418; 4 L.J.0.S.Ch. 16; 57 E.R. 405; 44 
Digest (Repl.) 9, 25. 


Bill filed pfaying for specific performance of a contract for the sale of land. 

In June, 1834, an advertisement appeared in the ‘‘Maidstone Journal,’’ stating 
that an estate, about three miles from Maidstone, consisting of a manor and 682 
acres of land, with farmhouses, etc., and affording good pheasant and partridge 
shooting, was to be sold by private contract, and that further particulars might EK 
be obtained by applying to the solicitors therein named. The plaintiff, having 
reason to believe that the estate belonged to Sir Edward Dering, authorised his 
uyent, Wise, to treat for the purchase of the estate, and Wise accordingly addressed 
a letter to Sir Edward Dering, requesting to be informed whether the Thornham 
Court estate was for sale, and if so, what was to be included in the purchase and 
what price was desired for it. To this letter Sir Edward Dering returned the F 


following answer: 


‘‘Surrenden Dering, June 4, 1834.—Sir, Mr. Bacon has brought me a letter 
from you, requesting particulars of my estate at Thornham, which I am think- 
ing of selling. There are 682 acres, and the gross rental, including underwood, 
£716. The lowest sum I can take for this is £18,000. With regard to the 
timber, if any objection was made to taking it by valuation, I should not 
mind putting a price upon it: from £1,500 to £2,000 would, I apprehend, be 
about the sum. This estate is certainly a most eligible investment, as there 
ig no outlay required, and it returns nearly 4 per cent.: should the purchaser 
be unable to pay the whole amount of the purchase-money, I should not object 
to £8,000 or £10,000 remaining on interest, at 4 per cent. If you should 
have any occasion to write to me, I shall be at Oxon Hoath, Tonbridge; and I 
think it right to apprise you, that I have two parties in treaty for this estate, | 
so that, although it is now in my power to make you the offer, you must not be 
surprised if in a few days this estate is withdrawn from the market.”’ 


To this letter Wise sent an answer, dated July 18, 1834, stating that his friend 
thought the timber small and not worth the expense of marking and measuring, T 
and that he, therefore, made the offer of £17,500 for the estate, timber included. 
On July 19, 1834, Sir Edward Dering replied as follows: 


“Sir In reply to your letter of this morning, I am rather surprised at your 
offer for the Thornham estate. I told you that the lowest price I could take 
for the farm was £18,000, the timber not included; and when you consider that 
a purchaser would make nearly 4 per cent., I appeal to you, as a man of busi- 
ness, whether he can fairly expect more in these times. With regard to your 
friend’s opinion of the timber being small and not worth measuring, I do not 
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think he has come to a very logical conclusion. The timber I know is not large; 
he will, therefore, have less to pay. I shall be glad to hear shortly, as I had 
another applicant on Thursday, besides the gentleman who went over it on 
Wednesday. In the present state of the funds I shall be a considerable loser 
by taking £18,000 for the farm.”’ 


On July 21, Wise wrote an answer to this letter declining further treaty, if Sir 
Edward Dering could not make any alteration in his offer. On July 23, Sir Edward 
Dering wrote a letter, acceding to the proposal of £17,500 for the estate, exclusive 
of timber. To that letter Wise wrote an answer making another offer on the part 
of the plaintiff of £18,000 for the estate, timber and all included; to which Sir 
Edward Dering sent the following letter in reply: 


“Oxon Hoath, Sunday, July 27, 1834. Sir,—In answer to your letter of 
yesterday, you may inform your friend that, although I am aware the sum he 
has offered is below the value of the property, I have nevertheless made up 
my mind to accept his offer. I have this day written to my solicitor to say I 
have agreed to accept £18,000 for the whole, and he will draw up an agreement 
immediately. I told him Mr. Thomas would probably call on him early this 
week: I go up tomorrow, and shall return on Thursday. Although I have 
sold this property for considerably less than I intended, I have to thank you 
for having mentioned it to Mr. Thomas.”’ 


In consequence of this letter a negotiation took place between the solicitor of the 
plaintiff and the solicitors of Sir Edward Dering for the preparation of a formal 
contract. On July 31, Sir Edward Dering wrote a letter to his uncle, the defendant 
Cholmeley Dering, to the following effect : 


‘‘I have sold some outlying farms, in order to enable me to purchase nearer 
home. The price is £18,000; the net income £680, which, at twenty-five years 
purchase, is £17,000, and leaves £1,000 for the timber. Considering the present 
rate of interest for money, I think it fairly sold.”’ 


On Aug. 4 the plaintiff applied to Sir Edward Dering for permission to shoot over 
the land, which was immediately granted. On Sept. 5, 1834, the solicitors of Sir 
Edward Dering delivered to the solicitor of the plaintiff the draft of an agreement, 
commencing as follows: 


“Sir Edward Dering, so far as he can under the settlement made upon his 

marriage, but not further, or otherwise, agrees to sell to Mr. Thomas all the 
oD | > | 9 oD 

manor,’’ 


etc., and containing various stipulations to which, as well as to the clause referring 
to the settlement of which this draft was the first notice, the plaintiff's solicitor 
objected. In consequence of these objections, the solicitors of Sir Edward Dering 
declined delivering an abstract of title, and on Nov. 3, the plaintiff's solicitor 
received from the solicitors of Sir Edward Dering the following letter: 


‘“We beg to inform you that Mr. Cholmeley Dering, one of the trustees of Sir 
Edward Dering’s settlement, being of opinion that the price proposed by 
Mr. Thomas for the estate at Thornham was not sufficient, made inquiries upon 
the subject, and has by such inquiries confirmed his opinion; and, in conse- 
quence, feels it his duty to decline giving his concurrence to the proposed sale. 
You must, therefore, consider the treaty at an end.” 


In December following, the bill was filed against Sir idward Dering, praying 
for the specific performance of the contract. To this bill the defendant Sir Edward 
Dering put in a plea, setting forth indentures of lease and release, dated April 6 
and 7, 1832, made on his marriage, whereby the estates therein mentioned, com- 
prising among others, the Thornham estate, were vested in Cholmeley Dering and 
Sir William Geary and their heirs on the trusts therein mentioned, namely, to the 
use of Sir Edward Dering for life, without impeachment of waste, with remainder 
to the trustees to preserve contingent remainders; remainder to trustees for a term 
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to secure a jointure to Sir Edward Dering’s mother; remainder to the first and 
other sons of the marriage successively in tail male, with an ultimate limitation 
to Sir Edward Dering in fee. The settlement contained a proviso that it should 
be lawful for Cholmeley Dering and Sir William Geary, and the survivor of them, 
and the executors or administrators of such survivor, at any time or times there- 
alter, at the request and by the direction of Sir Edward Dering during his life, 
to dispose of and convey, either by way of absolute sale or exchange, all or any 
part of the manors, hereditaments and premises thereby limited in strict settle- 
ment, and the inheritance thereof in fee simple to any person or persons whom- 
soever, and for such price or prices in money, or for such equivalent or recompense 
in lands as to the said Cholmeley Dering and Sir William Geary and the survivor, 
etc., should seem reasonable. 

The plea having been overruled, the plaintiff amended his bill by making Chol- 
meley Dering and Sir William Geary defendants. The amended bill charged that 
the letters and correspondence before stated constituted a valid and binding con- 
tract as well on Sir Edward Dering as on the plaintiff, and that it was entered 


into with the privity and consent of the trustees, and it prayed, that the defendants - 


might be decreed specifically to perform the same, and that they, and all other 
necessary parties, might be ordered to join in conveying the purchased estate to 
the plaintiff and his heirs, and to deliver up possession of the same to the plaintiff 
and his heirs, the plaintiff being ready on his part specifically to perform the 
contract. 

The defendant, Sir Edward Dering, by his answer said that at the time he 
carried on the correspondence with Wise he supposed he was only negotiating for 
the sale of the estate and never intended that such correspondence should be a 
binding contract on himself or the plaintiff. The defendant set out the indentures 
of settlement made on his marriage, and stated that there was issue of the 
marriage one son, Edward Cholmeley Dering, who was then living, and insisted 
that the trustees of that settlement had not in manner and form therein mentioned 
disposed of, or contracted to dispose of, the premises in question. The defendant 
further said that. the correspondence did not contain a proper description of the 
premises pretended to be the subject of the alleged contract, that the price pro- 
posed to be given by the plaintiff was inadequate, and that, even if he had entered 
into such contract, it was out of his power to perform the same, the trustees 
having refused to give their consent to the proposed sale of the estate. 

The defendant, Cholmeley Dering, by his answer said that he never gave his 
consent to Sir Edward Dering to enter into the alleged contract, that he had been 
informed of the correspondence between Sir Edward Dering and Wise in May, 
1835, and not before, that the advertisement in the ‘‘Maidstone Journal’’ was not 
inserted with the privity or consent of the defendant or of his co-trustee, and that 
he was not acquainted with the contents thereof, or informed that the estate had 
been advertised for sale until October, 1834, that the price offered by the plaintiff 
was inadequate, and that it would be prejudicial to the interests of Sir Edward 
Dering, and the other parties for whom the defendant and Sir William Geary 
were trustees, to part with the estate; and he submitted that he and his co-trustee 
would be guilty of a breach of trust if they concurred in such alleged sale, or 
executed any instrument for carrying the same into effect. 

The defendant, Sir William Geary, denied by his answer that he had authorised 
Sir Edward Dering to enter into the alleged contract, and he said that he was 
wholly ignorant that an advertisement had been inserted in the ‘‘Maidstone Jour- 
nal’’ for the sale of the estate until long after the same was so inserted, and that 
after being informed by Sir Edward Dering, that Cholmeley Dering had refused to 
concur in the proposed sale, he, Sir William Geary, also declined to concur in such 
gale, and he insisted that he had a right so to do. 

After the amended bill had been filed and before the defendants put in any 
answer thereto, Sir Edward Dering, having employed workmen to cut down timber 
on the Thornham estate, a supplemental bill was filed by the plaintiff for the 


A 


* 
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purpose of obtaining an injunction to restrain the defendants from committing 
such waste. An ex parte injunction was obtained, and a motion to dissolve 1t was 
afterwards refused, with costs. 


Pemberton, Kenyon Parker and Duppa for the plaintiff. 
Kindersley and Richards for the defendant, Sir Edward Dering. 
Barber and Turner for the trustees. 


LORD LANGDALE, M.R., stated the facts, and continued: It is impossible to 
read this correspondence without coming to the conclusion that Sir Edward Dering, 
in the treaty for the sale of this estate, acted as the owner of the estate, or as a 
person who, being in the possession of the estate, had the power of selling it. I 
have no hesitation in saying that by the offer made and accepted as it appears to 
have been in this correspondence, a binding contract was completed between these 
parties. It is true that mention is made in the letters of an intended formal 
contract to be afterwards drawn up, but there are many cases in which a corres- 
pondence, referring to the future execution of a more formal agreement, has been 
held to constitute in itself a valid contract and I think that the correspondence is 
equivalent to a contract in the present case. I am of opinion, therefore, that Sir 
Kdward Dering was on July 27, 1834, bound by his contract to sell this estate. 
What the result may be in this case will depend on questions involving very 
different considerations from the mere binding nature of the contract between these 
parties. 

The contract having been entered into, Sir Edward Dering was himself bound 
to perform it if he could, but he could not perform it without the concurrence of 
the trustees, and the trustees did not concur. The next question then is whether 
the trustees are bound to concur, and the argument, on behalf of the plaintiff, is 
that from the circumstances of this case the court must necessarily infer that they 
either authorised Sir Edward Dering to enter into the contract as their agent or that 
they so far acquiesced in what he had done that he must be considered as their 
agent. Certainly the circumstances of this case are somewhat extraordinary, when 
the relation between the parties is considered. Mr. Cholmeley Dering, the uncle 
of Sir Edward Dering and Sir William Geary, his half-brother, were living in the 
same neighbourhood and on the most affectionate and confidential terms with Sir 
Kdward Dering, and at the very time when this contract was in preparation, Sir 
Kdward Dering was residing in the house of Sir William Geary. The trustees 
have, however, sworn that no communication on the subject was made to them. 
There was an advertisement for the sale of the property in question in June. All 
these parties read the newspapers, but the trustees have stated in their answers 
that they knew nothing of this particular advertisement. The question is whether 
under such circumstances there is sufficient ground to induce the court to presume 
that Sir Edward Dering was authorised by the trustees to enter into the contract; 
and I am of opinion that there is not sufficient ground for that presumption. 

The trustees are empowered by the settlement to sell at the request of the tenant 
for life, and the next question is whether Sir Edward Dering is bound to make 
that request. His conduct, it must be admitted, is open to much observation. 
He assumed to act as absolute owner of the estate, or at least as a person entitled 
to sell it, and after the objection, on the part of the trustees in whom the legal 
estate was vested, which seems to have been made on Aug. 2, he never communi- 
cated that objection to the person with whom he had entered into the contract, 
but, on the contrary, gave instructions to his solicitor to prepare a formal acree- 
ment. It seems strange that it never occurred to a gentleman of Sir Edward 
Dering’s station that, when the objection was raised by the trustees or one of 
them, it was his bounden duty to communicate that objection to the person with 
whom he had entered into the contract. The draft of the agreement, which was 
sent on Sept. 5 to the plaintiff’s solicitor, contained the first intimation that Sir 
Edward Dering had not the absolute power of selling this estate. This led to the 
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discussion between the solicitors, which ended in the letter of Nov. 8 declaring the 
treaty to be at an end and in the institution of this suit. 
With respect to the point which has been raised whether Sir Edward Dering 


can now be called on to request or direct the trustees to convey, I think that he 


ought not to be called on to do so unless it shall appear that the trustees, when 
requested or directed, ought to comply with the request, and, without at present 
determining this point, the strong inclination of my opinion is that the power of 
sale does give a discretion to the trustees in relation to all the matters comprised 
in the terms of the power, and that this court has no power or jurisdiction to 
interfere with the discretion so vested in the trustees. 

It is a general principle, subject, however, to some important qualifications, 
that if a party enters into a contract to sell an estate and it turns out that he is 
unable to complete his contract, but is nevertheless able to perform a part of it, 
the court will compel him, if the purchaser chooses, to execute as much of the 
contract as he is able. There may be a difficulty in ascertaining the amount of 
abatement out of the purchase-money to which the purchaser would be entitled, 
arising out of the nature of Sir Edward Dering’s interest, which consists partly of 
a tenancy for life without impeachment of waste and partly of the ultimate rever- 
sion; but, if Sir Edward Dering is exposed to any difficulty from this cause, he 
has brought it entirely on himself. As to this point, and on the construction of 
the power of sale, I shall reserve my judgment. 

[On June 9 his Lorpsurp delivered the following judgment on the reserved 
points:] In July, 1834, the defendant, Sir Edward Dering, conducting himself as 
it he were the absolute owner of the estate in question, or as if he had an absolute 
power to dispose of it, agreed to sell the estate to the plaintiff for £18,000. It 
afterwards appeared that the estate did not belong to Sir Edward Dering absolutely, 
but was vested in trustees who had a power to sell at the request of Sir Edward 
Dering, and that Sir Edward Dering was himself beneficially entitled to the estate 
for his life without impeachment of waste, and to the ultimate reversion in fee 
in default of issue male by his present marriage of which there is issue now 
living. I have before stated that I considered the contract binding on Sir Edward 
Dering, but not on the trustees, and it appears to me, on the true construction 
of the settlement under which the trustees hold the estate, that they have a dis- 
cretion which would entitle them to refuse to concur in a sale requested by Sir 
Edward Dering, and.that, in the absence of any imputation on them, this court 
ought not to interfere with that discretion. The plaintiff, however, expressed a 
desire to take such interest as Sir Kdward Dering alone could give, on having a 
proper abatement made from the purchase-money, and the case stood over to give 
me an opportunity of considering whether the partial execution of the contract 
could properly be decreed in this case. There are, certainly, authorities to show 
that this court has jurisdiction to compel a vendor, who has misrepresented the 
extent of his interest, to convey that which he really has, and to make a correspond- 
ing abatement from the purchase-money. 

In Mortlock v. Buller (1), Lorp Epon thus expresses himself (10 Ves. at pp. 315, 
316) : | 
“T agree if a man, having partial interests in an estate, chooses to enter into a 
contract representing it and agreeing to sell it as his own, it is not competent 
to him afterwards to say, though he has valuable interests, that he has not the 
entirety, and, therefore, the purchaser shall not have the benefit of his contract. 
For the purpose of this jurisdiction, the person contracting under those circum- 
stances, is bound by the assertion in his contract; and, if the vendor chooses 
to take as much as he can have, he has a right to that, and to an abatement; 
and the court will not hear the objection by the vendor, that the purchaser 


cannot have the whole.”’ 


In Dale v. Lister (2), a bill was filed against the vendor for the specific performance 
of an agreement for the sale of leaseholds held under the dean and chapter of 
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Norwich, to which the defendant represented himself to be absolutely entitled. 
As to twenty-four acres, part of the leaseholds, he was not absolutely entitled; the 
same were in effect limited to him for life, with remainder to his sons and daughter 
in tail. To this part the vendor could not make a good title beyond his own life. 
He admitted that the plaintiff might put an end to the contract, but insisted that 
he, the vendor, ought not to be compelled to take less than the stipulated price. 
A specific performance with a reduction of the purchase-money was decreed, but 
from the observations made on the case by Lorp Expon in Milligan v. Cooke (8), 
there appear to have been circumstances which make the decision questionable. 
Again, Milligan v. Cooke (3) was a bill for a specific performance filed against 
the vendor, who had represented his interest in certain leasehold estates 
to be greater than it really was. Lorp Expon decreed that the contract 
ought to be specifically performed and carried into execution, so far as the defen- 
dant was able to perform the same, and after clearly defining what, in his view, 
was the interest which the vendor had offered for sale, and the interest which he 
really had, he directed an inquiry what was the difference between the value of 
the interest represented, as proposed for sale, and the actual interest of the 
vendor in the lease. The decree provided for the case of the master being unable 
to ascertain such difference in value, and the purchaser being willing to take such 
interest as could be given to him with an indemnity. 

But the statement we have of the cases in which the jurisdiction has been 
asserted shows that there are great difficulties in acting on it in cases which are 
not very clear and simple. Though the vendor cannot be heard to suggest the 
difficulties which he has occasioned, the court cannot avoid them. It is impossible 
not to see that the cyprés execution of the contract which is given in these cases 
is in fact the execution of a new contract which the parties did not enter into, 
in which there is no mutuality, and in which there are no adequate means of 
ascertaining the just price. It is more easy to compute a just compensation when 
it is to be given for the defect in the quantity or the quality of the land sold 
than when it is to be given for the deficiency of the vendor’s interest, and, when 
the property is the subject of a family settlement, the alienation of a partial inter- 
est, though within the power of the vendor, may be prejudicial to some of the 
objects for whose protection the settlement was made. I, therefore, apprehend 
it to be clear that the court will not, in all cases, afford the sort of relief which 
is here asked. orp Reprspate, indeed, seems to have considered that the juris- 
diction was confined within narrower limits than was stated by Lorp Epon in 
Mortlock v. Buller (1). In Lawrenson v. Butler (4) Lorp Repespaue said that 
if there was concealment or an ignorance of the facts on the one part, and that 
thereby the other party was led into a situation from whence he could not be 
extricated, then he would have a right to have the agreement cyprés, i.e., a new 
agreement is to be made between the parties; but in a case in which it was clear 
that the vendor could not have compelled a specific performance, and where nothing 
had been done under the agreement, he seemed to consider that the principle could 
not be applied, and in the subsequent case of Harnett v. Yielding (5), he Says 
(2 Sch. & Lef. at p. 553) that 


‘if a bill is filed for a specific performance of an agreement made by a man 
who appears to have a bad title, he is not compellable to execute it, unless the 
party seeking performance is willing to accept such a title as he can give, and 
that only in cases where an injury would be sustained by the plaintiff in case 
he were not to get such an execution of the agreement as the defendant can 
give.”’ 


But without derogation, in any respect, from the jurisdiction, it is apparent that 
the court will not, in every case, compel a vendor to convey such estate as he 
can, and omitting on this occasion those cases in which the purchaser, at the time 
of the contract, knew of the limited interest of the vendor, or in which an attempt 
has been made to commit a fraud on a power, which have no application to the 
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present case, I apprehend that, on the general principle that the court will not A 
execute a contract, the performance of which is unreasonable, or would be pre- 
judicial to persons interested in the property, but not parties to the contract, the 
court, before directing the partial execution of the contract by ordering the limited 
interest of the vendor to be conveyed, ought to consider how that proceeding may 
affect the interests of those who are entitled to the estate subject to the limited 
interest of the vendor. Here the vendor has a life estate without impeachment of B 
waste, with remainder to his sons in tail male, and having regard to the settlement 
and the protection intended to be afforded to the objects of it—conceiving that the 
consequence of a partial execution of this contract might be prejudicial to those 
objects—seeing the difficulty of ascertaining, on satisfactory grounds, the just 
amount of abatement from the purchase-money and considering, also, that nothing 
has been done on the contract so that the purchaser, though suffering the disap- C 
pointment of not making himself owner of an estate he desires to possess, has 
sustained no damage for which compensation may not be given by a jury, it 
appears to me that, in this case, I ought not to decree a conveyance of the vendor’s 
life estate and ultimate reversion to the purchaser. The bill must, therefore, be 
dismissed, but without costs. 


+ 


Bill dismissed accordingly. ) 
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